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PART VI. 

OF THE LAW CONCERNING REAL PROPERTY 

[rONTIM'KD FROM THE TtllRD VOLUME.] 


LECTURE LIV. 

OF ESTATES IN FEE. 

The perusal of the former volumes of these Commeutaries 
has prepared the student to enter upon the doctrine of real 
estates, which* is by far the most artificial and complex branch 
of our municipal law. We commenced with a general view of 
the international law of modern civilized nations, and endeav- 
ored to ascertain and assert those great elementary maxims 
of universal justice, and those broad principles of national 
policy and convenlional regulation, which constitute the code 
of public law. The government of the United States next en- 
gaged our attention ; and wt* were led to examine and explain 
the nature and reason of its powers, as distributed in depart- 
ments, and the constitutional limits of its sphere of action, as 
well as the restrictions imposed upon the original sovereignty 
of the scweral rnembt^rs of tiie Union. We then passed to the 
sources of the municipal law of the state governments, and 
treated of personal rights and the domestic relations, which 
* are naturally the objects of our earliest sympathies and *2 
most permanent attachments. Our studies were next di- 
rected to the laws of personal property, and oi^commercial con- 
tracts, which fill a wide space in all civil institutions ; for they 
are of constant application in the extended intercourse and 
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[part VI. 


complicfitod l)usirioss of mankind. In all the topics of discus- 
sion, wc liav(5 bt^en, and must continue to be, confined to an 
elenicntarv view and sweeping outline of the subject; for the 
plan of tlies(» essays will not permit me to descend to that 
vari(‘ty and minuteness of detail, which would be oppressive to 
th(‘ general reader, though very proper to guide Ihe practical 
law y(‘r liuough th(^ endless distinctions which accompany and 
(pialify tlie general principles of law. 

In treating of lh(‘ doelrine of real estates, it will be most con- 
venient, as w(‘ll as most intelligible, to employ the established 
technical language to which wc are accustomed, and which 
appertains to the seienee. 'JMiongh the law in some of the 
United States discriminates belweem an estate in fee and pure 
and an estate in fee-simple absolute, these estates 
mean (isseiitially the same thing; and the terms may be used 
iudiscriminati^ly, to d(‘scribe the most amphi and perfect in- 
t(^rest which can be owikhI in land. The words seisin and fee 
liave always Ix'cn so used in N(‘W York, whether the subject 
was lands granted before^ or since the Revolution; though by 
the Act of 1787, the former were declared to be held by the 
t('imre of fnH! and common socage, and the latter in free and 
pure allodium, In Connecticut and Virginia, the tcTins 
seisin and lee arc also tipplicd to all estates of inheritance, 
though the lands in those slates are declared to be allodial, and 
free from every vestige of feudal <(*imre. (b) The statute of 
N<‘W York, to which 1 have alluded, made an unnecessary dis- 
tinction ill legal pliraseology as applied to estates ; and the 
* 3 distinction lay * dormant in the statute, and W'^as utterly 
lost and (ioiifouiided in practice. The technical language 
of the common law was too dcc|)ly rooted in our usages and 
institutions, to be materially alfected by legislative enactments. 
Tlie N(‘w York Revised Statutes have now^ abolished the dis- 
tinction, by declaring, that all lands within the state are allodial, 


(fjf) See Mie IL^ports iHtssim, atid particularly 18 Johns. Rei». 7-4, and 20 Ibid. 548, 653. 
(5) 6 Conn. Ucp. 373, 380, 500. 4 Muiif. 330. Notes to 2 Blacks. Com. 44, 47, 
77, 104, by Hr. Tuck^*. In Michipin, by Act of 1821, all j)crsuns seised in fee-tail 
were declared to be seised of an allodial estate. So also in Pennsylvania. In Con- 
necticut, by statute of 1793, every ]»roprictor of land in fee-sim]>le was declared to 
have an absolute and direct dominion and property in the same. 
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LEG. LIV.] 

and the entire and absolute property vested in tin? owners, ac- 
cording to the nature of their respective estates. All h udal 
tennrfis, of every description, with their incidents, are abolisluMl, 
subject, nevertheless, to the liability of escheat, and to any rents 
or services certain, which had been, or might be, created or r(‘- 
served. («) And to avoid the inconvenience and absurdity of 
attempting a change in the tt^chnical language of tlie law, it 
was further declared, that every estate of inheritance, notwitli- 
standirig the abolition of tenure, shoidd continue to lx* termi^d a 
fee-simple, or fee; and that every sucli estate, vvh(*n not d(d’easi- 
ble or conditional, should be termed a fee-simple absoluie, or 
an absolute fci\{h) It was undoubtedly prop(‘r that the tenure 
of lands should be uniform, and that estate's should not in one 
part of the country bo of the denomination of socagi' tenures, 
and ill another part allodial; but it maybe doulited wind her 
there wais any wisdom or expediency in th(^ original statute 
provision, di'claring the lands in New York to be allodial, and 
abolishing the tenure of free and common socage, since nothing 
is gained in cfh'ct, and nothing is gained even in h'gal language, 
by the alteration. The people of the state, in their right, of 
sovi'reignty, ano still *d(‘cla red to possess the original and ulti- 
mate* property in and to all lands; and the right of (‘selieat, 
and lh(' rents and services already in use, though iiufident to 
the tenure^of free and common socage, arc reserved, (e) 

A fee, in tli(' sense now used in this country, is an (‘stale 
of an inheritance in law, belonging to the owner, and 
transmissible to his heirs, (r/) No estate is deemed a fee, * 4 


(n) I Ins 18 also the lanj^uagc of the Revised (’onstituliun of New York, of 1846, 
art, 1, 12, i;i. 

(!>} N. Y . Revised Statutes, vol. i. 718, secs. 3, 4 ; p. 722, sec. 2. N. Y. R.. S. 3d 
edit. vol. ii. j). y. 

(c) N. Y . Revised Statutes, vol. i. 718, secs. 1, .3, 4. Wlty should we assiiuK', the 
allodial theory, if we must preserve the language of the socage tenure? With the 
miitato 7W7nlne, it is still de tf fahula 77arratiir, 

((/) The \\ovi\ findam imports not only /xv/e/rmm, lut and harrditntnn. 

It IS an inheritahle estate. Feodiu/i diem est <j 7 wd hartditas, I.itt. sec. 1. Wright on 
Tenures, 148. Spelnian says, that signitics pimiia herediUfU jn, Diaxhnum jus 

possidendi, et pe7petuui7( rei umuobil Is dominium. Gloss, voce F(»..d urn. Dr. Wifkstcr, 
the U xieogta])htr, sa}s tliat /(V, when applied to land, was a contraction of the Latin 
Mor ^eA.s, and the name originated with the Lombards, and it was a grant or loan of 

land in, trust for future son-ices, ana not a reward for past services. , 
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unless it may continue forever^ An estate^ whose duration 
is circumscribed by the period of one pr more lives in being, 
is merely a freehold, and not a fee; though the limitation be to 
a man and his heirs during the life or widowhood of B., it is not" 
an inheritance or fee; because the event must necessarily take 
place within the period of a life. It is merely a freehold, with 
a descendible or transmissible quality ; and the heir takes the 
land as a descendible freehold, {a) 

The most simple division of estates of inheritance is that 
mentiofK^d by Sir William Blackstone, (b) into inheritances 
absolute or in fee-simple, and inheritances limited; and these 
limited fees he subdivides into qualified and conditional fees. 
This was according to Lord Coke’s division, and he dfeemed it 
to be the most genuine and apt division of a fee. (c) Mr. Pres- 
ton, in his Treatise on Estates, (rf) has, however, gone into 
more complex divisions, and he classes fees into fees simple, 
fees determinable, fees qualified, fees conditional, and fees tail. 
The subject is full of perplexity, under the distinctions which he 
has attempted to preserve between fees determinable and fees 
qualified ; for he admits that every qualified fee is also a de- 
terminable fee. I shall, for the sake of brevity and perspicuity, 
follow the more comprehensive division of Lord Coke, and 
*5 divide the subject * into fees simple, fees qualified, fees con- 
ditional, and fees tail. 

(1.) Fee^simpk is a pure inheritance, clear of any qualification 
or condition, and it gives a right of succession to all the heirs 
generally, under the restriction that they must be of the blood of 
the first purchaser, and of the blood of the person last seised, (e) 

(а) 1 Co. 140, b. 10 Co. 98, b. Vaughan’s Kep. 201. 2 Blacks. Com. 2.^9. 
Preston on Estates, vol. i. 480. According to Lord Ch. J. Vaughan, (though Sir 
William Bhickstono and Mr. Preston do not follow his opinion,) the heir takes in the 
character and title of heir, and not of special occupant. 

(б) Com. vol. ii. 104, 109. 

(c) Co. Litt. 1, b. 10 Co. 97, b. 2 Inst. 333. The judges, in Plowden, 241, b, 
245, b, and Lord Ch. J. Lee, in Martin v. Strachan, 5 Term ll(3p. 107, in notis, arc 
'Still more largo in the division of inheritances’ at common law. 'fhey make but two 
kinds, fees simple absolute, and fees simple, conditional or qualified. 

(d) Vol. i. 419, • 

(c) Litt. secs. I, 11. Co. Litt. I, b. Pleta, lib. 3, c. 8. Plowd. 557, a. But the 
above restriction Ims been essentially changed in this country, as we shall see here- 
liftor, when we come to treat of the law of descent. 
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It is an estate of perpetuity, and confers an unlimited power of 
alienation, and no person is capable of having a greater estate 
or interest in land. Every restraint upon alienation is ineou- 
isistent with the nature of a fee-simple ; and if a partial restraint 
be annexed to a fee, as a condition not to alien for a limited 
time, or not to a particular person, it ceases to be a fee-simple, 
and becomes a fee subject to a condition. 

The word heirs is, at common la>V, necessary to be used, if 
the estate is to be created by deed, (a) The limitation to the 
heirs must be made in direct terms, or by immediate refertnico, 
and no substituted words of perpetuity, except in speH^ial cases, 
will be allowed to supply their place, or make an estate of 
inheritance of feoffments and gi%nts. (b) * The location of *6 
the word in any particular part of the grant is not essen- 
tial ; for a grant of a rent to A., and that he and his heirs should 
distrain for it, will pass a fee. (c) The general rule is applicable 
to all conveyances governed by the rules of the common law ; for 
though prior to the statute of uses, the fee, in the view of a court 
of chancery, passed by reason of the consideration, in a bargain 
and sale, or covenant to stand seised to uses, without any ex- 
press limitation to the heirs; yet, when uses were by statute 

(a) A j^rant to a man and his ri^k heirs is the same as a grant to a man and his 
lu'irs. Co. Litt. 22, b ; but Lord Coke, in Co. Litt. 8, b; says, that a grant to a man 
and f)is heii\ in the singular number, conveys only an estate for life, because the heir is 
but our. This is a strung*' reason to be given, under a system of law which prelcrs 
males to females in the coarse of descent, and in which the right of primogeniture , 
among the males is unrelentingly enforced. Mr. Hargrave, note 45 to Co. Litt. s, b, 
questions the doctrine, and he says there arc authorities to show^that the word heir, 
in a deed, ns well as in a will, may be taken for nornen coilectivum^ and stand for heii's 
in general. Ihe doctrine of Coke was very rigorously attacked by Ix)rd Ch. J. Lyre, 
over a century ago, in Lubber v, Trollope, Amb. 453; and Lord Coke himself 
showed, in Co. Litt. 22, a, that an estate tail, with the word heir in the singular num* 
her, wa.s ereated and allowed in 39 Ass. pi. 20. See, also, Richards u Lady Bergav- 
enny, 2 Vern. 324 j Bawsy v, Lowdall, Styles, 249; Whiting y. Wilkins, 1 Biilst. 
219 ; Bbu kburn u. Stables, 2 Ves. & Bea. 371. ^Notwithstanding all this authority 
in opposition to the rule as stated by Lord Coke, and the unintelligible reason as- 
signed for it, Mr. Preston states the rule as still the existing law. Treatise on 
Estates, vol. ii. 8. In the case of King’s Heirs ». King’s Adm. 15 Ohio, 559, a case 
distinguished for the most learned and elaborate discussion, the court held that the 
wi)rd heir in the singular number in a wUl, was to be construed fee same as the word 
heirs. 

(b) Litt. sec. 1 . 


1 * 


(c) Lord Coke, in 3 Bulst. 128. 
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tmnBferred into possession, and became legal estates, they 
were subjected to the scrupulous and technical rules of the 
courts of law. The example at law was followed by the 
courts of equity, and the same legal construction applied by 
them to a conveyance to Uses, {a) If a man purchases lands 
to himself forever, or to him and to his assigns forever, he 
takes but an estate for life. Though the intent of the parties 
be ever so clearly expressed in the deed, a fee cannot pass 
without the word heirs. (6) The rule was founded originally 
on principles of feudal policy, which no longer exist, and it 
has now become entirely technical. A feudal grant was, stricti 
juris, made in consideration of the personal abilities of the 
feudatory, and his compctencj^o render military service ; and 
it was consequently confined to the life of the donee, unless 
there was an express provision that it should go to his heirs. (<?) 

But the rule has for a long time been controlled by a more 
liberal policy, and it is counteracted in practice by other rules, 
equally artificial in their nature, and technical in their applica- 
tion. It does not apply to conveyances by fine, when the fine 
is in the nature of an action, as the fine $ur comzance de 
* 7 droit, on account of the efficacy And solemnity * of the con- 
veyance, and because a prior feoflrnent in fee is implied, (d) 
Nor does the rule apply to a common recovery, which is in legal 
contemplation a real action; for the recoverer takes a fee by 
fiction of law, according to the extent of his former estate, of 
^which he is supposed to be disseised, (e) It does not apply to 
a release by way of extinguishment, as of a common of pas- 
ture ; (/) nor to a partition between joint tenants, coparceners, 
and tenants in common ; nor to releases of right to land by way 
of discharge, or passing the right, by one joint-tenant or copar- 
cener, to another. In taking a distinct interest in his separate 
part of the land, the releasee takes the like estate in quantity 

(a) 1 Co. 87, b, 100, b. Gilbert on Uses and Trusts, 18, 68. Tapner w. Merlott, 
Willcs’s Hep. 177. Vanhorn v. Harrison, 1 Dal. Rep, 137. 

(fc) Holt, Ch. J., 6 Mod. Rep. 109. 

(f) 2 Blacks. Coiq. 107, 108. 

(d) C( 0 . Litt. 9, W; Preston on Estates, vol. ii. 51, 52. 

(e) Preston on Estates, vol. ii. 51, 52. 2 Blacks. Com. 357. 

(/) Co. Liu. 280, a. 
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which he had before in common, (a) Grants to corporations 
aggregate pass the fee without the words heirs or successors, 
because in judgment of law a corporation never dies, and is im- 
mortal by means of perpetual succession, {b) In wijls, a fee 
will also pass without the word heirs, if the intention to pass a 
fee can be clearly ascertained from the will, or a fee be ik^ccs- 
sary to sustain the charge or trust created by the will, {r) It 
is likewise understood, that a court of equity will supply the 
omission of words of inheritance; and in contracts to coiiv(‘y, 
it will sustain the right of the party to call for a conveyan(‘c in 
fee, when it appears to have been the intention of the contract 
to convey a fee. [d) 

Thus stands the law of the land, without the aid of legislative 
provision. But in this country the statute law of some of the 
states has abolished the inflexible rule of the common law, 
which had long survived the reason of its introduction, and 
has rendered the insertion of the word * heirs no longer *8 
necessary. In Virginia, Kentucky, Mississippi, Missouri, 
Alabama, and New York, (e) the word heirs, or other words of 
inheritance, are no longer requisite, to create or convey an 
estate in fee^ and every grant or devise of real estate made 
subsequent to the statute, passes all the interest of the grantor 
or testator, unless the intent to pass a less estate or interest 
appears in express terms or by necessary implication. (/) The 
statute of New York also adds, for greater caution, a declara- 
tory provision, that in the construction of every iiistrurnent cre- 
ating or conveying any estate or interest in land, it shall bo the 
duty of the courts to carry into effect the intention of the par- 


(a) Co. Liu. 9, b, 273, b. Preston, supra, 5, 55-59. 

(5) Co. Litt. 9, b. 

(c) Holdfast V. Marten, 1 Term Rep. 411. Fletcher v. Smiton, 2 Ibid. 656. 
Newkerk v. Newkork, 2 Gaines's Rep. 345. Dane's Abr. vol. iv. c. 128. 

(d) Comyns's Dig. tit. Chancery, 2 T. 1. Defraunce v. Brooks, 8 Watts & Serg. 67. 

(e) Statute of Virginia, December 13, 1792. Statute of Kentucky, December 
19, 1797. Statute of Alabama, 1812. New York Revised Statutes, vol. i. 748, 

secs. 1, 2. Griffith's Law Register. R. C. of Mississippi, 1824. R. S. of Missouri, 
1835. 

(/) In Illinois, words of perpetuity or inheritance arc still eisential to create a fee, 
and the same general rule is implied to a devise. Jones v, Bramblct, 1 Scammon’a 
Rep. 276. 
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ties, SO far as such intention can be collected from the whole 
instrument, and is consistent with the rules of law. Some 
of the other states, as New Jersey, North Carolina, and Ten- 
nessee, 1iave confined the provision to wills, and left deeds 
to stand upon the settled rules and construction of the com- 
mon law. They have declared by statute, that a devise of 
lands sliall be construed to convey a fee-simple, unless it 
a[)pcars, by express words or manifest intent, that a lesser 
estate was intended, (a) 

* 9 * (2.) A qualified^ base, or determinable fee, (for I shall 

us(^ the words promiscuously,) is an interest which may 
continue forever, but the estate is liable to be determined 
without the aid of a conveyance, *by some act or event, circum- 
scribing its continuance or extent. Though the object on which 
it rests for perpetuity may be transitory or perishable, yet such 
estates are deemed fe(?s, because, it is said, they have a possi- 
bility of enduring forever. A limitation to a man and his heirs, 
so long as A. shall have heirs of his body; or to a man and his 
heirs, tenants of the manor of Dale; or till the marriage of B.; 
or so long as St. PauPs church shall stand, or a tree shall stand, 
arc a few of the many instances given in the books, in which 
the estate will descend to the heirs, but continue no longer than 
the period mentioned in the respective limitations, or when the 
qualification annexed to it is at an end. (b) If the event marked 

(а) li. S. N. J. 1847, p. 342. Mr. Humphreys, in his Essay on Real Property, and 
Outlines of a Code, 235, first edition, has propOvsed the same reform, of rendering the 
word la irs no longer necessary in conveyances in fee ; and the American lawyer 
cannot hut be forcibly struck, on the perusal of that work, equally remarkahlc for pro- 
found knowledge and condensed thought, with the analogy between his proposed 
iiiiprovemcnts and the actual condition of the jurisprudence of this country. But I 
think it very probable tliat the abolition of the rule requiring the word heirs to pass 
by a free deed, will engender litigation. There was none under the operation of the 
rule. 1 he intention of the grantor was never defeated by the application of' it. He 
always used it when he intended a fee. Technical and artificial rules of long stand 
ing, and Ijoary with age, conduce exceedingly to certainty and fixedness in the law, 
and are iuliiiiLely preferable, on that account, to rules subject to be bent every way by 
loose latitudinary reasoning. A lawyer always speaks with confulem'-e on questions 
of right under a deed, and generally circumspectly as to questions of riglit under a 
will. 

(б) riowd. 557, a. 10 Co. 97, b. 11 Co. 49, a. 1 L. Raym. 326. Powell, J., in, 
Rile V. Cooke, 2 Ld. Raym. 1 148. 2 Blacks. Com. 109. Preston on Estates, vol. i. 
431-483, 481-483. 
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out ad the boundary to the time of the continuance of the estate, 
becomes impossible, as by the death of B. before his marriage, 
the estate then ceases to be determinable, and changes into a 
simple and absolute fee ; but until that time, the estate is in the 
grantee, subject only to a possibility of reverter in the grantor. 
It is the uncertainty of the event^ and the possibility that the 
fee may last forever, that renders the estate a fee, and not 
merely a freehold. All fees liable to be defeated by an execu- 
tory devise, are determinable fees, and continue desc('ndible 
inheritances until they are discharged from' the determinable 
quality annexed to them, either by the happening of the event 
or a release, (a) These qualified or determinable fees are like- 
wise termed base fees, because 4heir duration depends upon the 
occurrence of collateral circumstances, which qualify and debase 
the purity of the title. A tenant in tail may, by a bargain 
and sale, lease *and release, or covenant to stand seised, *10 
create a base fee, which will not determine until the issue 
in tail enters, (b) 

If the owner of a determinable fee conveys in fee, the de- 
terminable quality of the estate follows the transfer; and this 
is founded upon the sound maxim of the common law, that 
nemo potest plus juris in aiium transferre quam ipse habet. 
Within that rule, the proprietor of a qualified fee has the same 
rights and privileges over the estate as if he were a tenant in 


(а) Goodright v. Searle, 2 Wils. Rep. 29. 

(б) Maehell u. Clarke, 2 Ld. Rayra. 778. The apprentiee of the Middle Temple, 

in the course of his learned and successful argument in Walsingham's case, (Plowden, 
547, 557,) stated the distinction which has been followed by Mr. Preston, between a 
determinable and a base fee, and he gives the following obscure explanation of the 
latter : A. has a good and absolute estate in fee‘siin])le, and B. has another estate 

of fee in tlie same land, which sliull descend from heir to heir, but which 48 base in 
respect of flie fee of A., and not of absolute perpetuity, as the foe of A. is.” He then 
gives the following example, by way of illustration : “ Tf a man makes a gift in taib 
and the donee be attainted of treason, the king shall have the land as long as there 
are any heirs of the body of the donee ; and in that case, there are two fees, for the 
donor has his ancient fee-simple, and the crown another fee in the same land, which 
is but a base fee, for it is younger in time than the fee of the donor, and if the heirs of 
the body of the donee fail, the fee is gone, whereas the fee of the donor never perishes ; 
it is pure and perpetual, while the other is but base and transitory.” Mr. Preston, in 
his 'Treatise on Kstntes, vol. i. 460, 468, defines a qualified fee to to an interest given 
to a man and to certain of his heirs only, as to a man and his heirs on the part of his 
father; but tins is termed in Plowden, 241, b, a fee-simple conditional. 
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fee-simple ; all the estate is in the feoffee, notwithstanding 
the qualification, and no remainder can be limited over, nor 
any reversioii expectant thereon, other than the possibility 
of a reverter when the estate determines, or the qualification 
ceases, {a) 

*11 * (3.) A conditional fee is one which restrains the fee to 

some particular heirs, exclusive of others, as to the heirs 
of a mnn’s body, or to the heirs male of his body, [b) This was 
a1 tlH‘ common law construed to be a fee-simple on condition 
that the grantee had the heirs prescribed. If the grantee died 
without such issue, the lands reverted to the grantor. But if he 
had the specified issue, the condition was supposed to be per- 
formed, and the estate became absolute, so far as to enable the 
grantee to alien the land, and bar not only his own issue, but 
the possibility of a reverter. By having issue, the condition 
was performed for three purposes : to alien, to forfeit, and to 
charge, (c) Even before issue had, the tenant of the fee-simple 
conditional might by feoflrnent have bound the issue of his 
body. But tlu;r(; still existed the possibility of a reverter in the 
donor. After issin^ horn, the tenant could also bar the donor 
and his heirs of that possibility of a reversion, but the course of 
d( ascent was not altered by having issue, [d) The coirimon law 
provided the formedon in reverter^ us the remedial writ for the 
grantor and his heirs, after the determination of the gift of the 

(f/) 10 Co. 97, 1). J*rcstoii on Estates, vul. i. 484. Acoordinj; to Lord Ch. J. 
Vanj,duui, the reverter in tliis ease Is a qna!>i reversion, and he did not see why a ro- 
niainder iiii|;ht not he granted out of such a <iua!ilied fee. Gardner r. Sheldeii, 
Vaughan, ‘269. But the rule is probiihly otherwise, and on a fee-simple eonditioiial 
at eommon law, a remainder eould not be ereated, for tlie fee w'as the whoK* estate. 
There was only a possibility, or right of reverter, left in the donor, and tlint was not 
an actual ^state ; Lee, Ch. J., in Martin v. Straclian, 5 Term Rep. 107, note ; and 
yet Mr. Preston (on Estates, vol. ii. 35*1) concludes, tliat limitations of remainders, 
after qualified or limited estate.s of inlieritaiiee, were in use at common law. 

(/>) Fleta, lib. 3, c, 3, .see. .5. 2 Blacks. Coni. 110. 

(e) In 1/urd V. Izard, Bailey’s E(]. R. S. C. 228, the rule was recognized, that lands 
held in fee-simple conditional were hound, after the hirtli of issue, l)y the lien of a 
judgmeiu or dec ree, against the tenant, in bar of the. riglit of the issue, to take per 
formam dont. And in Pearse r. Killian, I MeMullan Eq. 231, it was held that the 
reversion or remainder expectant on the fee-simple conditional, or the possibility of 
reverter, may be released, so as to make the esiau* of tlie tenant of the fee conditional 
an absolute fee. 

{d) Braeton, lib, 2, c, 6, 17, b. Co. Litt. 19, a. 2 Inst. 33.3. 
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conditional fee, by the failure of heirs, (a) Before the statute 
de donisj a fee on condition that the donee liad issue of hia 
body, was in fact a fee-tail, and the limitation was not eflaeed 
by the birth of issue. If the donee died without having aliiaied 
in fee, and without leaving issue, general or special, according 
to the extent of the gift, the land reverted again to the donor. 
But the tenant, after the birth of issue, could and did alien in 
fee; and this alleged breach of the condition of the grant, was 
the occasion of the statute of Westminster 2, 13 Edw. I. c. 1, 
commonly called the statute de donis, which recited tla^ 
evasion * of the condition of the gift by this subtle con- * 12 
struction, and consequent alienation, going to defeat the 
intention of the donor. The statute accordingly, undt'r that 
pretence, preserved the estate for the benefit of the issue of the 
grantee, and the reversion for the benefit of the donor and his 
heirs, by declaring that the will of the donor, according to the 
form of the deed manifestly expressed, should be observed, and 
that the grantee should have no power to alien the land. It 
depriv(‘d the owner of the feud of his ancient powen* of aliem- 
ation, upon his having issue, or performing tin* condition, and 
the donor^s possibility or right of reverter was turiuHl into a 
reversion. The feud was to remain iindc^r the issue according 
to the form of the gift; and if such issue failed, then the land 
was to revert to the grantor or his heirs ; and this is frequently 
consid(*red to have been the origin of estates tail, though tla^ 
statute rather gave perpetuity, than originally created that 
ancient kind of feudal estate. (6) 


('^•) Qf tail 

The stiitute de donis took away the power of alienation on 
the birth of issue, and the courts of justice considered that the 
estate was divided into a particular estate in the donee, and a 

(а) F. N. B. 219 . 

(б) Sir Martin Wright, (Int. to Tennroii, 189.) observes, that the siauitc de donis 
not create an.v now fee, ant re ant nondne. It only severe,! the limita.ion from .he 

comlinon of the pit, a.-eonlinf; to the manifest intent of it. and restored the . if, ,., of 
the ta'tation to the issue and .he reversion, as the proper eftee4 of the eon, I, .ion to 
u s (conditional, at cominon law, was declared, in tlie case of 

doni^^ ^ owd. 239, to be the same as the estate tail under the statute dc 
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reversion in the donor. Where the donee had a fee-simple 
before, he had by the statute what was denominated an estate- 
tail ; and where the donor had but a bare possibility before, he 
had, by construction of the statute, a reversion or fee-simple 
expectant upon the estate tail, {a) Under this division of the 
estate, the donee could not bar or charge his issue, nor for de- 
fault of issue, the donor or his heirs, and a perpetuity was 
creattHl. The tenant in tail was not chargeable with waste, 
and the wife liad her dower and the husband his courtesy in 
the estate-tail. The inconvenience of these fettered in- 
*13 hcritances is as strongly described, and *the policy of 
them as plainly conder ined, in the writings of Lord Bacon 
and Lord Coke, as by subsv.*quent authors, {h) and the true pol- 
icy of the common lew is deemed to have been overthrown by 
the statute dc donis establisliing those perpetuities. Attempts 
were frequently made in parliament to get rid of them, but the 
bills introductid for that purpose (and which Lord Coke says 
he had seen) W(‘re uniformly rejected by the feudal aristocracy, 
because ('stales tail were not liable to forfeiture for treason or 
felony, nor chargeable with the debts of the ancestor, nor bound 
by alienation. They were very conducive to the security and 
power of the great landed proprietors and their families, but 
very injurious to the industry and commerce of the nation. It 
was not until Taltarurn’s case, 12 Edw. IV., that relief was 
obi aim'd against this great national grievance, and it was given 
by a bold and unexampled stretch of the power of judicial legis- 
lation. The judges, upon consultation, resolved, that an estate- 
tail might be cut off and barred by a common recovery, and 
that by reason of the intended recompense, the common re- 
covery was not within the restraint of the statute de donis. (c) 
These recoveries were afterwards taken notice of, and indirectly 
sanctioned, by several acts of parliament, and have, ever since 
their application to estates tail, been held as one of the lawful 


(a) Entails are {ioncrally supposed to have been introdiioed hy the Normans, hut 
they were frequent in tlic Saxon times, and they existed in the Roman law — volo 
mras isdi's manerejir.^iasmf’isjyils d mpotimSy in universnrn tevipus. Pij;^. 31, 78. 

{b) Lord Bacon on the Use of ilie Law. Co. Litt. 19, b. 6 Co. 40. Lord Coke’a 
Dedication of his Reports to the Reader, 6. 

(c) Co. Litt. 19, b. Alildmiiy’s case, 6 Co. 40. Mary Portington’s case, 10 Co. 35. 
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and established assurances of the realm. They are now con- 
sidered simply in the light of a conveyance on record, invented 
to give a tenant in tail an absolute power to dispose of his 
estate, as if he were a tenant in fee-simple ; and tln^ estates 
tail in England, for a long time past, have been rcjdneed to 
almost the same state, even before issue born, as conditional 
fees were at common law, after the condition was perforiiK'd 
by the birth of issue. A common recovery removes all limi- 
tations upon an estate-tail, and an absolute, unfettcTcd 
*pure fee-simple, passes as the legal effect and operation * 11 
of a common recovery. It is the only mode of convey- 
ance in England, by which a tenant in tail can cllcctualiy dock 
the entail. If he conveys by deed, he conveys only a base or 
voidable fee, and he will not exclude his heirs per for mam. doni. 
Even by fine, •he only bars his issue, and not subsequent re- 
mainders. He conveys only a base or cjualified fee, though the 
remainder-man will be barred by limitation of time, as a stran- 
ger would upon a fine levied with proclamations. It is the com- 
mon recovery only that passes an absolulc till(‘. (r/) In Mary 
Portingtoii’s case, (b) Lord Coke says, that the judgment in 12 
Edw. IV., was no new inventit)n, but approved of by the reso- 
lutions of the sages of the law, who, “ perceiving what conten- 
tions and miscliiefs had crept in, to the disquiet of the law, by 
these fettered inheritances, upon consideration of the act, and 
of the former exposition of it by the sages of the law, always 
after the said act, gave judgment that in the case of a common 
recovery, where there was a judgment against the tenant in tail, 
and another judgment against the vouchee to have in value, the 
estate should be barred.” 

Estates tail were introduced into this country with the other 
parts of the English jurisprudence, (c) and they subsisted iu full 

(a) Martin v. Strachan, 5 Term Rep. 107, note. This case was allirmeil in tlie 
House of liords. Wiiies’s Rep. 444. By the statute of 3 and 4 Win. IV. c. 74, eon- 
veyanees in Eusiand by line and recovery are uholislicd, and all warranties of lands 
entered into l.y tetiatits i» tail are deefared void against the issue in tail, and estates 
• tall can now only be l.arred by a deed enrolled under the statute 

(i/) 10 Co. 38. 

(c) In tlie. Pciinsylvuuia charter of 1C8I, it was expressly declared, tliat estates of 
in critance might be granted in fec-sinijile, or in fee-tail^ the statute de donis notwi lb- 
standing. 

voi;.. IV. 
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force beforfe our Revolution, subject equally to the power of be- 
ing barred by a fine or common recovery, (a) But the doctrine 
of estates tail, and the complex and multifarious learning con- 
nected with it have become quite obsolete in most parts of the 
United States. In Virginia, estates tail were abolished as early 
as 1776; in New Jersey, estates tail were not abolished until 
1820 ; and in New York, as early as 1782, and all estates 
*15 tail were turned into estates in * fee-simple absolute. (6) ^ 
So, in North Carolina, Kentucky, Tennessee, and Georgia, 
estates tail have been abolished, by being converted by statute 
into estates in fee-simple, (c) In the states of South Carolina 
and Louisiana, they do not appear to be known to their laws, 
or ever to have existed ; but in several of the other states, they 
are partially tolerated, and exist in a qualified degree, (d) 


(o) III Vir{»inia, ti law was passed in 1705, to lake away from the courts the power 
of dofoating entails. 'I’uckcr’s Life of JclVcrson, vol. i. 21. 

{h) Act of Viiginin, of 7ili October, 1776. Acts of Assembly of New Jersey, 1784, 
1786, and 1820. 10 fc). N. d., 1847. Don v. Kobiiison, 2 South. 713. Den v. Spa- 
chius, 1 Harrison’s Kcp. 172. Laws of New York, scss. 6, c. 2, sess. 9, c. 12. New 
Y’ork lie vised Statutes, vol. i. 722, .sec. 3. 

(c) Act of North (yurolina, 1784. Act of Kentucky, 1796. Griffith’s lleg. under 
the aj^propriatc heads. No. 8. rrincc’s Dig. of the Laws of Georgia, 1837, p]). 231, 
246. 

(d) The Civil Code of Louisiana, art. 1507, prohibits substitutions and Jidei com- 

It is more rigorous than the Code Napoleon, for it prohibits substitutions in 
favor of ilic grandchildren of the testator, or of the children of his brothers or sisters, 
and even when the jnovisions of the will do not tend to alter the course of descents, 
and whether the substitution be conditional or unconditional. The persons to take 
must be in tasa, and designated by the will. The testator cannot control property 
beyond one life. He may name children living, and provide that, after the death of 
their mother, they shall take the property. Code, art. 1509, Kaehal v. Kaehal, 1 Kob. 
La. Uep. 115. In New Hampshire, estates tail are said to bo' retained, but I should 
have inferred from statutes passed in 1789, 1791, and 1792, respecting conveyances 
by deed and by will, and the course of descents, that estates tail were essentially abol- 
ished. But it was not .so; for by sfatute in 1837, any tenant m tail, in New Hamp-' 
shire, may convey by deed his estate, and bar all remainders and reversions as effec- 


1 This is so construed as to include estates tail in remainder. See Van Rensselaer r.‘ 
Kearney, 11 How. U. 8. 297. 

52 Kiilails are also pnnhibited in Florida; Thompson’s Digest, p. 191; in Texas, by the 
state constitution; Art. 1, § 18; ami are no longer recognizeil in Wisconsin, where estates 
heretofore entailed are now regarded a.s allodial. Revised Statutes of VVis. 1849, ch. 06, 
H 3, 4. 
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Conditional fees at common law, as known and defined prior 
to the statute de donis, have generally partaken of the fate of 


tually as by a fine or common recovery.^ So a tenant for life, with the person havinp; 
a’ vested remainder in tail, may by deed convey the'whole estate, as if the remainder 
was in fje-simple. In Alabama and Mississippi, a man may conveyor devise land to 
a succession of donees then livinpr, and to the heirs of the remainder man. Statute of 
Alabama, 1812.“ Jn, Connecticut, (Kirby’s Kcp. 118, 176, 177. Hamilton v. llemp- 
sted, 3 Day, 332. Swift’s Di^;. vol. i. 79. Allyn v. Mather, 9 Conn. Kep. 114,) and 
in Vermont, Ohio, Illinois, and Missouri, if an estate-tail be created, the first donee 
takes a life estate, and a fee-simple vests in the heirs, or person havin;^ the remainder 
after tlic life estate of the grantee, or first donee in tail. Revised Statutes of Ver- 
mont, 1839, p. 310. Statutes of Ohio, 1831. Statutes of Connecticut, 1784. Ibid. 1821. 
Ibid. 1838. Revised Laws of Illinois, 183,3. Revised Statutes of Missouri, 183.5. This 
is also the case in New Jersey, hy the Act of 1820. Elmer’s Di". 130. The estate on 
the death of the tenant for life vests in his children, though difficulty has been suggested 
to exist if the grantee has no children, or their issue. Griffith’s Reg. The tenant in 
tail in tlio.se states, is in reality hut a tenant for life, without the power to do any act to 
defeat or encumber .the estate in the hands of the heir or ])erson in remainder. In 
Indiana a person may ho seisfSd of an estate-tail, by devise or gram, but lie. shall bo 
deemed seised in fee after the second generation. Rcvi.sed Statutes of Indiana, 1838, 
p. 238.® In Connecticut there may he a special tenancy in tail, as in the case, of a 
devise to A. and to his issue by a particular wife. The estate-tail, in the hands of 
-the issue in tail, as well special as general issue, male or female, is enlarged into an 
estate in fee-simple.^ In Rhode Island, estates tail may he created by deed, but not by 
will, longer than to the children of the devisee, and tliey may be barred by deed or 
will. Estates tail exist in Maine, Massachusetts, Delaware, and Pennsylvania, sub- 
ject, nevertheless, to be barred by deed, and by common recovery, and in two of these 
states by will, and they are chargeable with the debts of the tenant. Dane’s Abr. 
vol. iv. 621. Lithgow v. Kavenagli, 9 Mass. Kep. 167, 170, 173. Niglitingale r. 
Burrell, 15 l*ick. 104. Corbin v. Ilealy, 20 Pick. 514. Statutes uf Mass. 1791 , c. GO. 
Mass. Revised Statutes, 1836, part 2, c. 50, Jackson on Real Actions, 299. Amer- 
ican Jurist, vol, ii. No. 4, p. 392. Pardon’s Dig. 353. Riggs v. Sally, 15 Maine 
Rep. 408.* A lee-sirnple passes on a judicial sale to satisfy a charge. This is so 

1 But it was field, in Jewell v. Warner, 35 N. II. 176, that the statute de donis was im- 
pliedly rejicaled by the statutes of 1789, and that, consequently, estates tail no longer exist 
in New Hainp.shire. 

^ But this provision seems to have been omitted in the last revision of the Alahaimi 
code, and estates tail whenever created are converted into foes simple. Alabama Code of 
1862, § 1800. 

8 But entails are now abolished in Indiana, by the Revi.sed Statutes of 1852, vol. i. p. 238. 

* But in Ma.ssachusctts, the remaindeiijn tail is not liable for the debts of the remain- 
der-man. Holland r. Cruft, 3 Gray, 162. And under statute of 1 791 , ch. 60, a tenant in tail 
mtiy convey by deed an individual part of the estate tail. Hall w. Thayer, 5 Gray, ( .Mass. 
523. As to descent of estates tail in Massachusetts, sec Wight Thayer, 1 Gray, 2K4. 
Equitable estates tail may be conveyed and remainders barred os in the etise of legal es- 
tates, and the grantee may call for a conveyance of the outstanding legal estate. Stat - 
utes of Mass. 1861, ch. 14. In Maine, if there be a vested remainder in tail, the tenant 
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estates in lee tail, and have not been revived in this country. 
Executory limitations under the restrictions requisite to prevent 
perpetuities, and estates in fee upon condition, other than those 
technical conditional fees of which we are speaking, are famil- 
iar to our American jurisprudence, as will be more fully shown 
in a subsequent lecture. In Connecticut, the doctrine of con- 
ditional fees, so far as they are a species of entails, restraining 
the descent to some particular heirs in exclusion of others, have 
never been recognized or adopted, {a) These conditional fees 
are likewise uijdcrstood to be abolished in Virginia, by a 
statute which took effect in 1787 ; and this I apprehend to be 
the better construction of the statute law of New York in re- 
spect to these common-law entailments; for the owner can 
alienate or devise them, as well as an absolute estate in fee. 
By the Act of 1787, {b) every freeholder was authorized to give 
or sell at his pleasure any lands whereof he was seised in fee- 
simple ; and by tlie Act of 1813, (c) cVery person having an 
estate of inheritjinc(‘, was enabled to give or devise the same ; 
and by the new Revised Statutes, {d) every person capable of 


(k?fii1tMl in one of those states, und the same consequence must follow in all of them, 
when the land is charjicablc with debt. Gaiisc v. Wilej, 4 Serg. & Kawle, 509. In 
Mar}'laiul, estates tail r/enmil, ei*eated since the Act of 1786, are now understood to be 
virtnall}^ aliolisliod, since tliey descend, and can be conveyed, and arc devisable, and 
cbargi-aldc witli debts, in the same manner as estates in fee-simple. Doekiiig estates 
tail I)y common recovery bad been previously abolished by statute in 1782, and they 
nverc to be convened as if they were in fee. It is equally understood that estates tail 
fpi’dal jiri^ not affected by the Act of 1 7SG, and therefore the decisions prior to Newton 
V, Giiibth, (1 llanis Gill, 111,) would seem to apply to that species of estates tail. 
Such estates iiiay be barred by deed as well ns by common recovery; and they arc 
chargeable witli debts by mortgage, and not otherwise;^ and they are not devisable; 
and if the tenant dies seised, they go to the issue, but not to collaterals. Statutes of 
1782 and 1789. ,'l Harris & McHenry, 244. I Harris & Johns. 465. 2 Ibid. 69, 

281, .314. 3 Ibid. 302. Ncwton r. Griffith, Raymond's Digested Chancery Cases, 
lir>. 

(rt) Kirby's Rep. 118, 176. 3 Day, .339. Swift’s Digest, vol. i. 79. 

(/>) Laws of New York, scss. 10, c. 36. 

(r) Laws of New York, sess. 36, c. 23. 

(f/) New York Revised Statutes, vol. i. 719, see. 10. 


for life and reuiaindor-nnin may join and convey in fee-simple. Revised Statutes of 
Maine, 1857, p. 4.^>0. 

1 See Marlin r. Thomas, 8 Gill, 18. 
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holding lands, and seised of or entitled to any estates or interest 
therein, may alien the ^arae. These qiialified fees are 
estates of inheritance * in fee-simple, though not in fee- * 17 
simple absolute ; {a) and they would seem to come within 
the letter and spirit of the statute provisions in New York. In 
South Carolina, fees conditional at common law exist, and fees 
tail proper have never existed. The first donee takes an estate 
for life, if he has no issue } but if he, has issue, the condition' 
of the grant is performed, Jind he can alien the land in Ice- 
siinple. [b) 

The general policy of this country does not encourage re- 
straints upon the power of alienation of land ; and the New 
York Revised Statutes have considerably abridged the prevail- 
ing extent of executory limitation. The capacity of estates 
tail in admitting remainders over, and of limitations to that line 
of heirs whidf family interest or policy might dictate, renders 
them still beneficial in the settlement of English estates. But 
the tenant in tail can alien his lands, and the estate-tail can 
only be rendered inalienable during the settlement on the ten- 
ant for life, and the infancy of the remainder-man in tail. Ex- 
ecutory limitations went further, and allowed the party to 
introduce at his pleasure any number of lives, on which the 
contingency of the executory estate depended, provided they 
were lives in being at the creation of the estate ; and to limit 
the remainder to them in succession, and for twenty-one y(‘ars 
afterwards, (c) This was the rule settled by Lord Chanc'cllor 
Nottingham, in the great case of the Duke of Norfolk ; [d) and 
the decision in that case has been acquiesced in uniformly 
since that time, and every attempt to fetter estates by a more 

(a) Litt. see. 13. Co. Litt. 19, a, 

(h) 2 Bay, 397. 1 M’Cord’s Ch. Rep. 91. 2 Ibid. 324, 326, 328. 2 Bailey, 231. 
The creation of a fee-simple conditional passes the whole estate to the tenant in fee. 
The existing possihility of a revei'ter is held not to bo an estate, and neither the subject 
of inheritance nor devise. The fee conditional in the heir at law cannot merj^e in the 
possibility of reverter, if they should both meet in the Bamc person. I Hill’s 8. C. 
Cli. Rep. 276. 

^ (c) Twisden, J., Sid. 451. In Bengough v. Edridge, 1 Simqps, 173, 267, a limita- 
tion was made to depend on an absolute term of twenty-one years after twenty-eight 
lives in being at the testator’s death ! 

(d) 8 Cases in Chancery, l . 

2 * 
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* 18 definite extent of * limitation, or a more subtle aim at a 
perpetuity, has been defeated, (a) But the power of pro- 
tracting the period of alienation has been restricted, in New 
York, to two successive estatps for life, limited to the lives of 
two persons in being at the creation of the estate, (b) 

The English law of entail is so greatly mitigated as to re- 
move the most serious inconveniences that attend that species 
of estates ; and it is tlie opinion of the most experienced Eng- 
lish property lawyers, that the law* of entail is a happy medium 
between the want of any power, and an unlimited power, over 
the estate. It accommodates itself admirably to the wants and 
convenience of the father who is a tenant for life, and of the 
son who is tenant in tail, by the capacity which they have, by 
their joint act, of opening the entail, and resettling the estate 
from time to time, as family exigencies may require. The 
privilege's of a tenant in tail are very extensive. %He not only 
can alienate the fee, but he may commit any kind of waste at 
his pleasure, (e) And yet, with a strange kind of inconsistency 
in the law, he is not, any more than a tenant for life, bound to 
discharge incumbrances on the estate. He is not obliged even 
to keep down the interest on a mortgage, as a tenant for life is 
bound to do. If, however, he discharges incumbrances or the 
interest, ho is presumed to do it in favor of the inheritance ; for 
he might acquire the absolute ownership by a recovery, and it 
belongs to *his representatives to disprove the presumption, (d) 
On file other hand, the tenant cannot affect the issue in tail, or 
those in remainder or reversion, by his forfeitures or en- 
*19 gagements. They are ^'not subject to any of the debts 
or incumbrances created by the tenant in tail, unless he 
comes within the operation of the bankrupt law, or creates the 
mortgage by fine, {e) 

Entails, under certain modifications, have been retained in 


(a) Duke of Marlborough v. Earl Godolphin, 1 Eden’s Rep. 404. Long v. Black- 
all, 7 Term Rep. 100. 

[l>) N. Y. Revised Statutes, vol. i. 723, 724, secs. 17, 19. 

(c) Moscly, 224. .Cases temp. Talbot, 16, 

{d) Lord Talbot, iu Cluiplin v, Chaplin, 3 P. Wms- 2.3.'). Amesbury v. Brown, 1 
Vosey, 477. Earl of Buekinghsunshiro u. Hobart, 3 Swanston, ISC. 

(c) Jenkins v, Keymes, l Lev. 237. 
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various parts of the United States, with increased power over 
the property, and greater facility of alienation.^ The desire 
to preserve and perpetuate family influence and property is 
very prevalent with mankind, is deeply seated in the affec- 
tions. (a) 

This propensity is attended with many beneficial eflects. 
But if the doctrine of entails be calculated to stimulate exer- 
tion and economy, by the hope of placing the fruits of talent 
and industry in the possession of a long line of lineal descend- 
ants, undisturbed by their folly or extravagance, it has a ten- 
dency, on the other hand, to destroy the excitement to action in 
the issue in tail, and to leave an accumulated mass of property 
in the hands of the idle and the vicious. Dr. Smith insisted, 
from actual observation, ’that entailments were unfavorable to 
agricultural improvement. The practice of perpetual (mtails is 
carried to a great extent in Scotland, and that emini^nt philo- 
sopher observed, half a century ago, that one third of the 
whole land *of the country was loaded witli the fetters of * 20 
a strict entail ; and it is understood that additions are 
every day making to the quantity of land in tail, and that they 
now extend oyer half, if not nearly two thirds^ of the country. 
Some of the most distinguished of the Scotch statesmen and 
lawyers have united in condemning the policy of perpetual 
entails, as removing a very powerful incentive to persevering 


{a) Ch. J. Crew, of the K. B., in the great case concerning the earldom of Oxford, 
in which that house, under the name of I)e Vere, was traced up through a n^gular 
course of descent to the time of William the Conqueror, observed, that “there was 
no man Uiat hath any apprehension of gentry or nobhmess, but his allection stands to 
the continuance of so noble a name and house, and would take hold of a twig or 
twine-thread to uphold it. (Sir W. Jones’s Rep. 101 . 1 Charles 1 .) But the lus- 
tre of families and the entWlments of property are like man himself, pcrishalile and 
fleeting; and the chief justice, in that very case, stays for a moment the Cinirse of his 
argument, and moralizes on such a ihcme with great energy and pathos. “ There 
must be, he observes, “an end of names and dignities, and whatsoever is terrene. 
Where 18 Mowbray? Where is Mortimer? Kay, which is more and most of all, 
where is 1 lantagenct ? They are entombed in the urns and sepulchres of mortality.” 

1 In a suit by the issue in tail, where an attempt was made to .-et aside a coninion re- 
^ court said that little attention would be paid to tlie care with which a rec.ovcry 

u<^ted, if the intention and power to bur the entail were manifest. Kaiisley 
«. btott, 26 Penn. St. K. 126 . 
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indufiitry and honest ambition. They are condemned as equally 
inexpedient and oppressive ; and Mr. Bell sincerely hoped that 
some safe course might ere long be devised, for restraining the 
exorbitant effects of the entailgjaw of Scotland, and for intro- 
ducing some limitations, consistent with the rules of justice 
and public policy, {a) Entailments are recommended in mon- 
archical governments as a protection to the. power and influ- 
ence of the landed aristocracy ; but such a policy has no appli- 
cation to republican establishments, where wealth does not 
form a permanent distinction, and under which every individ- 
ual of every family has his equal rights, and is equally invited, 
by the genius of the institutions, to depend upon his own merit 
and exertions. Every family, stripped of artificial supports, is 
obliged, in this country, to repose upon the virtue of its de- 
scendants for the perpetuity of its fame. 

The simplicity of the civil law is said, by Mr. Gibbon, to 
have been a stranger to the long and intricate system of en- 
tails ; and yet the Roman trust settlements, or fidei commissa^ 
were analogous to estates tail. When an estate was left to an 
heir in trust, to leave it at his death to his eldest son, and so 
on by way of substitution, the person substituted corresponded 
in a degree to the English issue in tail. One of the novels of 
Justinian (b) seems to have assumed that these entailed 
*21 settlements could not be carried beyond the limit *of 
four generations. This is the construction given to that 
law by some of the modern civilians, (c) though Domat admits 


(rt) Smith's Wealth of Nations, vol. i. 383, 384. Edih. Beview, vol. xi. 359, vol. 
lii. 360. Miller’s Inquiry into the Present State of the Civil Law of England, 407. 
Bell’s Com. on the Laws of Scotland, vol. i. 44. In Spain, private entails prevailed 
for ages, and one of the Spanish lawyers contends that they have been prejudicial to 
the agriculture and population of the nation. But since the Spanish revolution, the 
future creation of them has been prohibited. Institutes of the Civil Law of Spain, by 
Aaso & Manuel, b. 2, tit. 5, ch. 1, n. 6. And in the Austrian states, north of the 
Danube, as Bohemia, Moravia, and Gallicia, according to a late and very intelligent 
traveller, the feudal tenure of land prevails, with its rigorous feudal restrictions ; and 
in Hungary it exists in the greatest severity j while in the Austrian states, south of 
that river, feudality has mainly abated, and equality of descent and freedom of alien- 
ation have succeeded. Turnbull’s Austria vol. ii. ch. 3. 

(6) Novel, 159, c. 2. 

(c) 1 Browne’s View of the Civil Law, b. 2, ch. 8. Wood’s Inst, of the Civil 
Law, 189. Domat’s Civil Law, part 2, b. 5, tit. 3. Proeme. But Pothier, very 
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that the novel is expressed in a dark, ambiguous manner, and 
he intimates that it was' introduced by Tribonian from corrupt 
views. It is also termed, by Mr. Gibbon, (a) a partial, per- 
plexed, declamatory law, whicli, by an abuse of the novel, 
stretched the fidei commissa to the fourth degree. In France, 
entails were not permitted formerly to extend beyond the period 
of three lives ; but in process of time they gained ground, and 
trust settlements, says the ordinance of 1747, were extended not 
only to many persons successively, but to a long series of gen- 
erations. That new species of succession or entailment was 
founded on private will, which had usurped the place of law, 
and established a new kind of jurisprudence. It led to numer- 
ous and subtle questions, which perplexed the tribunals, and the 
circulation of property was embarrassed. Chancellor D’Augues- 
seau prepared the ordinance of 1747, which was drawn with 
great wisdom, after consultation with the principal njiigistrates 
of the provincial parliaments, and the superior councils of the 
realm, and receiving exact reports of the state of the local juris- 
prudence on the subject. It limited the entail to two degrees, 
counted per capita^ between the maker of the entail and the 
heir ; and, ther^efore, if the testator made A. his devisee for life, 
and after the death of A. to B., and after his death to C., and 
Bftex his death to J3., &c., and the estate should descend from 
A. to B., and from B. to C., he would hold it absolutely, and the 
remainder over to D. would be void, (b) But the Code 
Napoleon annihilated the * mitigated entailrnents allowed * 22 
by the ordinance of 1747, and declared all substitutions or 
entails to be null and void, even in respect to the first donee,(6‘) 


loosely, and without any reference to autliority, says, that the Roman law allowed 
entails to an indednite extent. Traits dcs Substitutions, sec. 7, art. 4. 

(а) Hist. vol. viii. 80. 

(б) Pothier, tom. 5, Traitd. des Substitutions, sec, 7, art, 4, Toullicr, tom. v. 27, 
29. Repertoire dc Jurisprudence, tit. Substitution Fidei cornmissairc, see. 9, art. 2. 

(r) Code Napoleon, art. 896, but see infra, p. 268.' So by the Civil Code of Lou- 
isiana, art, 1.507, substitutions and commissa arc prohibited, and consequently 
every disposition by which the donee, the heir, or legatee, is charged to preserve for, 
or to return a thing to a third buyer, is null ; and by the Roman law, a portion of 
the testatgr^s property might be retained by the instituted heir, when he was charged 
with a Jidei commissa, or fiduciary bequest, but this is no longer the law in countries 
where trusts are abolislied. Sec the Code of Louisiana, art. sup. cd. New Orleans, 
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1838, with annotations by Upton & Jenninj^s. In monarchical governments, which 
require the establishment and maintenance of hereditary orders in power and dignity, 
it may be very questionable whether the entire abolition of entails be wise or politic. 
As they are applied to family settlements in England, and modified according to cir- 
cumstances, they are found, according to a very able and experienced lawyer, Mr. 
Parke, to be extremely convenient, and to operate by way of mutual check. Thus, 
if the father, being tenant for life, wishes to charge the estate beyond his own life, to 
meet the wants of the junior branches of the family, and provide for their education 
and marriugi), and settlement in life, and his eldest son being the tenant in tail, stands 
in need, on arriving to majority, of some independent income, they can do nothing 
without mutual consent. It is, therefore, a matter of daily occurrence, in respect to 
estates among the principal families belonging to the landed aristocracy, to open the 
entail, and resettle it, by the joint act of the father and son, to their mutual accom- 
modation. New arrangements are repeated at intervals, as new exigencies arise, and 
all improvident charges and alienations arc checked by these limitations of estates of 
inheritance, by way of particular estate in the father for life, with a vested remainder 
in the son in tail ; for the father cannot charge beyond his life, nor the son convey 
the remainder daring the father’s life, without mutual consent. That consent is never 
obtained, but for useful or salutary family purposes; and by this contrivance estates 
are made to subserve inch purposes ; while their entirety is permanently preserved. 
The Massachusetts Revised Statutes of 1836, part 2, tit. 1, c. 59, sec. 4, follow this 
policy, for they declare, that where lands are held by one person for life, with a vested 
remainder in tail to another, they both may, by a joint deed, convey the same in fee- 
simple. 
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OF ESTATES FOR LIFE. 

An estate of freehold is a denomination which applies 
equally to an estate of inheritance and an estate for life, (a) 
Liberum tenementum denoted anciently an estate held by a 
freeman, independently of the mere will and caprice ol the 
feudal lord; and it was used in contradistinction to the inter- 
ests of terms for years, and lands in villenage or copyhold, 
wliich estates were originally liable to be determined at pleas- 
ure. This is the sense in which the terms Hbermn tenernentwn, 
frank treatment or freehold, are used by Bracton, Fleta, Little- 
ton, and Coke ; and, therefore, Littleton said, that no estate 
below that for life was a freehold, {b) Sir William Black- 
stone (c) confines the description of a freehold estate simply to 
the incident of livery of seisin, which applies to estates of in- 
heritance and estates for life ; and as those estates were the only 
ones which could not be conveyed at common law without the 
solemnity of livery of seisin, no other estates were prop- 
erly freehold estates. But *this criterion of a freehold *24 
estate, as being one in fee, or for life, applies as well to 
the estates created by the operation of the statute of uses, as 
to those which are conveyed by livery of seisin ; for the statute 
which unites the possession to the use, supplies the place of 


(a) This is even made a matter of legislative dcclaratipn, in the New York Revised 
Statutes, vol. i. 772, sec, 5. 

(?^) Fuerunt in conquestu liben homines^ qui lihere tenu&runt tmementa sua per libera ser- 
vUla, vel per liiyeras comuetudines. Bracton, lib. 1, fol. 7. Liberum tenementum non habuit, 
qui non tenuit nisi ad terminum annorwn. Fleta, lib. 5, c. 5, sec. 16. Litt. sec. 57.. 
(. o. Litt. 43, l>. In the French law, the liberi, or freemen, were defined to be ce/les 
qui ne reroqnoissent stipcrieure en Feidalit^. So, in Doomsday, the liberi were expressed 
to be qui ire poterant quo volebant Dalrymple on Feudal Property, 13. 

(c) Com. vol. ii. 104. 
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actual livery. Any estate of inheritance, or for life, in real 
property, whether it be a corporeal or an incorporeal heredita- 
ment, may justly be denominated a freehold. 

By the ancient law, a frcjehold interest conferred upon the 
owner a variety of valuable rights and privileges. He became 
a suitor of the courts, and the judge in the capacity of a juror ^ 
he was t;ntitled to vote for members of parliament, and to de- 
fend his title to the land ; as owner of the immediate freehold, 
hi) was a necessary tenant to the prmcipe in a real action, and 
he had a right to call in the aid of the reversioner or remainder- 
man, when the inheritance was demanded. These rights gave 
him importance and dignity as a freeholder and freeman, (a) 

Estates for life are divided into conventional and legal es- 
tates. 'I'ho first are created by the act of the parties, and the 
second by operation of law. 

(1.) Instates for life by the agreement of the parties, were, at 
common law, freehold estates of a feudal nature, inasmuch as 
they were conferred by th(^ same forms and solemnity as estates 
in Ice, and were held by fealty, and the conventional services 
agre(^d on Ixdween the lord and tenant, (b) Sir Henry Spel- 
man (r) cnd(‘avored to show that the English law took no 
notice of feuds until they became ht^reditary at the Norman 
Conquest; and that /ca//?/, as well as tln^ other feudal incidents, 
were cons(*(pienecs of the perpetuity of fiefs, and did not be- 
long to estates for years, or for life. Tlie question has now 
become wiiolly immaterial in this country, where every real 
vestige of tenure is annihilated, and the doubt, whether 
*2C) fealty was not, in this * state, an obligation upon a ten- 
ant I'or life, has been completely removed, in New York, 
by the act declaring all estates to be allodial, {d) But, con- 
sidering it as a point connected with the history of our law, it 
may be observed, that the better opinion would seem to be, 
that f(‘alty was one of the original incidents of feuds when they 
were for life. It was as necessary in the life estate as in a fee. 


(a) Sullivan's Ijccturcs on Laws of Euglund, lec. 6. Preston on Estates, vol. i. 
ai)6-2lO. 

{li) Wrii;ht on Tenures, 190, 

(c) Treatise of Peiuls ami Tenures, c. 3, 

{(/) New York Kevised Statutes, vol. i. 718, sec. 3. 
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and it was in accordance with the spirit tDf the whole feudal 
association, that the vassal, on admission to the protection of 
his lord, and the honors of a feudal investiture, shoidd make 
an acknowledgment of his submission, with an assurance of 
service and fidelity. The rights of the feudal investiture were 
exceedingly solemn, and implied protection and reverence, be- 
neficence and loyalty, (a) 

Life estates may be created by express words, as if A. con- 
veys lands to B. for the term of his natural life ; or they may 
arise by construction of law, as if A. conveys land to B. with- 
out specifying the term of duration, and without words of lim- 
itation. In this last case, B. cannot have an estate in fee, 
according to the English law, and according to the law of those 
parts of the United States which have not altered the common 
law in this particular, but he will take the largest estate' \\ hieh 
can possibly arise from the grant, and that is an estate for 
life, {h) The life estate may be either for a man’s owji 
life, or for the life of another person, * and in this last case * 2G 
it is termed an estate autre vie^ which is the lowest 
species of freehold, and esteemed of less value than an estate 
for one’s own Jife. The law in this respect has proceeded upon 
known principles of human nature ; for, in the ordinary opinion 
of mankind, as well as in the language of Lord Coke, “ an 
estate for a man’s own life is higher tlian for another man’s.” 
A third branch of life estates may also be added, and that is, an 
estate for the term of the tenant’s own life, and the life of one 
or more third persons. In this case, the tenant for life has but 
one freehold limited to his own life, and the life of the otlu'r 
party or parties, (c) 


(a.) See Lib. Fcucl. lib. 1, tit. 1, and lib. 2, tit. 5, 6, 7, where the vassal for life, iy 
termed and every vassal was bound by oath to bis lord, quod aihi erit ad 

nlifinum (hem, ini <£, contra omnem hominew, exvepto rege, et (juorl credent iam sih{ commisHtivi. 
non manifiMut. Doctor Gilbert Stuart, in his Diss. on Eng. Const. 87,88, was of Uu: 
the same oj)inion ; and he explored feudal antiquities with a keen spirit of rosoaicb, 
sharpened by* controversy. His work is deserving of the study of the legal anri(jua- 
riai), if for no other purpose, yet for the sagacity and elegance with which he com 
ments iii)on the sketches of barbarian manners, as they remain embodied in the clear 
and unadorned pages of Caesar, and the nerVous and profound text of Tacitus. 

(/>) Co. Litt. 42, a. 

(c) Co. Litt. 41, b. There aye several subtle distinctions in the books, growing out 
VOL. IV. 8 



26 OF REAL PRCPERTA^ [PART VI. 

These estates may be iriado^to depend upon a contingency, 
which can happcm and determine the estate before the death of 
the grantee. Thus, if an estate be given to a woman dum sohi^ 
or durante viduitale^ or to a person so long as he shall dwell in 
a particular pla(?e, or for any otlier intermediate period, as a 
grant of an estate to a man until he shall have recfdved a given 
sum out of the rents and profits ; in all these cases, the grantee 
tHk(‘s an estate for life, but one that is determinable upon the 
h?ipj)eiiing of the event on which the contingency depended, (a) 
If the tenant for tlie life of B. died in the lifetime of B., the 
estate was opened to any general occupant during the life of 
B. ; but if the grant was to A. and his heirs during the life of 
Ih, the heir took it as a special occupant. The statute of 29 
CharhNs JI. c. 3, made such an interest devisable, and if not 
devis(‘d, the heir was made chargeable with the estate as assets 
by dcscHui, and it speaks of him as a special occupant. 

statute of 14 Geo. II. c. 20, went further, and provided, 
that if there was no such special occupant named, and 

27 *the land be not d(!vis(^d, it was to go in a course of ad- 
ministration as personal (estate. This peculiar estate pur 

autre ric, has l)(*en freciuently termed a descendible freehold, 
but it is not an estate of inheritance, and perhaps, strictly 
speaking, if is not a descendible freehoUl, in England, for the 
lieir does not take by descent. It is a freehold interest sub 
UHxIa, or for certain purposes, though in other respects it par- 
takes of the nature- of personal estate, (h) In New York, an 
esiate pur autre vic^ wlietlu^r limited to heirs or otherwise, is 
(l(‘(‘imal a freehold only during the life of the grantee or dev- 
is(‘e, and after his death it is dtjcrried a chattel real, (c) The 
iaiert^st of every occupant, general or special, is, therefore, in 


of tills topic, whoroof students, according to Lord Coke, “ may disport thctnsclves 
tor a time ; ” and Mr. Kam lias endeavored to do so, in a puzzling note to his recent 
(hitline of the l^aw of Tenure and Tenaiiey, 33. 

(it) liracton, lih. 4, c. 28, sec. 1. Co. Lilt. 42, a. The People n. Gillis, 24 Wen- 
dell. 201. 

{b) Lord Kenyon, in Doc v. Lnxton, 6 Term Rep. 289. By the statute of 1 Vic- 
toria, ch. 26, estates pur autre eic, if not devised, were to be chargeable in the hands of 
the heir, us assets hy descent ; and if there be no special occupant, they were to go as 
already provided. 

(c) N. Y. Revised Statutes, vol. i. 722, sec. 6. 
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New York, totally annihilated ; but the statute provisions in 
other states vary considerably upon this subject. In N(‘w Jer- 
sey, the act of 1795 is the same as that in New York ; but 
Virginia and North Carolina follow in the footsteps of the 
English statutes, and leave a scintilla of interest, in certain 
events, in the h(*ir as a special occupant, (a) In Massachusetts 
and Vermont, on the death of the tenant piir autre vie^ without 
having devised the same, the estate descends to his lawful 
representatives, like estates in fee-simple, (b) In many other 
states, the real and personal estates, and all interest therein, go 
in the same course of distribution. 

(2.) Tenancy by the courtesy is an estate for life, created by 
the act of the law. When a man marries a woman, seised, at 
any time during the coverture, of an estate of inheritan(*e, in 
severalty, in coparcenary or in common, and hath issue by her 
born alive, ^ and which might by possibility inherit the same 
estate as heir to the wife,*'^ and the wife dies in the lifc tiiiK! of 
the husband, he holds the land during his life, by the courtesy 
of England; and it is immaterial whether the issue be 
living at the time of the seisin, * or at the death of the * 2**^ 
wife, or whcthfcir it was bora before or after the seisin, (c) 

This estate is not peculiar to the English law, as Inttleton 
erroneously supposes, ((/) for it is to be found, with some modi- 
fications, in the ancient laws of Scotland, Ireland, Normandy, 
and Germany, (c) Sir Martin Wright is of opinion, that cour- 


' (a) Revised Code of Virginia, vol. i. 233. Revised Statutes of North Caroliua, 
vol. i. 278. In Maryland, estates pur autre exeept those granted to tlii' (lecea.'i 'l 
and heirs only, are considered as assets in the hands of tlie executor or atlministj’;i!wr. 
Act of 1798, ch. 101. Dorsey\s Testamentary Law of Maryland, 88. 

(h) Revised Statutes of Massachusetts, 413. Revised Statutes of Vermont, 292. 

(c) Litt. secs. 35, 53. Co. Litt. 29, b. Paines’s Case, 8 Co. 34. It* the issue take 
as purchasers^ the husband is not entitled to take by the courtesy, as where there was 
a d(‘vise to the wife and her heirs, but if she died leaving issue, tlien to, such issue and 
their heirs. •Barker v. Barker, 2 Simons, 249. 

{( 1 ) Litt. sec. 35. 

(e) Co. Litt. 30, a. Wright on Tenures, 193. 2 Blacks. Comm. 126. In Normandy, 


1 Din-ing the life of the mother. 2 Blacks. Comm. 128. Marsellis v. 'riialhimtr, 
2 Paige, 36. 

2 When the wife’s estate is so limited over, that her children take at her death as pur- 
clla^ers, the husband has no right of courtesy. Januey r. Sprigg, 7 Gill, 1«7. 
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tesy was not of feudal origin, for it is laid down expressly in 
the book of feuds, (a) that the husband did not succeed to the 
feud of the wife, without a sjiecial investure ; and he adopts the 
opinion of Craig, who says, that courtesy was granted out of 
respect to the former marriage, and to save the husband from 
falling into poverty ; and he deduces courtesy from one of the 
rescripts of the Emperor Constantine, (b) But whatever may 
have been the origin of this title, it was clearly and distinctly 
establislied in the English law, in the time of Glanville ; and it 
was described by Bracton, and especially in a writ, in 11 Hen, 
III., with the fulness and precision of the law of definitions at 
the present day. (e) Though the extent of it, as against the 
adult heir of the wife, may be justly complained of, yet it is 
remarkable that courtesy has continued unimpaired in 
* 29 England and Scotland, (d) * and it remains almost entirely 
unshaken in our American jurisprudence.^ 

South ('arolina is an exception, for in that state tenancy by 


. accoidiii^- to Tlic Couiuniior, c. 119, the courtesy lasted only during the widotvhood 
of tin* husband. 

((f) Feud. lih. i. tit. 15 ; lib. 2, lit. 1.3. 

(A) Wright on Tenures, 194. Craig’s .Jus PViuhilo, lib. 2. Dieg. 22, see. 40. 

(c) Gliiiiville, lib. 7, e. 18. Bracton, lib. .5, c. 30, see. 7. Hale’s Hist. Corn. Law, 
c. 9. In the form of tlio writ given by Sir Matthew Ilulc, in which Henry 111. directs 
the English hiw.s to bo observed in Ireland, tenancy by the courtesy is stated, even at 
that time, to be consueludo et lex Awjlke; and The Mirror, c. 1, see. 3, says, that this 
title was gianted of the courlcst/ of Kint/ Henry 1. 

(^Y) In Seotlaiid, there is this variation in the courtesy from that in Enghind, th.at 
tlie wife must have been sei.sod of the e.stato as heir, and not have acquired it by pur- 
eli.'ise, thdiigh it is admitted there i.s no good reason for the distinction. Bell’s Com. 
vol. i. 5th edit. 61. 

^ l>ut c<nirtesy is now abolished in Indiaiia, Iowa, and California, and other provisiontf 
made. Itevisod Statutes of Indiana, 1852, vol. ii. p. 250, 251. Code of Iowa, 1861, p. 216, 
soi*,. 1 121. Oalifoniia Compiled Lsiws, 1863, p. 818. As to the provision in Maine, sec 
Kevised Statutes, 1867, ch. 10.1, sec. 17. Courte.sy is not abolislnul in New York by the Mar- 
ried Woman's Acts of 1848 and 1849. by tho.'^e statutes the wife may devise, ff she choose, 
but, if slio, do not devise, the husband is' entitled to his courtesy. Clark v. Clark, 24 Barb. 
(N. Y.) 681. But by Laws of 1800, ch. 90, (p. 169,) courtesy would .seem to la; in certain 
specified cases abolished. The act provides that at tlie decease of husband or wife leaviny 
no minor child or children^ the survivor shall have a life estate of one third of all the real 
estate whereof tlie husband or wife died seised, and at the decea.se of tlie husband or wife 
infestrtte h nriny minor child w* children^ the survivor shall have the income of all the real* 
estate wlieroof the intestate died seised duriny the minority of Ute yotingest child, and om 
third during his or her life. 
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the courtesy eo nomine^ has ceased by the provision of an act 
in 1791, relative to the distribution of intestates'^ estates^ which 
gives to the husband surviving his wife the same share of lu^r 
real estate as she would have taken out of his, if left a widow, 
and that is either one moiety or one third of it, in fee, according 
to circumstances. In Georgia, also, tenancy by courtesy does 
not exist; but all marriages, since 1785, vest the real equally 
with the personal estate of the wife in the husband. 

Four things are requisite to an estate by the courtesy, viz : 
marriage, actual seisin of the wife, issue, and death of the wife. 
The law vests the estate in the husband immediately on the 
death of the wife, without entry. His estate is initiate on issue 
had, and consummate on the death of the wife, (a)^ 

The wife, according to the English law, must have been 
seised in fact and in deed, and not merely of a seisin in law 
of an estate of inheritance, to entitle the husband to his cour- 
tesy. [b) The possession of the lessee for years is th(‘ j)osses- 
sion of the wife as reversioner; but if there be an outstanding 
estate for life, the husband cannot be tenant by the courtt^sy of 
the wife’s estate in reversion or remainder, unless the particular 
estate be ended during the coverture, (t*) This is stiU the 
general rule at law, though in equity the letter of it has been 
relaxed by a free and liberal construction, {d) The circum- 
stances of this country have justly required some qualilica- 

w 

(a) In PcntiS3^1vania, ilio hushund’s^ courtesy by statute, in 1833 is troixl, tboin^b 
there bo no issue of the marriage. Purdon’s Dig. 550.'^ In 1831, a bill u])on iIm- 
suggestion of the English Real Property Commis.'.fhners was brought into parliament, 
to abolish the rule that the issue in courtesy must be born alive, but the bill was sul- 
fered to drop. 

(b) to. Lift. 2», a. Mercer v. SeWen, 1 Howard’s TJ. S. Hep. 37. 

(c) Perkins, secs. 457, 464. Co. Litt. 29, a. l)c Grey v. Richardson, 3 Atk. 4G9. 
Gentry v. Wagstaff, 3 Dev. N. C. Rep. 270. Stoddard v. Gibbs, 1 Sumner, 263. 

{(1) I)e Grey v. Ricliardsoti, 3 Atk. 469. Sterling v. Pcnlington, 7 Viner, 149, ]d. 
11. 2 Eq. Cu. Abr. 730. 


^ And this initiate estate maj^ be sold on execution. Scliemerhom v. Miller, 2 ('owen, 
•430. Day r. Cochran, 24 Miss. 261 ; and though contingent upon the wife's survivijig a 
tenancy for life in possession, will pass by an assignment of the husband’.s i)roperty. 
Gardner u. IIooj)er, 3 Gray, 398, Logan v. M’Gill, 8 Md. 461. 

2 Tayloe r. Gould, 10 llarb. S. C. 388. Hitner ». Ege, 23 Penn. St. R. 306. Kecrl v. Pul- 
ton, 1 Md. Cb. Dec. 532. Mackey v. Proctor, 12 B. Mon. 433. 

3 And so ill Ohio, Revised Statutes, 1854, ch. 36, sec. 17. 

8 * 



30 


OF REAL PROPERTT. 


[part VI. 

* 30 lion of the strict letter * of the rule relative to a seisin in 
fnet by the wife; and if she be owner of waste, uncul- 
tivab'd lands, not held adversely, she is deemed seised in fact, 
so as 1o entitle her husband to his right of courtesy, (a) ^ The 
title to such property draws to it the possession ; and that con- 
structive possession continues, in judgment of law, until an ad- 
verse possession be clearly made out ; and it is a settled point 
in our courts, that the owner of such lands is deemed in pos- 
session, so as to be able to maintain trespass for entering upon 
the land and cutting the timber. To entitle the husband to 
courtesy, he must be a citizen and not an alien, for an alien 
husband was not at common law entitled to courtesy, any more 
than an alien wife was entitled to be endowed ; and the wife 
must have had such a seisin as will enable her issue to inherit ; 
and, lliert^fore, if she claims by descent or devise, and dies be- 
fore (miry, the inheritance will go, not to her heir, but to the 
heir of ihe person last seised, and the husband will not have 
liis courtt^sy. (b) ^ 

The rule has been carried still further in this country ; and 
ill one state, where the title by courtesy is in other respects as 
in England, it is decided that it was sufficient 4br the claim of 
court(‘sy tliat the wife had title to the land, though she was not 
actually seised, nor deemed to be so. (c) The law of courtesy 
in Connecticut is made to symmetrize with other parts of their 


(a) Jsirkson v. Sollick, 8 Johns. Rop. 262.* Clay u. White, 1 Munf. 162. Green 
V. Jiiu-r, 8 Oiinch’s Ivep. 24<h Djvis i\ Mason, I Peterses U. S. Rep. 503. Smoot 
V. 1 Stewurt’s AUi. Uej). 500. MX^orry v. Kinp, 3 Humph. Tenii. Rep. 267. 

{b) .laokson v. Johnson, 5 Cowen’s Ucp. 74. Adair v. Lott, 3 Hill, 182. 

(f ) ihish r. Bmdley, 4 Day’s Rep. 298. Kline t\ Beebe, 6 Conn. Rep. 494^ The 
severity of the ancient law on the right to courtesy is inueli relaxed in England, as 
well as ill tliis country, and a constructive seisin of the wife is sufficient to sustain the 
liiLshand’s right to his courtesy, wlicre it is not rebutted by an actual disseisin. See 
De Gn y v. Richardson, and Sterling v. Penlington, sup., and Ellsworth v. Cook, 8 
Paige’s Rep, 643. 


i Day r. Cochran, si/pra. Pierce r. Wanett, 10 Ired. L. 446. But see Poor v. Horton, 
15 Barb. S. C. 485. N,,fly r. P.utlcr, 10 U. Mon. 48. 

^ W <']sh r. ChunUler, 13 B. Mon. 420. But it is otherwise in Mississippi. Kabb v. Gridin, 
26 Miss. 57i»; and, in Ohio, no entry is necessary, althouf^li the lands are adversely held. 
Borland r. Marshall, 2 Oliio 8t. R. 308. Merritt v. Horne, 6 Ohio, (N. S.) 307. See also 
AVass r. Pmcknam, 38 Me. 856; Reaume v. Chambers, 22 Mo. 86; Harvey r. AVickham, 
.23 Mo. 112; Stephens t\ Hume, 25 Ibid. 349. 
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system ; and in that state, ownership without seisin is sullunent 
to govern the descent or devise of real estate, (a) * 

At common law, the husband could not be tenant by ilu! 
courtesy of a use; (6) but it is now settled in equity, ihat he 
may be a tenant by the courtesy of an equity of redciiiptiuii, 
and of lands of which the wife had only a seisin in equity as a 
cestui que trust, (c) ^ So, if money be agreed to be laid 
out * in the purchase of land, the money is considered as * ol 
land in the view oi a court of equity j^and the husband 
will be allowed his courtesy, (d) Though the husband be en- 
titled to his courtesy in a trust estate, it has been a question- 
able point, whether it must not be such a trust estate as will 
give him an equitable seisin. The wife must have liad a seisin 
of the freehold and inheritance, simul et semel^ either at law or 
in equity, during the coverture, (e) In Roberts v. Dixtrclf^ (/) 
Lord Hardwicke held, that the husband might havt! Ins ttour- 
tesy ill an estate deyised to the wife for her separate use ; but 
afterwards he declared, that a seisin in law or in iMpiity, was 
essential to a tenancy by courtesy.*-^ The opinions, of Lord 
Hardwicke, in Ilearle v. Greenbanky and Roberts v. DLcwelf, are 
conflicting aixl cannot be reconciled ; and it would seem to 
have followed, that if the equitable freehold was out in trustees 
for the separate use of the wife, and kept distinct during the 
coverture from her equitable remainder in fee, that she wanted 
that seisin of the entire equitable estate requisite to a tenancy 


{(t) 4 Day’s Rep. nb, sup. 

(b) Oilbcrt on Uses, 25, 239. 

(c) Watts V. Ball, 1 1*. Wins. 108. In Virginia, by statute, 1 Iv. C. (isi9,j ilio Ims- 
band has his courtesy in a trust estate. So it is in Maine, and detnurd to bo so 
throughout the country. 1 Sumner, 128. 

(d) Swejtapple v. Bindon. Watts v. Ball, 1 P. Wins. 108. Cliaplin v. Cliiiplin, 
3 Ibid. 229. Casborne v. Scarfe, I Atk. 603, Cunningham v. Moody, 1 Yes. 174. 
Dodson V. Hay, 3 Bro. 405. 

(e) Ilearle t\ Grccnbank, 1 Ves. 298. 3 Atk. 716, S. C. 

(/) 1 Atk. 607, 


1 Alexander V. Warrance, 17 Mo.. 228. And so in other cases when by nccMent, mis- 
or otherwise, the wife has only an equitable title. Rawlings v. AiIjiuik, 7 Aid. 2G; 
ri«‘i .•(> r. Hakes, 23 Penn. St. B. 231. 

- x\iid see Sentill v. Robeson, 2 Jones Kq. (N. C.) 610. 
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by the courtesy. But it is now settled otherwise, and the hus- 
band is tenant by the courtesy if the wife has an equitable 
estate of inheritance, notwithstanding the rents and profits are 
to he paid to her separate use during the coverture.^ The 
rec<3ipt of the rents and profits are a sufficient seisin in the 
wife, (a) And if lands be devised to the. wife, or conveyed to 
trustees for her separate and exclusive use, and with a clear 
and distinct expression that the husband \^as not to have any 
life estate or other interest, but tlie same was to be for the wife 
and her heirs ; in that case, the Court of Chancery will 
"32 consider the husband a trustee *for the wife and her 
heirs, and bar him of his courtesy. (6) ^ But the husband 
of a mortgagee in fee is not entitled to his courtesy, though the 
estate becomes absolute at Jaw, unless there has been a fore- 
closure, or unless the mortgage has subsisted so long a time 
as to creak? a bar to the redemption. (6‘) The ruli? has now 
become coinmoii learning, and it is well understood that the 
rights existing in, or flowing from the mortgagee, are subject 
to the claims of the equity of redemption, so long as the same 
remains in force. 

C/ourtesy apjdies to qualified as well as to absolute estates in 
fee, bat llu* distinctions on this point are quite abstruse and 
subtle.'* It was declared in Paine’s case, (d) to be the common 
law, that if lands had been given to a woman, and the heirs of 
iier body, and she married and had issue which died, and then 
the wife died without issue, whereby the estate of the wife was 
d(? ter mined, and the inheritance of the land reverted to the 


(i/) ritt r. Jackson, 2 Bro. 51. Morgan v, Morgan, 5 Madd. Rep. 408. If the 
wife's land l)c sold in jjartitioii after her death, the husband, as tenant by the courtesy, 
will be entitled to the use of the proceeds for life, uj)on giving security for repayment 
ai bis tleaili. Clepper if. Livergood, 5 Watts, 1 13. ^ 

(//) Rennet v. Ihivis, 2 F. Wins. 316. Cochran v. O’Hern, 4 Watts & Serg. 95. 

(r) This is so stated in Chaplin i;. Chaplin, as reported in 7 Viner, 156, pi. 23; and 
the sanu: thing is declared by Lord Hardwicke, in a case which Lord Loughborough 
cited from his note-book, in 2 Ves. jr. 433. 

(^/) 8 Co. 34. 

i Payne a. Payne, 11 B. Mon. 188. Powell v. Gossogi, Ifikibid. 179. 

See Stokes r. M’Kibbin, 18 Penn. St. R. 267. Bigler v. Cloud, 14 Ibid. 861. Waters 
V. Tazewell, 9 Md. 291. 

8 Courtesy applies also to conditioned fees. Wright t*. Herron, 6 Rich. Eq. 406. 
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donor, yet the husband would be entitled to hold the estate-tail 
for life as tenant by the courtesy, for that was im[)lie(l in the 
gift. So, where an estate was devised to a woman in ftu*, wiili 
a devise over, in case she died under the age of twenty-one, 
without issue, and She married, had issue which died, and then 
she died, under age, by which the devise over took eflect ; still, 
it was held, tlie husband was entitled to his courtesy, (n) But 
there are several cases in which courtesy, as well as dower, 
ceases upon the determination of the estate ; and this upon the 
maxim, that the derivative estate cannot continue longer than 
the primitive estate, cessante statu primitivo cessat dcrirativus. 
As a general rule, courtesy and dower can only be commensu- 
rate witli the estate of the grantee, and must cease witli the de- 
termination of that estate.^ They cease necessarily where 
*the seisin was wrongful, and there is an eviction unde r *33 
a title paramount. The distinction is principally betweini 
a condition and a limitation. If the wife’s seisin be determined 
by a condition in deed expressly annexed to the estate, and the 
donor or his heirs enter for breach of the condition, the courtesy 
is defeated, for the donor reassumelfe his prior and paramount 
title, and all intermediate rights and incumbrances are de- 
stroyed. On the other hand, a limitation merely shifts the 
estate from one person to another, and leaves the [)rior seisin 
undisturbed. The limitation over takes effect, and the estate 
next in expectancy vests without entry, and the courtesy is prti- 
served. If, however, instead of being a simple limitation, it b(^ 
a conditional limitation, it is said that, in that case, the courte sy 
would be defeated, for the conditional limitation cuts ollj or 
produces a cesser of the estate upon which it operat(‘s. d’lie 
cases of an estate-tail determining by failure of issue, and of a 
fee determining by executory devise or springing use, are ex- 
ceptions to the general rule, denying courtesy or dt)\ver after 
the determination of the principal estate, (b) 


{a) Buckworth v. Thirkell, 3 Bos. & Pall. 652, note. 

(6) Buckwoith V. Thirkell, 3 Bos. & Pull. 652, note. Butler’s note, 170, to Co. 
Litt. 241, a. Roper on Husband and Wife, c. 1, sec. 5. Preston on Abstraets of 


1 See Stanhouse v. Gaskcll, 17 E. L. & Eq. 140. 



84 OF BEAL PROPERTY. [PART VI. 

*34 * Though the wife’s dower be lost by her adultery, no 

such misconduct; on the part of the husband will work a 
forfeiture of his courtesy ; nor will any forfeiture of her estate 
by the wife defeat the courtesy, {a) The reason, says Lord 
Talbot, why the wife forfeits her dower, and the husband does 
not forfeit his courtesy in cases of misconduct, is because the 
statute of Westrn. 2, gave the forfeiture in one case and not in 
the other, [b) This is showing the authority, but not the recip- 
rocal justice or equity of the distinction. There is no parity of 
justice in the case, {c) So, the husband, as well as any other 
tenant for life, may forfeit his courtesy by a wrongful alienation, 
or by making a feolfment, or levying a fine importing a grant 
in fee, suffering a common recovery, joining the mise in a writ 
of right, or by any other act tending to the disherison of the 


Title, vol. iii. 084. Park on Dower, c. 8, p)). 172, ♦186. Mr. Butler, in s})oakin}; of 
limited fees, which by (lie ^^rnnt arc to continue only to a certain period, observes that 
courtesy and dower will continue after the expiration of the period to which the fee 
was to continue. But whore the foe was originally created by words importing an 
absolute fee, and by subsequent wor^ls was made determinable upon some ]uirtieular 
event, there the courtesy and dower cease, with tlic CvState to which the event is an- 
ncx(*d. Tb(‘ case of Buekworth v. Thirkcll, stands in the way of the doctrine of Mr. 
Butb'r, and. Lord Mansfield decided, th.at the case before him was one of a contingent, 
and not of a conditioind limitation. Lord Alvanlcy, in 3 Bos. & Pull. 654, cites the 
distinction of Mr, Butler as worthy of attention, and Mr. Roper has varied it ami dis- 
cn‘is(‘d it. Neitlier of them, as it would .seem, have traced the lines of the distinction 
with sMti'^factorv clearness and jirceision, or shown any sound principle on which it 
rests, d’lie subject is rej)letc with perplexed reliueracnts, and it is involved too deep 
in inysferv and tt^cbnieal subtleties to be suffieicutly intelligible for practical use. 
Ih r(' arises a proper case for the aid of the reformer. When any particular branch 
of the law lias departed widely from eh‘ar and simple rules, or, hy the use of artificial 
and redundant distinetioiis, has become uncertain and almost incomprehensible, tliere 
is no i llectual relief but from the potent hand of the lawgiver. 

{it) Jh’cstou on •Abstracts of Title, vol. iii. 385. Smoot v. Lecatt, 1 Stewart’s Ala. 
Reji. ,')()(). Muss. Revised Statutes, 1836. AVliether a divorce a vinculo m\\ destroy 
courtesy dcjxmds on circumstances, and there is some variety in the laws of tlm sev- 
eral states. If the cause of the divorce bo for ciiuses arising before marriage, the 
right to courtesy, as well as to other rights growing out of the marriage, is gone, but 
if h)r causes subsequent to marriage, the rule is not absolutely stable and uniform. 
See Hilliard’s Abr. e. 6, sec. 42. 

{h) Sidney v. Sidney, 3 P. Wms. 276. 

(c) In Indiana, the unequal rule is corrected, and the husband and wife are treated 
alike on this point, and if he leaves his wife and lives with an adulteress, he lo.ses his 
right of tenauey hy the courtesy. Revised Statutes of Indiana, 1838, p. 240. 
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reversioner or remainder-rnan. («) ^ In Now York, this rule of 
the common law existed until lately. The statute of Westm. 
2, cap. 24, giving a writ apl)licablc to such cases of forieilure, 
was reenacted in 1787. (b) The injury of the alienation to the 
heir was removed by the statute of 6 Edw. I. cap. 3, also re- 
enacted in 1787. (c) That statute declared, that alienation by 
the tenant by the courtesy, should not bar the issue of the 
mother, though the father’s deed bound his heirs to warranty. 
But every vestige of this law of forfeiture has recently and 
wisely been abrogated in New York, by a provision of 
the new statute code, which * declares that a conveyance *35 
by a tenant for life, or years, of a greater estate than he 
possessed, or could lawfully convey, shall not work a forfeiture 
of his estate, nor pass any greater estate or interest than the 
tenant can lawfully convey ; except that the conveyaiK^e shall 
operate by way of estoppel, and- conclude the grantor and his 
heirs claiming from him by descent, (d) ^ 

(3.) The next species of life estates created by the act of the 
law, is that of dotver? It exists where a man is seised of an 
estate of inheritance, and dies in the lifetime of his wife. In 
that case she is^it common law entitled to be endowed, for her 
natural life, of the third part of all the lands whereof her hus- 


i,ti) Co. Litt. 251, a, b, 302, b. 2 Inst. 309. 

(/)) Laws N. Y., sess. 10, c. 50, see*. 0. 

{(') Laws N. Y., BOSS. 10, c. 48, sec. 8. The same provision uf^ainst alicnarions by 
lljc tenant by the courtesy, was enacted in New Jersey, in 1798. Elmer’s 78 . 
When the estate by the courtesy is once vested in the Imsband, it bc(x>mes liable to his 
debts, and cannot be divested by his disclaimer. Watson ?>. Watson, 13 Conn. Ib j). 
83. The creditors have^a ri^ht to sell the same on execution at law. J.o.sslc of 
Canhy v. Porter, 12 Ohio Rep. 79. A voluntary settlement of that ctjurtesy uj)on the 
wife by the husband, is void as to his creditors. Van Duzer v. Van Diizcr, G Paige’s 
Rep. 3G6. Wickes v. Clarke, 8 lb. ICl. " 

(cl) N. Y. Revised Statutes, vol. i. 739, secs. 143, 145. The Mass. Revised Statutes 
of 1836, have made the same alteration in this law of forfeiture. The husband’s life 
estate in his wife’s land is liable to be taken, and appropriated and sold for his debts. 
Litchfield v. Cud worth, 15 Pick. 23. 

t But the reversionary interest of the wife will not be prejudiced by any neglect of the 
husband, nor by his disseisin. Foster v. Marshall, 2 Foster, 491. Thompson r. Creem, 
4 Ohio St. R. 216. ’ 

2 Flngg V. Bean, 6 Foster, 49. 

8 Dower has reference solely to real estate. Dow v. Dow, 36 Maine, 211. 
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band was seised, either in deed or in law, at any time during 
the coverture, and of which any issue that she might have had, 
might by possibility have been heir, (a) 

This humane provision of the common law was intended for 
the sure and competent sustenance of the widow, and the better 
nurture and education of her children. (6) We find the 
• 36 * law of dower, in the mode of endowing ad ostium ecclesim^ 
in common use in the time of Glanville, (c) but limited to 
I the third part of the freehold lands which the husband held at the 
time of the marriage. This limitation is likewise mentioned in 

(a) Litt. sec. 36. rerkins, sec. 301. N. Y. Keviseil Statutes, vol. i. 740, soc. 1. 
Park's Treatise on ihe Law of Dower, 5. Chase's Statutes of Oliio, vol. ii. 1314. 
1 Virj^diiiii R. C. Mass U. Statutes of 1836, part 2, tit. 1, c. 60, see. 1. Aikin’s 
Aliihama Di;r. 2(1 cd. j). 132. The New Jersey statute of 1799 and of 1847, which 
rciinacts all the essential doetrine.s of the Eiij;!i.sh law on the subject of dower, omits 
the conditiou in the text in respect to the wife’s i>sue. Elmor's Dig. 143. II. S. 
New Jersey, 1 847. So* docs the Virginia statute of 1792. Revised Code of Virginia, 
vol. i, 288, juid the Statute of New York, and the R. L. of Missouri, 183.5, p. 226, 
and of Arkansas. In Arkansas the right of dower is pstraniount to credilors and 
pureha.sers, and I he wife also takes her dower in one third of the slaves owruid by her 
iiusl)and at his death. Hill tj. Mitchell, 5 Arkansas R. 608. In Missouri, the widow 
is .also entitlefl to dower, in leasehold estates, for a term of twenty years or inore.^ 

(h) Braftoii, 92, a. Fh'.ta, lih. 5, c. 23, see. 2. Co. Litt. 30, h. In the customs 
of the uii('i('iit (lermiins recorded .by Tacitu.s, Dc Mor. Germ. c. 18, dofnn non uxor 
innrito^ siil iinni, nitirifus ojprt. In this custom wo probably have the origin of the. 
right of dower, wliicli was carried by the northern barbarians into their extensive 
coij')iicsis; and wlicii a j)crmanent interest w.as accpiircd in land, the dower of the 
u idow \vas extended and aj)j>licd to real estate, from principle and affection, and by 
lh(! inlliKMiec of the same generosity of .sentiment wliieh first applied it to chattels. 
Stuari's Vi<‘w of Society, 29, 30, 223-227. Olaus Magnus records the same custom 
among tlio Goths ; and Dr. Stewart shows it to Inave been incorporated into the laws 
of the Visigoths and Burgundians. Mr. Barrington observes, that the English would 
probably borrow such an in.stitution from the Goths and Swedes, rather than from 
any other of tlic northern nations. Observ. upon tlie Ancient Statutes, 9, 10. 
Among the Anglo-Saxons, the dower consisted of goods 5 and there were no foot- 
st<'])s of dower in lands until the Norman Conquest. 2 Blacks. Com. 129. >S/v.7- 

mnn. (ilnss. rare Donrhim^ deduces dos from the French domiire ; and Sir Martin 
AA^ ight says, that dower was probably brought into England by the Normans, as a 
branch <»f tlu'ir doctrine of fiefs or tenures. AV right on Tenures, 192. In the French 
law, t(' nancy by courtesy is called droit de viduitd. CEuvres de D'Aguesscau, tom. 
iv. 600. 

(r) (rlnn. lib. 6, c, 1. 


1 Li Maryland, a lease for ntnety-uino years, renewable forever, is but a chattel, and 
does not give dower, Spangler r. Staulcr, i Md. Ch. Dec. 86. 
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,Bractoii and Fleta ; (a) whereas, in Magna Charta, (&) the law 
of dower, in its modern sense and enlarged extent, as applying : 
to all lands of which the husband was seised dimng the cover- 
ture, was clearly defined and firmly ‘established. It has continued 
unchanged in th6 English law to the present times ; and, with 
some modifications, it has been everywhere adopted as part of 
the municipal jurisprudence of the United States.^ 

To the consummation of the title to dower, three things are ^ 
requisite, viz : marriage, seisin of the husband, and his death, (c) ^ 
Dower attaches upon all marriages noj absolutely void, and 
existing at the death of the husband; it belongs to a wife de 
facto^ whose marriage is voidable by decree, as well as to a wife 
de jure. It belongs to a marriage within the age of consent, 
though the husband dies within that age. (d) But a feme covert^ 
being an alien, was not, by the common law, entitled to b(i en-« 
dowed any more than to inherit, [e) This rule has been relaxed 
in some parts of the. country ; in New Jersey there is no dis- 
tinction, whether widows be aliens or not ; and in Maryland, an 
alien widow, who married in the United States, and resided 
here when her husband died, was admitted to dower. (/) In 


(a) Bracton, lib. 2, c. 39, sec. 2. Fleta, lib. 5, c. 24, sec. 7. 

(h) 0. 7. 

(c) Co. Litt. 31, a. 

{(1) Co. Litt. 33, a. 7 Co. 42. Kenne’s case, Doct. & Stu. Dial, 1, cli. 7, ]>. 25. 

(e) Co. Litt, 31, b. Kelly v. Harrison, 2 Johns. Cas. 29. By statute uf 7 h Viet, 
ch. 66, foreign women married to British .subjects, become thereby naturalized. 

(f) Buchanan v. Deslion, 1 Harr. &GilI, 280. By Muss. Knvi.scd Statutes of 1836, 

and in Now Jersey, by statute in 1799, an alien widow takes dower. In Kentucky, on 
the other hand, a widow, who was not a citizen of the United States at th(^ time of her 
husband's death, cannot be endowed of his lands in that state. Alshcrry Hawkins', 
9 Dana's Rep. 177. So also in AlabaniR, Cong. Church v, Morris, 8 Alabama R. N. 
S. 183. ' ^ 

1 It is hpw abolished in Indiana and California. Indiana Revised Statutes, 18.52, vol. 1. 
p. 260. In Noel v, Ewing, 9lnd. *37, it was held, that the Indiana statute leaves dower 
consummate untouched, and for dower inchoate substitutes a third in fee when consistent 
with the rights of third parties. In California, the wdfe has instead of dower a half inter- 
est ill the common property. Compiled laws of California, 1863, ch. 147, sec. 10. In Iowa, 
the wite has m fee-simple one third of the real estate of which her husband was seised 
during coverture. Code of Iowa, 1861, sec. 1894. But see O’Ferrall v. Sirnplot, 4 Iowp,. 
381. Fot provisions in Delaware and South Carolina, see Revised Code of Delaware, 
1852, ch. 86, sec. 1; Statute of South Carolina, 1861, p. 80. A material altciration in the 

VOL. IV. 4 
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*37 New York, the alien widow of a natural *born citizen, 
who was an inhabitant of the state at the passage of the 
act of 1802, enabling aliens to purchase and hold real estate^ is 
dowable. (a) The act of New York of the 30th April, 1845, {b) 
is more extensive, and gives dower to any woman who is an 
alien, and has heretofore married, or may thereafter marry a 
citizen of the United States. The general provision in the 
Revised Statutes declares, that the widows of aliens, entitled at 
the time of their deaths to hold real estate, may be endowed 
thereof, provided the widow was an inhabitant of the slate, at 
the time of the death of the husband, (c) ^ 

The law of marriage belongs to another branch of these 
disquisitions ; and I shall proceed to consider, (1.) Of what 
estate the wife can be endowed; (2.) How dower will be 
•defeated ; (3.) How dower may be barred ; (4.) The manner of 
assigning it. 

I. Of what estate the vnfe may be endowed. 

The husband must have had seisin of the land in severalty 
at some time during the marriage, to entitle the wife to dower. 
No title to dower attaches on a joint seisin.^ The mere possi- 


(n) l*ri(!st t). Cummings, 16 Wendell, 617. But this case seems to be contrary to 
the (heision in (\)nnolly v. Smith, 21 Wendell, 59. And m Labntut v. Schmidt, 1 
Speers’s S. C. K(j, licj). 421, it was left as a doubtful question, whether ii wife being 
an alien, would, by being naturalized, be entitled to dower in lands previously con- 
veyed l)y her husband.* 

(b) N. Y. K. S. 3d edit. p. 6. 

(r) Is^ew York Revised Statutfcs, vol. i. 740, sec. 2. 


law of dower has been made in New York by act of Mnivh 20, 1800, limiting dower to the 
veal estate of which the husband died seised^ wiMire he leaves no jninor child or children, 
and givii^g the income of all the real estate of which he died seised to the widow during 
the minority of the youngest child, where the husband dies intestate, leaving minor child 
or children. See aiite^ p. 29, note. 

t See also Compiled Laws of Connecticut, tit. 29, sec. 6; Revised Statutes of Maine, 
1857, p. 005; Revised Statutes of Illinois, 1856, p. 496. 

2 And no title to dower attaches to real estate purchased by the deceased husband and 
his partner, with the partnership funds, for partnership purposes, although it is conveyed 
to them in such a manner as to msike them tenants in common, until the implied trust to 
which siich property is sub ject for the payment of the partnership debts has been satisfied. 
Louhat V. Nourse, 5 Florida, 360. 

3 Now, by statute, an alien widow of a citizen has the same right in his estate n« if she 
w^ero natunilized. Laws of S. C. 1850, p. 586. 
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bility of the estate being defeated by survivorship prevents 
dower, (tt) The old rule went so far as to declare, that if one 
joint tenant aliens his share, his wife shall not be endowed, 
notwithstanding the possibility of the other joint tenant taking 
by survivorship is destroyed by the severance ; for the husband 
was never sole seised. (6) It is sufficient to give a title to 
dower, that the husbaiKl had a seisin in. law, without being ' 
actually seised and the reason given for the distinction on this 
point between dower and courtesy is, that it is not in the wife’s 
power to procure an actual seisin by the husband’s entry, 
whereas the husband has always the power of procuring seisin 
of the wife’s land, (r) If land descends to the husband as 
heir, and he dies before * entry, his wife will be entitled *38 
to her dower ; and tliis would be the case, even if a stran- 
ger should, in the intermediate time, by way of abatement, 
enter upon the land ; for the law contemplates a space of time 
between the death of the ancestor and the entry of the abator, 
during which time the husband had a seisin in law as heir, (d) 
But it is necessary that the husband should have been seised! 
either in fact or in law and where the husband had been in 
possession for years, using the land as his own, and convey- 
ing it in fee, the tenant deriving title under him is concluded 
from controverting the seisin of the husband, in the action of 


(а) Litt. sec, 45. Ma} burry v. Brien, 15 Peters's IT. S. Bep. 21. Butin Indiana, 
a joint tenant's estate is subject to dower. Revised Code, 1831, p. 290. .3 Blackf. 
lud. Rep. 13, note. So in Kentucky, Davis r. Logan, 9 Dana’s Rep. 186, because 
the Jus (icrn'stmdi is ubolislied, and there is no good reason why this should not be the 
consequence in every state, in which the doctrine of survivorship in joint teuaiicy is 
abolished. 

(б) P. N. B. ir»0, k. Co. Liu. 31, b. 

(c) Bro. Abr. tit. Dower, pi. 75. Litt. secs. 448, 681. Co. Litt. 31, a. 

(d) Perkins, secs. 371, 372. Co. Litt. 31, a. 


1 When the husband had an approved contract for Indian reserved lands, but di(;d before 
the patent was issued, his wife was allowed dower. Parks r. Brooks, 16 Ala. 529. It is 
otherwise with a preemption right under the Act of Congress, Mar. 3, 1863. Wells r. 
Moore, 16 Mo. 478. 

2 Secrest v. M’Keiina, 6 Rich. Eq. 72. Bowen v, Collins, 16 Geo. 100. But see Poor v. 
Horton, 16 Barb. S. C. 486 ; Thompson v. Thompson, 1 Jones Law, 430. 
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dower, (a)^ If, however, upon the determination of a particular 
freehold estate, the tenant holds over and continues his seisin, 
and the husband dies before entry, or if he dies before entry in 
a case of forfeiture for a condition broken, his wife is not dow- 
able, because he had no seisin either in fact or in law. The 
laches of the husband will prejudice the claim of dower when 
he has no seisin in law, but not otherwise ; and Perkins states 
general cases in illustration of the rule. (/;) So, if a lease for 
life Ijo made before marriage, by a person seised in fee, the wife 
of the lessor will be excluded fronr her dower, unless the life- 
estate terminates during coverture, because the husband, though 
entitled to reversion in fee, was not seised of the immediate 
freehold. If the lease was made subsequent to the time that 
the ti11(‘ to dower attached, the wife is dowable of the land, and 
defeats the lease by title paramount, (c) 

A transitory seisin for an instant, when the same act that 
gives the estate to the husband conveys it out of him, as in 
the case of a conusee of a fine, is not sufficient to give 
*39 the * wife dower, {d) The land must vest in the husband 
beneficially for his own use, and then if it be so vested, 
but for a moment, provided the husband be not^’the mere eon- 


((/) liiinmifi V. 1 Caiiics’s Hop. 185. Etnhreo v, Ellis, 2 Johns. Kcp. 119. 

In an act ion orcjcc^tim nl for dower, a purchaser, as well as the heir holding under the 
hushand, (U* deriving title from under him, is cstojjped from denying the hnshand’s 
title. Taylor's ease, citc(l in Sir William Jones's Kep. 317. Hiteheoek v. Harrington, 
h .Johns. Kep. 290. Collins v. Torry, 7 Ibid. 278. Hitchcock v. Carpenter, 9 Ibid. 
344. Uownc n. Potter, 17 Wendell, 164.*-* 

(h) Perkins, secs. 366, 867, 308, 3G9, 370. Bro. tit. Dower, j)!. 29. 

(r) Co. Litt. 32, a. D’Arcy v, Blake, 2 Sch, & Lcf. 387. Shoemaker v. Walker, 
2 Serg. & Tlawlc, 556. 

(d) Co. Litt. 31, b, and so declared in Nash v. Preston, Cro. Car. 190, and Siieyd 
V. Snoyd, 1 Atk. 442. 

1 Wedge V, Moore, 6 Cush. 8. Hale v, Mumi, 4 Cray, 132. Although the husband is an 
alien, Chapman i?. Schroeder, 10 Goo. 321. See May v. Tillman, 1 Mann. (Mich.) 262. 

‘-2 Rut the grantee is not estopped from showing that the husband was not seised of 
such an estate as to entitle the wife to dower; and Rrown v. Potter, iupra^ so far as 
inconsistent with tliis rule, is no longer law in New York. Sparrow v. Kingman, X 
Coinst. H. 242. Finn r. Sleight, 8 Barb. li. 401. Edmonson v. VVelsh, 27 Ala. 678. 

Where two grantors conveyed land with a joint covenant of seisin, and the widow 
of one of them clainie<l dower in a moiety of the laud, the grantee is estopped from 
showing that the husband of tlio jdaintitf was seised of less than a moiety. Stimpsou 
r. Thonuiston Rank, 28 Maine ii. 201*. Rut see Gaunt Wainman, 8 Bing. N. C. 69. 
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duit for passing it, the right of dower attaches, (a ) ' Nor is the 
seisin sufficient when the husbaiid takes a conveyance in fee, 
and at the same time mortgages the land back to the grantor, 
or to a third person, to secure the purchase-money in whole or 
in part^ Dower cannot be claimed as against rights under 
that mortgage. The husband is not deemed sufficiently or 
beneficially, seised by such an instantaneous passage of the fee 
in and out of him, to entitle his wife to dower as against the 
mortgagee, and this conclusion is agreeable to the manifest 
justice of the case, (b) The widow, in this case, on foreclosure 
of the mortgage and sale of the mortgaged premises, will be 
entitled to her claim to the extent of her dower in the surplus 
proceeds after satisfying the mortgage;'^ and if the heir redeems, 
or she brings her writ of dower, she is let in for her dower, on 
contributing her proportion of the mortgage debt, (c) Tlie hus- 
band must be seised of a freehold in possession, and of an estate 
of immediate inheritance in remainder or reversion, to create a 
title to dower. The freehold and the inheritance must be con- 

{a) Stan wood v. Duiniin<r, 14 Maine Kep. 299. 

(6) Hollnuok r. iiiiincy, 4 Mass. Kep. 5C6. Clark v.Munroo, 14 Ibid. 351. Bogie 
V. Rutledge, 1 Bay, 312. Stow r. Tifi't, 15 Johns. Rep. 458. McCauley v. Grimes, 2 
Gill & .Johns. 31*8. Gilliam v. Moore, 4 Leigh, 30. Mayburry v. Brien, 15 T’eters’s 
U. S. Rep. 21. Kittle v. Van Dyck, 1 Sandford’s Ch. Rep. 70. 

(e) Tal)elo v. Tabcle, 1 Johns. Ch. Rep. 45. Swaine v. Perinc, 5 Ibid. 482. Gib- 
son V. Crehore, 5 Pick. Rep. 140. Russell r. Austin, 1 Paige, 192. Bell v. Mayor 
ol New York, 10 Paige, 49. The New Y^ork Revised Statutes, vol. i. 740, sees. 5 and 
0, have incorporated in a statute provision these well-settled principles in jndieial 
jurisprudence. 


1 All executory contract Ibr the purchase of land, even with possession delivered, docs 
not constitute at eoninion law, such a seisin as will entitle the wife to dower. Britts v. 
Ritch(‘y, 29 Penn, State Jt. 71. And where A., having an equitable title only to land, sold 
the same to U., tunl ])ut B. in possession of the premises, and afterwards received a con- 
veyance of the legal estate for the purpo.so of convoying the same to B., it was held that 
the seisin ol A. was not such a benedciHl seisin as would entitle his widow to dower. 
Gully V. Kay, lb B. Won. (Ky.) 107. 

^ GarAmon v, I rceman, 31 Maine, 243. Eslava v. Lepretre, 21 Ala. 604. But the law is 
otherwise in Kentucky. McClure v, UaiTis, 12 B. Mnn. 261. See also Blair v, Thompson, 
11 Gratt. 441. * ’ 

« Nottingham v. Calvert, 1 Carter, (Ind.) 627. 

4 Adams o. HiU, 9 Foster, 202. The cases of Jackson r. De Witt, 6 Cowen, 816, and 
Cunningham v. Knight, 1 Barb. S. C. 809, so far as they deny the widow’s right to redeem 
fromeuch a mortgage, eitlier outstanding or foroeluse<l without her being made a party to 
the suit, are overruled in Mills v. Van Vooriiih, 23 Barb, S. C., 126. 

4 * 
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solidated, and be in tlio husband simul et semel^ during the 
marriage, to render the wife dbwable.^ A vested estate, not 
being a chattel interest, but a freehold in a third person, must 
not intervene between the .freehold and the inheritance of the 
husband ; and, therefore, if lands be limited to A. for life, remain* 
der to B. for life, reinuinder to A. in fee, the wife of A. is not 
entitled to dower, unless the estate of B. determines during the 
coverture.^ If tiie intervening estate be only a term for years, 
the wife would be dowable ; (a) but the intervening freehold of 
B. preserves the freehold and .the inheritance of A. distinct, 
*40 and protects them from * merger and consolidation, and 
consequently prevents the attachment of dower, (h) 


(ft) Tiiitos ?’. Unros, 1 Lord Rayin. 320. Co. Litt. 296, 32, a. Weir v. Humphries, 
4 Rep. Kq. 273. 

(h) Perkins, 333, 33.'), .338. Bro. tit. Dower, pi. 0. Finch’s Law, 12.5. Bate.s’s ease, 
I Salk. 254. 1 Lord Rayin. 32G, S. C. Eklred^’C v. Forrestal, 7 Mass. Re]). 25.3. 

Dunham v. Oshorn, 1 Paij^e, 634. Fisk w. Kastman, 5 N. IL Rep. 240. Moore r. ICsty, 
Ibid. 479. Mr. Park, in his ooiiious and thorough Treatise on the Law of Dower, 
61-73, discusses at lar^e tlie e.nji)arrassinj' question, whether the interposition of a 
contingent estate of freehold, between a limitation to the husbaiKi for life, and a sub* 
setpient retnaindcr to liis heirs, will prevent dower. The prevailiiij^ lanj^iiat^c with the 
best property lawyers is, that a remainder to the heirs so eireumstaneed, is executed 
iu possessToii in the tenant for life sub mudo, and that the estates arc e.onsolidati'd by a 
kind of tera[)orary merger, until the happeiiin^ij of the eontiiij^eney ; and wln ii it does 
happen, tliey divide and i*esume the character of several estates, so as to, let in the 
estate originally limited upon that eontingeriey. Tlic anomalous notion of a remainder 
exeeati'd fiult modo, involves insuperal)lo diftieuUics ; and it is not easy to i)creeive how 
dower can attach to an estate executed in the husband only sub modo; for dower at 
common law does not attach upon a mere possibility. If the wife has a title of dower 
upon sueJi an estate, and the intervening contingent remainder comes in esse after her 
title is consummated by the Iiusl>an(rs death, as by tlie birili of a posthumous child, 
will the remainder take ctlect, subject to the title of dower, or will it defeat and over- 
reach that title 'f The better opinion, according to Mr. Park, is, that the husband 
would be considered as seised of several estates, ab initio, and the dower must conse- 
quently be defeated. CorduPs case, Cro. Eliz. 316. Boothby v. Vernon, 9 Mod. Rep. 
147, and Hooker v. Hopker, 2 Barn, K. B. 200, 232, are severely criticized in reference 
to this quc.stion. Mr. Fcariie also speaks of estates executed sub modo, that is, to some 
purposes, though not to all, as if an estate bo granted to A. and B. for their ives; and 
afuw tlieir deaih.4 to the ludrs of B,, the estates in remainder and in possession are not 
so executed in j)osses.sion as to sever the jointure, or entitle the wife of B. to dower. 


1 Roardslee v. Heardslee, liju-b. S. C. Rep. 324, S32» 

*-2 Green v. Putnam, 1 Ibirb. S. 0. .000. Northeut v, Whipp, 12 B. Mon. 65, 
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Dower attaches to all real hereditaments, such as rents,; 
commons in gross or appendant, and piscary, provided the 
husband was seised of an estate of inheritance in the 
• same, (a) ^ But in these cases the wife is dowable only *41 
by reason of her right to be endowed of the estate to which 
they are appendant. So, dower is due of iron or other mines 
wrought during the coverture, but not of mines unopened at the 
death of the husband ; and if the land assigned for dower con- 
tains an open mine, the tenant in dower may work it for her 
own benefit ; but it would be waste in her to open and work a 
mine, (ft) The claim of dower attaching upon all lands whi'icof 
the husband was seised at any time during the coverture, is a 
seven) dormant incumbrance upon the use and circulation of 
real property In point of fact, it is of little or no use, unless 
the husband dies seised ; for it is, in practice, almost univt‘rsally 
extinguished, by the act of the wife in concurrence with the 
husband, upon sales and mortgages of real estate.^ The exist- 
ence of the title only serves to increase the expense, and multi- 
ply the forms of alienation ; and, consequently, in several of 
these United States, the title to dower has been reduced down 
to the lauds whereof the husband died seised. This is the case 
in the states of Vermont, Connecticut, Tennessee, North 
Carolina, and Georgia, (c)^ In * Maine, New Hampshire, *42 


1 here is no merger of llie estate for life 5 ami a joint seisin of the freehold is a har to 
dower. And yet these estates are so blended, or executed in the j)ossession, ns to 
make the inheritance not gran table distinct from the freehold. Fearne on Remainders, 
5th cd. 35, 36. To enter further into this abstruse learning, would be of very little 
use, as such recondite ])oints rarely occur. 

(a) Perkins, secs. 342, 345, 347. Co. Litt. 32, a. Park on Dower, 112, 4. 

' (If) Stoughton n.Lcigli, I Taunt. Rep. 402. Coates v. Cheever, 1 Cowen’s Rep. 460. 
(e) Grithth s Register. Swift’s Dig. vol. i. 85. Stewart v. Stewart, 5 Coiln. Rep. 


1 But not to such a right as that of using for hydraulic purposes a portion of the watcjrs 
of a canal, granted by the canal commissioners. Kingman v. Sparrow', 12 Barb. S. C. 201. 

not to shares of stock in a land company which the husband had disposed of during 
his lifetime. McDougal v. Hepburn, 6 Florida, 668. 

® I arks v» Brooks, 16 Ala. 629. Thrasher v. Pinckard, 23 Ala. 616. 

« Relinquishment of dower is a good consideration for the payment of a part of the 
purchase-money to the wife’s separate estate, Caldwell v. Bower, 17 Mo. 664. 

4 And so in Texas, Hartley’s Digest, art, 863; and hi New Hampshire, Compiled Stat- 
utes, 1853, ch. 176, sec. 3. ’ 
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and Massachusetts, the widow is not dowable of land in a 
\Vild state, unconnected with any cultivated farm, on the prin- 
ciple that the land would be wholly useless to her if she did not 
improve it ; and, if she did, she would expose herself to disputes 
with the heir, and to forfeiture of the esMe for waste, (n) If 
such land should be sold by the husband during coverture, and 
subdued and cultivated by the purchaser before the husband’s 
death, yet the widow has no right of dower in it, on the princi- 
ple that the husband was never seised of any estate in the land 
of which the widow could be endowed. (6) In Pennsylvania, 
the title to dower does not apply to lands of the husband sold 
on judicial process before or after the husband’s death, nor to 
lands sold under a luortgage executed by the husband alone 


317. StatutcH of Connecticut, 1838, p. 188. Winstead v. AVinstoad, 1 Ilayw. 243. 
Statutes of Vermont, 1799. Statutes of Georgia, December 23d, 1828. 1 N. C. 
Revised Statutes, 1837,p. 612. Statute of Tennessee, 1784, eh. 22. Combs y. Young, 
4 Yerger’.s Toun. Ueji. 218. Tins last ca.se gives to the widow’s claim of dower a 
preference over the creditors of the husband ; and Cli. J. Catron condt'inns severely 
the Act of 1784, for destroying the stability of the common-law riglit of dower, and 
leaving the wife’s support, as widow, entirely at the mercy of the Imshund. The 
Tennessee statute leaves the wife to be endowed of the lands ^diereof her husband 
died .seisejl, provided he died intestate, or did not make a provision for l)er l)y will 
satisfactory to her, and which dissent must be declared within six months ufUT probate 
of the will. The court, in Reid v. Campbell, Meigses Tenn. Rep, 388, were of opinion, 
that the widow’s })rovision was improved by the Act of 1784, because it gave lier also 
an indefeasible right to a part of the personalty. In Coiineetieut, Vermont, and 
prohal>ly in other states, the husband cannot by will deprive his wife* of her dower; 
for the e.state in dower is cast upon the wife before the devise attaches. If the hus- 
band, sliortly before his death, conveys all his estate to his children, without any 
valuable consideration, and securing the possession to himself while he lives, with the 
intent to defeat the claims of the wife, the conveyance will be set aside as fraudulent 
against the wife’s claim for dower and for her distributive share of his personal estate. 
Thayer v. ’J'hayer, 14 Vermont Rep. 107. In Scotland, the widow’s dower, (called 
ter’ce,) extends only to the lands of which the husband died seised. The husband may 
alienate or incumber the land during the marriage, and thereby defeat the dower ; and 
though, as against creditors, she is entitled only to the use .for life of one third of the 
estate, yet, as against the heir, she will, under circumstances, be entitled to claim an 
additional aliment. 1 Bell’s Com. 67, 59, 60. So now, in England, the husband may 
bar his wife’s dower by alienation or devise, by statute of 3 and 4 Wm. IV., a« see 
post, page 44. 

(«) Conner v. Shepherd, 15 Mass. Hep. 164. Johnson w. Perley, 2 N. H. Rejp. 56. 
Griffith’s Register, tit. Maine. White «. Willis, 7 Pick. Rep. 143, Mass. Revised 
Statutes of 1836, part 2, tit. 1, ch. 60, see. 12. 

(6) Webb V, Townsend, 1 Pick. Rep. 21. 
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during coverture, {a) ^ In Tennessee, the restriction upon the 
widow’s dower is substantially the same ; (b) and in Missouri, 
it would seem to be subject generally to the husband’s debts ; 
whereas, in North Carolina and Indiaftia, the widow’s dower 
is declared by statute to be. paramount to the claims of cred- 
itors. (c) 

. At common law, the wife of a truvstee, who had the legal 
estate in fee, and the wife of a mortgagee, after condition 
broken, had a valid title at law to dower ; for courts of law 
looked only to the legal estate, (d) To avoid this result, it was 
the ancient practice in mortgages to join another person with 
the mortgagee in the conveyance, so as by that joint seisin to 
avoid the attachment of the legal title of dower, (c) But 
a court of equity considered the equity of redemption *43 
a right inherent in the land, which barred all persons, and 
it would always restrain the widow from prosecuting her dower, 
if the mortgage had been redeemed, or the trustee had conveyed 
the land according to the direction of the cestui que trust; and 
it lias been long held, and is now definitely settled, that the 


{a) Rood V. Morrison, 12 Serg^. & llawle, 18. Sliippcn, President, in Graff «. Smith, 
1 Dollas, 484. Scott v, Crosdalo, 2 Dallas, 127. 

ih) According^ to the old statute of 1715, cited as part of the Tennessee statute 
code, in 1836, the mortgage of the husband did not bar the widow’s dower, unless she 
united in the mortgage ; but I should ipfer, from the statute of 1784, that she was 
barred as against the mortgagee ; for she, by that statute, takes her dower only in the 
lands whereof her husband ** died seised or possessed,” and she is only saved from 
the fraudulent conveyances of her husband, made to defeat her dower. Statute Laws 
of Tennessee, Caruthers & Nicholson, 1836, pp. 262, 497. London v. London, 1 
Humphrey’s Tenn. Hep. 1, S. 1*. 

(c) Griffith’s Register, h. t. Frost v. Etheridge, 1 Dov. 30. Norwood v. Marrow, 
4 Dev. & Battle, 442. In Indiana, the widow takes two thirds of the personal estate, 
and one third of the real estate, in fee, subject to debts, or her usual dower, at her 
option, and her dower stands on the ground of the common law. Revised Statutes 
of Indiana, 1838, pp. 237, 239. 

{<!) Bro. tit. Dower, pi. 2. Perkins, sec. 392. 

{e) Cro. Car. 191, 


1 Sale under an assignment either voluntary or compulsory for the benefit of creditors, 
will not bar the title to dower. Helfrich v. Obermyer, 16 Penn. St. R. 113. Kberle v. 
Fisher, 13 Ibid. 526. 

a And see also Steuart v. Beard, 4 Md. Ch. Dec. 319. Lloyd D. Conover, 1 Dutchor, 47. 
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wif(' of a trustee is not entitled to dower in the trust estate, any 
further than the husband had a beneficial interest therein ; ^ and 
if she attempts it at law, equity will restrain her, and punish 
her with costs, [a) Nor is the wife of a cestui que trust dowable 
in an estate to which her husband had only an equitable and 
not a legal title during coverture. It has, however, been thought 
reasonable, and consistent with principle, that a court of equity 
should apply the rules and incidents of legal estates to trust 
property, and give the wife her dower in her husband’s equitable 
estatc.2 at common law, the wife was not dowable*of a* 

use, and trusts are now wliat uses were at cotnmon law; and it 
is well settled in the linglish cases, that the wife of a cestui que 
trust is not dowable in equity out of a trust estate, though the 
husband is entitled to his courtesy in such an estate, (b) A 
widow is consequently not dowable in her husband’s equity of 
redemption;^ and this anomalous distinction is still preserved 
in the English law, from the necessity of giving security to title 
by permanent rules. This policy outweiglis the consideration 
that would naturally be due to consistency of principle. Sir 
Joseph Jekyll, in Banks v. Sutton^ (c) held that the widow might 
be endowed of an equity of redemption, though the mortgage in 
fee was executed before the marriage, upon her ptiying the third 
of the mortgage money, or keeping down a third of the in- 
terest. (d) But the reasoning of that learned judge did not 


(a) Lord Hardwickc, in Hinton v. Hinton, 2 Vescy, 631. Noel v. Jevon, 2 Free- 
man, 43. 

[h] D’Aroy Blake, 2 Sch. &, Lcf. 337. Ray v. Piing, 5 B. & Aid. 561. Hamlin 
V. Hamlin, 19 Maine Rep. 141. 

(c) 2 P. Wrns. 700. 

{d) The rule in chancery had been vacillating previous to that decision, though the 
weight of authority and the language of the courts wci'c decidedly against the right 
to dower. Colt r. Colt, 1 Reports in Chancery, 254. Radnor v. Rotheram, Free, in 


t Thus whcti the land was conveyed by an absolute deed and the trust declared in a 
bond, the trustee’s widow had no dower. Gomez v. Tradesmen’s Bank, 4 Sandf. S. 0. 102. 
2 See Peay v. Peay, 2 Rich. Eq. R. 409. 

« In New dcM’sey, when the mortgagee, after forfeiture, acquires the equity of redemp- 
tion, he holds the estate under the mortgage, and is not subject to dower. Thompson v. 
Boyd, 1 Zabriskie’s N. J. R. G7. 
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prevail to establish his doctrine, and the distinction which * 44 
he suggested between the case of a trust created by the 
husband himself, and a trust estate which descended upon, or 
was limited to him, has been condemned by his successors as 
loose and unsound, (a) The same rule, prevails as to an equity 
of redemption in an estate mortgaged in fee by the husband 
before marriage, and not redeemed at his death, (b) 

In the United States, the equity of the wife’s claim has met 
with a more gracious reception ; and in Massachusetts, Con- 
necticut, New York, New Jersey, Pennsylvania, Maryland, 
Virginia, North Carolina, Tennessee, Alabama, Mississippi, 
Indiana, and probably in most or all of the other states, the 
wde is held dowable of an equity of redemption existing at the 
death of her husband, (r) ^ Though the wife joins with her 


CIi. 65. Bottomlcy v. Fairfax, Ibid. 336. Ambrose v. Ambrose, 1 V. Wins. 321, 
were all opposed to Fletcher v, Tlobinsou, cited in Free, in Cli. 2.50, and 2 F. Wms. 
710. 

(а) Chaplin v. Chaplin, 3 P. Wms. 229. Godwin v. Winsmore, 2 Atk. 525. Sir 
Thomas Clarke, in Burgess v. Wheate, I Blacks. Rep. 138. Dixon v. Saville, 1 Bro. 
326. D’Arey v, Blake, 2 Sch. & Lef. 387. 

(б) In Maryland, ^and in the Maryland part of the District of Columbia, the rule 
of the common law prevails, and a widow is not dowable in her husband’s equity of 
redemption. Stclle v. Carroll, 12 Peters, 201. But in England, by the statute of 3 
and 4 Win. IV. c. 105, doiVer now attaches upon equitable estates of inheritance in 
possession, other than estates in joint tenancy, and upon lands in which the husband, 
though he had no seisin, was entitled to a right of entry at his death. On the other 
hand, the wife is not entitled to dower in lands sold by the husband in his lifetime, or 
devised by will, or declared by will to be exempt from her dower ; and all partial 
estates and interests created by the husband by any disposition or will, and all debts 
and inrumhranees to which his lands are liable, are declared to be effectual against 
the claim of dower. devise of any estate in the land to the widow, liars her dower, 
unless a contrary intention be declared j but not a bequest of personal estate, unless 
an intention to that effect be declared. These provisions leave the wife’s dower com- 
pletely in the husband’s power, and break in upon the common-law right of dower as 
extensively as any of the alterations in the laws of the American states. 

(c) Bird V. Gardner, 10 Mass. Rep. 364. Snow v, Stevens, 15 Ibid. 278. 3 Pick. 
Rep. 481. Walker v, Griswold, 6 Ibid. 416. Fish v. Fish, 1 Conn. Rep. 
Hitchcock V, Harrington, 6 Johns. Rep. 290. Collins v. Torry, 7 Ibid. 278. Coles 
i;. Coles, 15 Ibid, 319. Titus v. Neilson, 5 Johns. Cb. Rep. 452. New York Revised 
Statutes, vol. i. 740, sec. 4. Montgomery v. Bruere, 2 Southard, 86.5. Reed v. 
Morrison. 12 Serg. & Rawle, 18. Heth v. Cocke, 1 Randolph, 344. 1 Virginia 
Revised Code, 18l9. Mass. Revised Statutes of 1836. Revised Statutes of North 


1 See Manning v. Laboree,83 Maine, 343; Hinchman t>. Stiles, 1 Stockt. 464. 
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husband in the mortgage, and though the husband should 
afterwards release the equity, the wife will be entitled, at his 
death, to her dower in the lands, subject to the mortgage ; ^ 
and if they are sold under the mortgage, then to her claim as 
for dower in the surplus proceeds, if any there should 
*45 be. (a) 2 If, * however, the mortgage was executed on a 
purchase before the marriage, and the husband releases 
the equity after the marriage, his wife’s right of dower is 
entirely gone; for it never attached, as the mortgage was exe- 
cuted immediately ou receiving the purchaser’s deed, (b) In 
the cases of Harrison v. Eldridge^ and Barker v. Parker^ (e) 
the wife’s interest in the equity of njdeinption, in a mortgage 
executed by her and her husband, was held not to be sold by a 
sale of her husband’s ecpiity, under an execution at law against 
him only ; and the purchaser at the sherifTs sale took the land 
subject to the widow’s dower. These cases present a strong 
instance of the security afforded to the wife’s dower in the 


Carolina, c. 121, 1828. Taylor r. M’Crackin, 2 Blaekf. Ind. Rep. 261. M'Mahan 
V. Kimball, 3 Ibid. 1. Rutherford v. Munce, Walker’s Miss. Rep. 371. By the 
Kew York Revised Statutes, vol. ii. 112, sees. 71,72; Ibid. 374, secs. 6.3, 64, the 
wife has her dower iu the inheritable interest of the husband in lands whereof be died 
seised of the equitable, but not of tlie legal title... The same in Illinois; Revised 
Laws of Illinois, edit. 1833, p. 027. The same in Kentucky; 6 Dana, 204; 1 B. 
Monroe, 91. And iu Tennessee ; Statute Laws of Tennessee, 1836, p. 265, and Act 
of 1823, ell. 37. 

(«) Tabele v. Talude, 1 Joints. Ch. Rep. 45. Swaine v. Ferine, 5 Ibid. 482. Titus 
i?. Ncilson, r> Ibid. 152. Peabody v. l*attcn, 2 Pick. Rep. 517. Gibson v. Crehoro, 5 
Ibid. 146. Katoii v. Simonds, 14 Ibid. 98. Keckley v. Kccklcy, 2 Hill’s S. C. Ch. 
licp. 252, 256. In Kew York, if the hinds of a testator or intestate be sold for the 
payment of debts, by order of the surrogate, and the widow will not accept of payment 
of a sum ill gross, in lieu of her dower upon the lands sold, the surrogate is directed 
to set apart one third of the purchase-money, to be invested by him in permanent 
securities, on annual interest, anil the interest to be paid to her during life. The same 
payment or investment is to be made, with the widow’s consent, in the pase of the 
sale of infants’ estates. New York Revised Statutes, vol. ii. 106, secs. 36, 37, 45. 
Ibid. 196, see. 181 . 

(/)) Jaekson v. Dewitt, 6 Oowen, 316. 

(c) 2 Ilalsted, 392. 17 Mass. Rep. 564. 


1 Although the rights of mortgagor and mortgagee have come to the same person. 
Simon ton r. Gray, 84 Maine, 50. 

2 Denton v. Nanny, 8 Barb. S. C. 618. Muntz r. Buchanan, l.Md. Ch. Dec. 202. 
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equitable estate of her husband.^ But if the mortgagee in such 
a case enters under a foreclosure, or after forfeiture of the estate, 
and by virtue of his rights as mortgagee, the wife’s dow(‘r mast 
yield to his superior title ; for, as against the title under the 
mortgage, the widow has no right of dower, and the equity of 
redemption is entirely subordinate to' that title/^ The wife’s 
dower in an equity of redemption only applies in case of 
redemption of the incumbrance by the husband or his repre- 
sentatives, and not when the equity of redemption is released 
to the mortgagee, or conveyed, (a) ^ 

Tlic reason of the American rule giving dower in equities of 
redem})tion is, that the mortgagor, so long as the mortgagee 
does not exert his right of entry or foreclosure, is regarded 
as b(Mng legally as well as equitably seised in respect to all 
the world but the mortgagee and his assigns.^ Even in the 
vi(W of the English courts of equity, the owner of the 
* equity of redemption is the owner of the land, and the "^46 
mortgage is regarded as personal assets, {b) The rule, in 
several, of the states, is carried to the extent of giving to the 
wife her dower in all trust estates. That is said to be the law 
of New Jersey,* Pennsylvania, Maryland, Virginia, Kentucky, 
Mississippi, Ohio, Illinois, and Alabama ; (c) ^ but the rule in 


(a) Popkin v. Bunisteacl, 8 Mass, Kep. 491. v. Gardner, 10 Ibid. 004. Hil- 

dreth V. Jones, MO Ibid. 52r>. Gibson v. Crehore, 0 Pick. 475, 480, 481. Jackson r. 
Dewitt, 6 Cowcii,316. Dyne w. Thayrc, 19 Wendell, 162. 

{/») Brown v. Gibbs, Prec, in Ch. 97.’ Cusbornc e. Scarfe, 1 Atk 605. 

(c) Shoemaker v. Walker, 2 Serg. & Kawlc, 554. Reed v. Morrison, 12 Ibid. 18. 
Statsites of Virf^inia, 1785 and 1792. Miller v. Beverly, 1 Hen. & Munf. 308. 
Claiborne v. Henderson, 3 Ibid. 322, Griffith's Reg. Anicriean Jurist, No. 4, 398. 
Lawson v. Morton, 6 Dana's Ken. Rep. 471. Elmer’s Dig. 147, note, where the 
New Jersey case of Dennis v. Kiornan, in Chancery, 1829, is cited. The Statutes 
of Ohio, 1824, gives dower not only in all lands whereof the husband was seised 
as an estate of inheritance during the coverture, but in all his right, title, or interest 


1 See also Woods v, Wallace, 10 Foster, 384*, Brown it. Lapham, 8 Cush. 651; Carter 
i;. Goodin, 3 Ohio St. R. 76. But see also Thompston v, Boyd, 2 N. J. '643. 

2 Ohew V. Farmers’ Bank, 9 Gill, 861. 

8 The husband’s assignee, having paid and discharged a mortgage for purchase-money 
in whicli the wife joined, cannot set it up to bar her dower. Runyan v. Stewart, 12 Barb. 
S. C. 367. 

* See Henry’s case, 4 Cush. 267. 

c Hutchinson’s Miss. Code, p. 622. Illinois Revised Statutes, 1866, p. 496. 

VOL. IV. 5 
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those states must be understood to be limited to the case of 
trusts in which the husband took a beneficial interest. It could 
not be applied to trust estates in which the husband was seised 
in fee of the dry technical title, by way of trust or power, for the 
sole interest of others. («) In all the other states, except those 
which have been mentioned, and except Louisiana, where the 
rights of married women are regulated by the civil law, and 
except. also, Georgia, where tenancy in dower is said to be 
abolished, the strict English rule on the subject of trust estates 
is presumed to prevail, (b) ^ 

Though the wife be dowable only of an equity of redemption, 
when the mortgage was given prior to her marriage, or when 
she joined with her husband in the mortgage, she is, after her 
husband’s death, if she claims her dower, bound to contribute 
ratably towards the redemption of the mortgage.'-^ If the heir 
redeems, she contributes by paying, during life, to the heir, one 
third of the interest on the amount of the mortgage debt paid 
by him, or else a gross sum, amounting to the value of such an 
annuity, (c) ^ In England, the widow entitled to dower in an 


at thfi time of his death, in lands and tenements held by bond, article, lease, or other 
evidence of claim. Chase’s Statutes of Ohio, vol. ii. 1314. If the husband purchases 
land, takes possession, makes improvements, and pays part of the purchase-money 
without deed, the widow is entitled to dower. JSmiley v. Wright, 2 Ohio liep. 513. 

In I^orili Carolina, on the other hand, it is sai<l to l^ave been more than once 
decided, that the widow was not entitled to d<»wer in licr husband’s equity. Hender- 
son, J., in 1 Devereux’s Eq. 196, 

(a) See Ilowton v. liowton, I Hen. & Munf. 92. In Alabama, the widow is 
entitled to dower in lands held for the u.se, or in trust for the benetit of her husband, 
provided she would be entitled if the estate was a legal one. Laws of Alabama, 247, 
see. 9. So, in Mississippi. U. C. of Mississippi, 1824. 

(/>) In the case of Robinson v. Codnuin, I Sumner, 129, Judge Story held, at the 
Circuit Court in Maine, that an estate held by the husband in trust, was not liable to 
the dower of his wife. See also Cooper v. Whitney, 3 Hill, 101, S. R. 

(c) Swaine v. Perine, 5 Johns. Ch. Rep. 482. Gibson v. Crehore, 5 Pick. Rep. 146. 
Bell V. Mayor of New York, 10 Paige, 49. House i>. House, Id. 159, vide in/ra, 75. 

1 In Georgia the wife has dower in lands of which the husband dies seised. Cobbs’s 
Digest, p. 171. A widow cannot be endowed of a trust estate in Arkansas, Lenox v. 
Notrebe, 1 Hemp. 251. 

2 Denton v. Nanny, 8 Barb. S. C. 618. Rossiter v. Cossit, 16 N. H. 88. 

8 If the administrator redeems with the assets for the widow’s benefit, she will be let in 
to her dower without contribution at his cost. Hastings w. Stevens, 9 Foster, 664. 
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equity of redemption in a mortgage for years, has also, upon the 
same principles applicable to that analogous case, the right 
to redeem, *by paying her proportion of the mortgage ""47 
debt, and to hold over until she is reimbursed, (a) 

As to the interest of a widow of a mortgagee^ the case, and 
the principles applying to it, are different. A mortgage before 
foreclosure is regarded by the courts in this country, for most 
purposes, as a chattel interest; (6) and it is doubted whether 
the wife of the mortgagee, who dies before foreclosure or entry 
on the part of her husband, though after the technical forfeiture 
of the mortgage at law by nonpayment at the day, be now, 
even at law, entitled to dower in the mortgaged estate. The 
better opinion I apprehend to be, that she would not be entitled 
as against the mortgagor. The New York Revised Statutes (c) 
have settled this question in New York, by declaring that a 
widow shall not be endowed of lands conveyed to her husband 
by way of mortgage, unless he acquired an absolute estate 
therein during the marriage, {d) 

* In what way dower will be defeated, *48 

Dower will be defeated upon the restoration of the sei- 
sin^ under the prior title in the case of defeasible estates, as in 
the case of reentry for a condition broken, which abolishes the 


(a) Palmes v. Danby, Proc. in Cli. 137. 

(h) Waters v. Stewart, ! Gaines’s Cases in Error, 47. Jackson v. Willard, 4 Johns. 
Rep. 41. Hyntington v. Smith, 4 Conn. Rep. 235. Eaton v. Wliiting, 3 Pick. Rep. 
484. 

(r) Vol. i, 741, sec. 7. 

(d) By t\iG ahsolnte estate, in the revised code, more was intended than the c.statc 
which is technically absolute at law on default of payment at the day. I presume the 
word absolute is hero to be taken in the strongest sense. In Runyon v. Mersereau, 
11 Johns. Rep. 534, it was held, that the freehold was in the mortgagor before fore- 
closure or entry. If the mortgagee enters without foreclosure, the freehold may then 
be shifted in contemplation of law ; but still the mortgagee has not an absolute estate, 
80 long as the equity of redemption hangs over that estate and qualifies it. Aceording 
to the English law, the wife of the mortgagee would be entitled to her dower, in such 
a case, from the lieir of the mortgagee, who died in poSsSession, though the estate in 
dower would be defeasible, like her husband’s estate, by redemption, on the part of 
the mortgagor. - The words of the new revised statutes were probably intended to 
stand for an estate with the equity of redemption finally foreclosed and absolutely 
barred. Upon that construction the restriction has been carried beyond the English 
rule, and, I apprehend, beyond the necessity or reason of the case. * 
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intermediate seisin, {a) ^ A recovery by actual title against the 
husband, also defeats the wife’s dower; but if he give up the 
land by dc'fault, and collusively, the statute of Westm. 2, c. 4, 
preserved the^ wife’s dower, unless the tenant could show alfirm- 
ativ(*ly a good seisipi out of the husband and in himself. This 
statute, according to Perkins, was an afFinnance of the common 
law. {h) Tlie principle is, that the wife shall have dower of 
lands of which her husband was of right seised of an estate 
of inheritance, and not otherwise. If, therefore, a disseisor die 
seised, and his wife be endowed, or bring her writ of dower, she 
will be defeated of her dower on recovery of the lands, or upon 
entry by the disseisee, (c) ^ And the sound principle of making 
the title to dower rest upon the husband’s right, is carried so far 
as to allow the wife to falsify even a recovery against her hus- 
band, upon trial, provided the recovery was upon some other 
point than the abstract question of right, [d) But under the 
complicated modifications of seisin, contemplated in the ancient 
law, and winch are collected and digested by Perkins, in his 
excellent repository of the black-letter learning of the Year 
Books, the seisin of the husband was sometimes defeated so 
as to bar dower, though the right remained in him ; and 
*49 .in other * cases the dower would be preserved, though 
the seisin was defeated, by reason of some prior distinct 
seisin which had attached in the husband, (e) ^ 


{a) Perkins, secs. 311, 312, 317. 

(h) Perkins, sec. 37G. It was, however, reenacted in totidem verbis, in New York, 
17S7. Laws of New York, seas. 10, c. 4, sec. 4, And it is in substance adopted and 
eiilar^^^ed by the New York Revised Statutes, vol. i. 742, sec. 16, which declare, that 
“ no ju<lij;Tncnt or decree confessed by or recovered aj^ainst the husband ; and no 
laches, default, covin, or crime of the husl)and, shall prejudice the right of his wife to 
Ijcr dowiT or joiniiirc, or preclude her from the recovery thereof, if otherwise entitled 
thereto.” S«*e also to S. P. Statute of Ohio, 1824. Chase’s Statutes, vol. ii. 1315. 

(c) Litt. sec. 303. Co. Litt. 240, b. Biirkshirc v. Vanlorc, Winch, 77. • 

{<1) Perkins, sec. 381. 

(c) Perkins, see.s. 379, 380. Park on Dower, 148. 


1 Northeut v. WUi])p, 12 B. Mon. 66. 

2 I'he result is the same if one holding advei*sely conveys to the rightful owner before 
the end of the ])eriod of limitation. Poor v. Horton, 16 Barb. S. C. 486. 

8 So dower will be defeated by a sale, of real estate after the marriage, under an execu- 
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If the husband be seised during coverture of an estate subject 
to dower, the title will not be defeated by the determination of 
the estate by its natural limitation ; for dower is an incident 
annexed to the limitation itself, so as to form an incidental part 
of the estate limited. It is a subsisting interest implied in the 
limitation of the estate. Thus, if the tenant in fee dies without 
heirs, by which means the land escheats ; or if the tenant in 
tail dies without heirs, whereby the inheritance reverts to the 
donor or if the grantee of a rent in fee dies without heirs; 
yet, in all these cases, the widow’s dower is preserved, (a) By 
tlie rules of the common law, dower will determine, or be 
defeated, with the determination of the estate, or avoidance of 
the title of the husband by entry as for a condition broken, or 
by reason of a defective title.^ So, dower will be defeated by 
the operation of collateral limitations^ as in the case of an estate 
to a man and his heirs so long as a tree shall stand ; or in the 
case of a grant of land or rent to A. and his heirs till the building 
of St. Paul’s church is finished, and the contingency happens, (b) 
Whether dower will be defeated by a conditional limitation^ cre- 
ated by way of shifting use or executory devise, is hitherto an 
unsettled and vexed question, largely discussed in the books, [c) 
The estate of the husband is, in a more emphatical degree, 
overreached and defeated * by the taking effect of the lim- * 50 
itation over, on these conditional limitations, than in the 
case of collateral limitations ; and the ablest writers on property 
law are evidently against the authority of the case of Buckworth 

(а) Bro. tit. Tenures, pi. 33, tit. Dower, pi. 86, Paine's case, 8 Co. 34. .lenk. 
Cent. I, case 6, p. 5. 

(б) Jenk. Cent, supra. Preston on Abstrac ts of Title, vol. iii. 373. Butler’s note, 
170, to Co. Lltt. 241, a. 

{c) The cases of Sammes v. Payne, I Leon, 167. Gouldsb. 81. Flavill v. Ven- 
tricc, Viner’s Abr. vol. ix. 217, F. pi. 1. Sumner v. Partridge, 2 Atk.47, and Buck- 
\yorth V. Thirkell, 3 Bos. & Pull. r>52, n., are ably reviewed by Mr. Park ; and the 
latter case, though decided by the K. B. in the time of Lord Mansfield, after two suc- 
cessive arguments, is strongly condemned, as being repugnant to settled distipetions 
on this abstruse branch of law. 


tion, upon a. judgment recovered against the husband before the marriage. Queen Anne’s 
County V. Pratt, 11 Md. 6. » 

1 Smith’s Appeal, 23 Penn. St. B. 9. 

3 Beards lee v. Beordsleo, 6 Barb. S. C. Rep. 824, 

6 * 
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V. TIdrkell, and against the right of the dowress when the fee 
of the husband is determined by executory devise or shifting 
use. (a) 

As a general principle, it may be observed, that the wife’s 
f dower is liable to be defeated by every subsisting claim or 
[ incumbrance in law or equity, existing before the inception of 
i the title, and which would have defeated the husband’s seisin.^ 
^ An a^eement by the husband to convey before dower attaches, 
will, if enforced in equity, extinguish the claim to dower.^ In 
equity, lands agreed to be turned into money, or money into 
lands, are considered as* that species of property into which they 
were agreed to be converted ; and the right of dower is regula- 
ted in equity by the nature of the property in the equity view 
of it. (b) 

III. ffow dower may be barred. 

^ Dower is a title inchoate, and not consummate till the death 
of the hiisbarid ; but it is an interest which attaches on the land 
as soon as there is the concurrence of marriage and seisin.® It 
maybe extinguished in various ways, though the husband alone, 
according to the common law, cannot defeat it by any act in 
the nature of alienation or charge, without the assent of his 
wife, given and proved according to law ; and this is now 

[a] Butler’s note, 170, to Co. Litt. 241, a. Sujrden on Powers, 333. Preston on 
Abstracts of Title, vol. iii. 372. Park on Dower, 168-186. 

{h) Greene v. Greene, 1 HammonePs Ohio Rep. 249. In that case the subject is 
ably discussed ; and the whole volume is evidence of a very correct and cnli^jhtened 
administration of justice, in equity us well as in law. Coster v. Clarke, 3 Edwards’s 
N. Y. Ch. Hep. 437. 

1 llrown r. Williams, 81 Maine, 403. Clough v. KlHott, 3 Foster, 182. McClure v. 
Harris, 12 B. Mon. 261. Strihling v, Ross, 16 111. 122. 

2 Rawlings r. Adams, 7 Md, 26. Firestone r. Firestone, 2 Ohio St. R. 415. Bowie r. 
Berry, 3 Md. Oh. Dec. 369. And so of fwjonveyance before marriage, although in fraud 
of creditors, .Whithed v. Mallony, 4 Cush. 138. But a conveyance by the husband, just 
before marriage, to his sons, without consideration, and kept secret until after the marriage, 
was held not to bar dower. Cranson v. Cranson, 4 Mich. 230. 

8 This inchoate right, being a mere contingency and not a part of the marriage contract, 
is wljoBy divested when land is taken by a municipal corporation, upon payment of the 
value to the owner, according to law. Moore v. Mayor of New York, 4 Scldeu, 110. 

' MelizsPs Appeal, 17 Penn. St. R. 449. Weaver iu Gregg, 6 Ohio St. R. 547. 
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the declared statute law of New York, (a) ^ * If the lins- * 0 ! 
band and wife levy a fine, or suffer a common recovery, 
the wife is barred of her dower, (b) This was until lately the 
only regular way, in the English law, of barring clow(!r, after it 
has duly attached ; 1>nt now, by the statute ot 3 and 4 YTm. 
IV. c. 105, power is given to the husband in various ways, in 
his discretion, to bar his vtnfe's right of dower, as by conveyance 
in his lifetime, by devise, or by his declaration by will that his 
lauds shall be exempt from her dower, (c) A devise in fee, by 
will, to a wife, with a power of disposition of the estate, would 
not enable her to convey, without a fine, for the power would be 
void, as being inconsistent with the fee. (d) But other ingenious 
devices liave been resorted to, in order to avoid the troublesome 
lien of dower. 

If uii estate be conveyed to such uses as the purchaser by 
deed or will should appoint, and in default of appoint rnent to 
the purchaser in fee, it is settled that the estate vests in the pur- 
chaser as a qualified fee, subject to be divested by>an exercise of 
the power, (for the power is not merged in the fee,) and, conse- 
quently, dower attaches. It has been a questionable point, 
whether the subsequent exercise of the power, as being a prior 
or paramount right, would not dislocate and carry witii it the 
dower of the purchaser’s wife. The better opinion is, that the 
dower is defeated by the execution of the power ; and yet, in 
order 1he more certainly to prevent it, the conveyanc(‘rs have 
limited the land to the use of the purchaser’s appointee', and, in 
default of the appointment, to his use for life, and then to the 
use of his heirs in fee. Here it does not require the power of 
appointment to bar the dower ; and yet the whole estate is com- 
pletely in the purchaser’s power, (e) A more sure way to bar 


((/) New York Revised Suitiitcs, vol. i. 742, sec. 16. 

{b) Laiiipet’s ease, 10 Co. 49, h. Euro. v. Snow, Plowd. 504. 

(c) Sec ante, p. 44, note. 

{d) Goodill V. Brigham, I Bos. & Tull. 192. 

{<?) Butler’s note, 119, to Co. Litt. 216, a, and note 530, to Co. Litt. 379, b. (Al- 
bert on Uses, l)y Sugden, 321, note. Fearnc on Remainders, vol. i. 347, note. Park 


1 As to deeds fraudulently made to defeat dower, Rowland Rowland, 2 Sneed, 648. 
Also see Jenny v. Jenny, 24 Vt. 324. 
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the dower, was by the introduction of a trustee into the convey- 
ance, and limiting the lands to such persons as the purchaser 
should appoint ; and in default of, and until such appointment, 
to the purchaser for life ; and in case his wife should sur- 
*52 vive him, then to B. and his heirs during the *life of his 
wife, in trust for the purchaser’s heirs and assigns, with 
remainder to the heirs of the purchaser in fee. (a) But hare a 
very vexatious question arose, whether the trustee must be a 
party to the conveyance from the purchaser; and eminent coun- 
sel have given different opinions on the subject, (b) In this 
country we are, happily, not very liable to be perplexed by such 
abstruse questions and artificial rules, which have incumbered 
the subject of dower in England to a grievous extent. Even in 
those states where the right of dower, as at common law, exists 
in full force, the easy mode and familiar practice of barring 
dower by deed, supersedes the necessity of the ingenious con- 
trivances of English counsel. Rather than have the simplicity 
and certainty of our jurisprudence destroyed by such mysteries, 
it would be wiser to make dower depend entirely upon the hus- 
band’s seisin in his own right, and to his own use, of an estate 
in fee-simple, pure and absolute, without any condition, limita- 
*tion, or qualification whatsoever annexed. 

The statute of Westm. 2, 13 Edw. I., made adultery in the 
wife, accompanied with elopement, a forfeiture of dower by way 
of penalty ; but reconciliation with the husband would reinstate 
the wife in her right. The statute was reenacted in New York, 
in 1787, and has undergone a very material modification in 
* 53 the new revised code, (c) The same provision * was made 


on Dower, c. 5, pp, 85, 187, 188. Lord Rldon, in Maundrcll v. Maundrcll, 10 Vesey, 
263, 265, 266. Heath, J., in 3 Ibid. 657. 

(a) Butler’s note, 330, to Co. Litt. lib. 3. 

(b) Tark on Dower, 93-99, has given us the conflicting opinions of such distin- 
guislied and largely experienced conveyancing counsel as Mr. Marriott, Mr. Wilbra- 
ham, Mr. Booth, and Mr. Filmer, who flourished in the middle of the last century ; 
and he adds as his own opinion, that, strictly speaking, a purchaser is entitled to the 
concurrence of the trustee, in every case in which that trustee is mi juris, and can con- 
vey without the expense of a fine, or an order in chancery. 

(c) Liiws of New York, sess. 10, c. 4, sec. 7. New York Revised Statutes, vol. i. 
741, sec. 8. The statute of 1787, barred the wife of dower who eloped and lived with 
an adulterer, unless her husband was subsequently reconciled to her. The new re- 
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by statute in Connecticut; and there is so much jnstict' in 
it, that an adulterous elopement is probably a plea in bar of 
dower in all the states in the Union which protect .and enforce 
the right of dower, {ay New York, however, is to be considered 

visi'd statutes have abridged this ancient bar, by confining it to cases of a dissolution 
of tlie marriage contract; or else making it to depend on convictibn of adultery in a 
suit by the husband for a divorce. It is declared that in case of divorce dissolving 
the: marriage contract for the misconduct of the wife, she shall not he endowed.” See 
vol. i. 741. Upon tin's provision it may he ob-served, that in case of a divorce a vin- 
culo^ dowor would cease, of course, and no such statute provision was necessary ; and 
if tljcrc should he no divorce, or the hiisbaD<l should die before he lind time or the 
means to obtain it, the adulteress could sue for and recover her dower. It is difficult 
to knf)w what is exactly meant here by the misconduct of the wife. It is irun'h too 
vague ami general to bo the ground of such a penal forfeiture. In a subsequent branch 
of the Iveviscd Statutes, (see vol. ii. 146, see. 48,) it is declared that if the wife he eon- 
victed of adtiltcrv, in a suit for divorce brought by the husband, slie forfeits her right 
of dower. The word misconduct must then have some otlicr meaning, and apply to 
some other ofl’ence than adultery. Marriages an* to he dissolved by the chancellor, 
wJien made within the age of consent, or when a former husband or wife is living, or 
when one of the parties is an idiot or Innaiie, or the consent of one of the parties was 
obtained by fon c or fraud, or causa impolcvlini. New York Revised Statutes, vol. ii. 
142, 143, 144. It is uncertain how far the term misconduct applies to these several 
causes of divorce, so directly as to work a forfeiture of tlowor.^ But in fact there was 
no need of the provision ; for as the law always stood, if the dowress was not the ^t’ifc 
at the death of the Mishaud, her claim of dower fell to the ground. The provision 
seems to be absolutely useless ; and it ought to be added, in justice to the revisors, 
that the bill, as originally reported by them, contained on this point, the provision 
and the language of the old law. It wa)uld have been safer and wiser to have retained 
tljc plain, blunt style of the old law, and confined the loss of dower to a conviction of 
adultery ; or (*l.‘-c to have defined iu precise terms the additional offence, if any, wliich 
w’as to d<‘stroy flic dower. 

(a) Swift’s Digest, vol. i. 86. Dane’s Ahr. vol. iv. 672, 676. Cogswell v. Tililictt.s, 
3 N. H. Kep. 41. Statute of Ohio, Jan. 26, 1824, sec. 6. licvised Laws of Illinois, 
1833. But in Hethrington v, Graham, 6 Bingham, 13.5, adultery is deemed a bar to 
dower, though the wife does not elope with the adulterer. It will bar licr dower, if she 
leaves her husband voluntarily, and afterwards lives in adultery. The Bcvisial Stat- 
utes of Connecticut of 1821, give dower to every married woman living with her hus- 
band at his death, or absent hj his consent, or default, or by inevitable accident. An adul- 
terous elopement will of course exclude her. In New Jersey, a decree of divorc.Cj a 
vinculo, for the fault of the wife, forfeits her.dowcr. So docs a voluntary clopcmont 
with an adulterer, or consent to a ravishcr, bar her of dower and jointure, unkiSS hfet 
liusband be'voluntaiily reconciled to her, and suffer her to live with him. Elmer’s 
Dig. 145. In Ohio, it has been adjudged that a decree of divorce in another, state, 
for wilful abandonment of the husband by the wife, was no bar to her right of dower 
in lands lying in the sttitc of Ohio. Mansfield v. McIntyre, 1 Wilcox, 27. 

1 See Walters a. Jordan, 13 Iredell Law, 861; Virginia Code, 1641), ch. 110, § 7; Re- 
vised Code of Nortli Carolina, p. 603. 
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an exception to this remark ; for, by the Revised Statutes, the 
wife only forfeits her dower in cases of divorce a vinculo 
• 54 for misconduct, or on conviction * of adultery, on a bill in 
chancery by the husband for a divorce ; and every plea of 
elopement in bar of dower would seem to be annihilated. ^ 

A divorce, a vinculo matrimonii^ bars the claim of dower; for 
to entitle the party claiming dower, she must have been the wife 
at the death of the husband, {a) ^ But in case of such a divorce 
for the adultery of the husband, it is provided in the statute law 
of those states which authorize the divorce, that a right of dower 
shall be preserved, or a reasonable provision be made for the 
wife out of the husband’s estate, by way of indemnity for the 
loss of her dower, and of her husband’s protection. (6) The 
wife may also be barred of her dower by having a joint estate, 
usually denominated a jointure^ settled upon her and her hus- 
band, and in case of his death, to be extended to the use of the 
wife during her life. The jointure, in the English law, is founded 
on the statute of 27 Hen. VIII. c. 10 ; and its provisions have 
been very extensively incorporated into the law of this country. 
It^must take effect immediately oh the death of the husband ; 
and must be for the wife’s life, and be made and declared to be 
in satisfaction of her whole dower, {c) ^ If the jointure be made 
before malrriage, it bars the dower ; but if made after marriage, 
the wife, on the death of her husband, has her election to accept 
of the jointure, or to renounce it, and apply for her dower at 
common law ; and if she be at any time lawfully evicted of her 


(a) 2 Blacks. Com. 130. 

(b) New York Uevised Statutes, vol. ii. 145, sec. 45. Connecticut Statutes, 180, tit. 
Dower. Mass. Statutes, 1785, c. 60. Statutes of Ohio, Jan. 7th, 1824. The same 
statute confines tlie bar by divorce, to that arising from the aggression of the wife. 
Mass. Tti' vised Statutes, 1836, part 2, tit. 7, c. 76, sec. 32. 

(c) Co. Liu. 36, b. VernQ|i’8 case, 4 Co. 1. 

1 See Hevised Statutes of Now York, 4 ed., Part 2, ch. 1, 4 8) ch. 8, ^ 62. , 

^ Code of Alabama, 1852, § 1974. Whitsell v. Mills, 6 Ind. (Porter) 229. And it is im- 
material whether the divorce be legislative or judicial. Levins v. Sleator, 2 Greene (Iowa) 
604; or for the adultery of the husband. Wait v. Wait, 4 Barb. S. C. 192, By laws of 
Maine of 1838, ch. 142, a woman divorced from her husband becau.se of his drunkenness, 
is dowable in his estate. But it was held in Curtis v. Hobart, 41 Maine, 280, that this 
has no effect upon lands convoyed by the husband before its oiiactmont. 

* See Levering r. lloighe, 2 Md. Ch, Dec. 81. 
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jointure, or any part of it, she may repair the loss or deficiency 
by resorting to her right of dower at common law. Under the 
English law, adultery is no forfeiture of the jointure, or of arti- 
cles of agreement to settle a jointure, though it be a bar 
,to dower; *and the distinction depends upon a positive *55 
provision by statute for the one case, and none for the 
othei. (a) 

It was a rule of law deduced from the statute of 27 Hen. 
VTIL, making a jointure a bar, that the settlement, to be a bar 
of dower, must be to the wife herself, and not to any other per- 
son in trust for her, provided the estate remains in the trustee. (6) 
A conveyance to trustees, for the use of the wife after her hus- 
band’s death, is, in point of law, no jointure ; but such a settle- 
ment, if in other respects good, will be enforced in chancery as 
an equitable bar of dower; and courts of equity have greatly 
relicv(xl the parties from the strict legal construction given to 
the English statute, (c) It has also been settled, after great dis- 
cussion in the English House of Lords, in the case of Drury v. 
Drury ^ and in New York, in McCartee v. Teller y that a jointure 
on an infant before coverture, bars her dower, notwithstanding 
her infancy, on the ground of its being a provision by the hus- 
band for the wife’s support.^ It was considered to be a bar, a 
provisione viri, and not ex contractu ; and the assent of the wife 
was held not to be an operative circumstance, though the ante- 
nuptial contract was, in that case, executed by the infant in the 
presence of her guardian, (d) An equitable jointure, or a com- 


{^0 Sidney v. Sidney, 3 V. Wras. 269. Blount v. Winter, cited in note to 3 Id, 277. 
Ihe Master of the RoIIh, in Seagravc n. Seagrave, 13 Vescy, 443. Jointure, by the 
\ork Revised Statutes, vol. i. 742, sec. 15, is forfeited in the same cases in which 
dower is, and consequently adultery forfeits it ; and the same provision is in the Vir- 
ginia Act of 1792, concerning jointures in bar of dower. 

{h) Co. Lit. 36, b. ^ 

(r) Lord Hard wi eke, in Ilervcy v, Hervey, 1 Atk. 562, 563. Jordan v. Savage, 
Bacon’s Abr. tit. Dower and Jointure, c. 3. 

(«/) Earl of Buckinghamshire v. Drury, 5 Bro. P. C. 570. 2 feden R. 89. 4 Bro. 
Ch. Rep. 506, note, S. 0. Caruthers v. Caruthers, 4 Ibid. 500. McCartee v. Teller, 
2 i aige, 511. 8 Wendell’s Rep. 267, S. C. See also supra. Com. vol. ii. 243, S. P. 
In Ohio, the more just rule is adopted, that if the jointure w^ made when the wife 


1 See Levering v. lleighe, 2 Md. Ch. Deo. 81. 
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potent and certain provision for the wife, in lieu of dower^ if 
ass(jnted to by the father or the guardian of the infant before 
marriage, will also, in analogy to the statute, constitute an equi- 
table bar. (a) But the conveyance before marriage of an .estate 
to the wife, to continue during widowhood, by #ay o6 
* 56 jointure, * or if made to depend on any other condition, 
will not bar her dower, even if she be an adult, unless, 
when a widow, she enters and accepts the qualified freehold. 
Tlu^ legal or equitable provisions must be a fair eqtiivahait to 
the dower estate, to make it absolutely binding in the first in- 
stance. (6)^ 

In New York, the statute of 27 Hen. VIII., concerning joint- 
ures, was, in 1787, adopted verbatim ; (e) but it has been altered 
and improved by the new revised statutes ; and the principle in 
equity, allowAg jointures to exist also by conveyance of lands 
to a trusteii, in trust for the wife, has been introduced into the 
statute law, which provides, that if an estate in lands be con- 
veyed to a person and his intended wife, or to such intended 


was an infant, or after marriage, she has her election after hor^ husband’s death, to 
waive her jointure and demand her dower. Statute of Ohio, 1824. The same statute 
sociircs'her from loss or eviction of her jointure, according to the provision of 27 Henry 
Vlll. Olnise’s Statutes of Ohio, vol. ii. 1315. The assistant vice-chancellor, in 
Temidc v. Hawley, 1 Sandford’s Ch. Hep. 153, after a very elaborate and able exam- 
ination of cases, ad judged that a female infant could not hind her real estate by a mar- 
riage settlement absolutely, but might avoid it after she came of age, if sole. 

(а) Corl)Cl V, Corbet, 1 Sim. & Stu. 612. MeCartee v. Teller, 2 Paige, 511. 

(б) MeCartee v. Teller, 2 Paige, 511. An adult female cannot contract before mar- 

riage to relinqnisli lier dower without due conipcnsation. Neither a court of law or 
equity will tolerate such a contract. Power v, Shcil, 1 Molloy’s Rop. 296.- In Geor- 
gia, the rule of the ancient English law is retained, that if the wife sell or give in fee, 
or for a term of life, lier dower land, she forfeits the same, and the licir or reversioner 
may enter. Hotchkiss’s Code^ p. 436. But after dower has been duly assigned and 
set oft’, (hut not before,) the widow may sell and (*onvey her life interest, 14 Ohio 
Rep. 52(^. # 

(c) Laws of New York, sess. 10, c. 4, sec. 8. 


, " 1 And an antenuptial contract for an annuity or other provision by will must be fully 
performed in order to bar the widow of her dower. Sheldon r. Bliss, 4 Seldefn, 81. See 
also Vincent v. Spooner. 2 Cush. 467; Ellicott v. Hosier, 11 Barb. S. C. 574; Blackmon 
e. Blackmon, 16 Ala. GIjIf But see Dyke v. Kendall, 13 Eng. L. & Eq. 404, where Lord St. 
Leonards held an antenuptial bond to be no lien on the real estate, and that it was taken 
like any security, with all its defects. 
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wife aloiK", or to any other person in trust* for such person and 
his intended wife, or in trust for such wife alone, f(^r the pur- 
pose of creating a jointure for such intended wife, and with ht‘r 
assent, such jointure shall be a bar to any right or claim of dower, 
&c. ; and tlie evidence of the assent of the wife shall be, by her 
becoming a party to the conveyance, if of age, and, if an in- 
fant, by her joining with her father or guardian therein.” (a) 
Th(‘ statute of 27 Hen. VIII. further provided, that if the set- 
tleiiK'nt in jointure was made after marriage, the wile should 
hav(* her el(*ction, if she survived her husband, to take it in lieu 
of dower ; or to reject it, and betake herself to her dower at 
cominon law. So, if she was fairly evicted by law from h(jr 
jointure, or any part of it, the deficiency was to be supplied 
from otlier lands, whereof she would have been otherwise dow- 
abl(‘. Both of these provisions formed a part of file statute of 
Nt'w York, in 1787, and they have probably been adopted in all 
the states where the law of jointure in bar of dower has been 
introduced. {/>) 


(a) New York Revised Statutes, vol. i. 741, secs. 9, 10. lu Stillev t?. Folger, 14 
Oliio Rep. CIO, a reasonable antenuptial a<;reement, settling property on the wife, was 
enforced in equity, as an equitable jointure in bar of dower, or a (complete equitable 
estr)ppcl 10 tlie claim of dower. The doctrine was elaborately diseussetl by counsel, 
a?id the court gave a very liberal construction to .such agrecinem, as forming a good 
e(|uir!i,l)le jointure. 

{h) 'Pin; |)rovisions of the statute of 27 Henry VIII. have always been in force in 
Massaelmsefts. Hastings o. Dickinson, 7 Mass. Rep. 153. They have been incorpo- 
rated into the Mass. Revised Statutes of 1836. And they have been essentially re- 
enacted in Connecticut, though there the jointure may consist of personal as well as 
real estate. Swifi’.s ])ig. vol. i. 86. Revised Statutes of Connecticut, 1821. So, in 
Virginia, if the widow be evicted of her jointure, she has still a right to claim her 
dower. Ambler v. Norton, 4 Hen. & Munf. 23. The law of jointure under the stat- 
ute of 27 Henry VIII., exists in Pennsylvania, Ohio, South Carolina, and Georgia, 
(2 Con^t. Rep. S. C. by Treadway, 747. Dallas, 417. Griffith’s Register. Stat- 
utes of Ohio, 1824,) and doubtless it very generally prevails throughout the Union. 
In Pennsylvania, it is left as a doubtful qnc.rtion, whether settlement of' j)crsonal es- 
tate would be sufficient to bar the dower, and be held equivalent to a jointure. The 
case of Diury v. Drury, holding that an infant’s dower may be barred by jointure, 
seems, however, to be assumed as the settled law. Shaw i;. Boyd, 5 Serg. & Rawlc, 
309. By statute in Pennsylvania, a devise or bequest to tlie wife bars her dower, 
though not so expressed in the will, provided she elects to take the property. Pur- 
don s Dig. 972. Butin the New York Revised Statutes, the case would appear to have 
been altogether omitted ; for I. do not perceive in them the provision in the former 
law; and in the statute of 27 Hen. VlII. allowing to the wife a compensation by 

VOL. IV. ** 6 
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*57 *It is likewise settled, that a collateral satisfaction, 
consisting of money or other chattel interests, given by 
will and accepted by the wife after her husband’s death, will 
constitute an equitable bar of dower.’ The Court of Chancery 
will give to the widow her election to acce[)t of the testamentary 
provision, or to refuse it, and betake herself to her dower at law.^ 
and will even allow her this election after acc(‘ptanee, and enjoy- 
ment for some time, of the testamentary provision, if it appears 
tliai she actc'd without full knowledge and understanding of her 
true situation and rights, and of the consequence of her accept- 
ance. It is generally said, however, that though su(*h a 

collateral satisfaction be good in equity, it is not phmdable in 
bar of dower at law. (/>) But in the modern cases, the lan- 
guage, and the better opinion is, that if the wife has fairly 
and understandingly made her election between her dower and 
the testamentary provision, and in favor of the latter, she 
*58 *will be held to li(‘r election at law as well as in etjnity.'’ 

There is no difference in principle betwei'ii the courts of 
law and equity on this subject; and the difficulty of reaching 
the justice of the case, has frequently thrown these questions 
into equity, (c) The testamentary provision in lieu of dower, 


(lower in (jtlier lands, on eviction from the lands placed in jointure. The Mass. Re- 
vised Statutes of I83f>, give dower anew to the widow, if evieled of the lands assij;’ned 
as dower, or settled as a jointure, or deprived of the provision by W'ill or otherwise 
made in lien of dower. 

(a) Wake v. AVake, 3 Bro. 255. 1 Vcs. jun. 3.35, S. C. In that ease, the widow 

was held not to he deprived of her election, though she had taken under the will for 
three years, she not acting under a full knowledge of the facts. Edwards v. Morgan, 
13 Brice’s Ex. Hep. 782. Duncan i\ Duncan, 2 Ycates’s Rep. 302. Jones v. Powell, 
0 Johns. Cli. Uep. 104. Shotw'cll r. Sedam, 3 Ohio Rep. 1. 

(h) Co. Eitt. 36, 1), Ilarg. note 224, to lib. 1, Co. Litt. Lawrence v. Lawrence, 
2 Vern. Rep. 365. 1 Dallases Rep. 417. Larrahec v. Van Alstyne, 1 Johns. Rep. 

307. • 

(c) Lord Alvanley, in French v. Davies, 2 Vcs. jun. 578. Lord Redesdale, in Bir- 

t J'.ven as to estates acquired after the making of the will. Chapin v. Hill, 1 li. I. 446. 

2 Collins r. Carman, 5 Md. 603; hut she then takes her dow'or subject to all contingent 
charges. Copp r. Heraey, 11 Foster, 317. 

8 United States r. Duncan, 4 M’Leuii, 99. That the acceptance may be conditional, 
se6 M’Callister r. Brand, 11 B. Mon, .370. 

4 See Gowen’s Apjxjal, 32 Maine, 616; Lasher v. Lasher, 13 Bari). S. C. 106; Light v. 
Light, 21 Ihmn. St.lv. 407; Chew^ r. Fanners’ Bank, 9 Gill, 301; Dundas v. Hitchcock, 
12 How. S. C. 260. 
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in order to render it such, even with the widow’s acceptance of 
it, must be declared, in .express terras, to be given in lieu of 
dower ; or that intention must be deduced by clear and man- 
ifest implication from the will, founded on the fact that the 
claim of dower would be inconsistent with the will, or so repug- 
nant to its dispositions as to disturb and defeat them. 

The New York Revised Statutes (/;) have embodied most of 
tjiese principles of law and equity, with some variations and 
amendments, 'riiey declare, and so does the law'^ of Massachu- 
setts and Connecticut, that any pecuniary provision made before 


v. Kirwnn, 2 Sch. & Lofroy, 451. Larrnboe v. Van Alstync, 1 Jolins, Kop. 
;i07. Vmti Orden v. Van OnTcn, 10 Il)id. 30. Jackson v. Churchill, 7 Cowcii’s Kcp. 
287. Pickett v. Peay, 2 Const. Rep. S. C. I'read way's ed. 746. See also Butler’s 
and Baker’s case, 3 Leon. 272, ar^. Gosling v. Warburton, Cro. Eliz. 128. Between 
two inconsistent rights, where it is against *thc intention of the party creating the 
right, and against conscience, that both should he en joyed, an election will be enforced 
even against feme coverts and infants, after a reference to a master to inquire which 
course would ho most reasonable. Sec Gretton v, Haward, 1 Swanston. 413 ; Davis 
V, Page, 9 Vesey, 3.50; and see the learned note in 1 Swanston, 413-417. One can^ 
not take a right as legatee under a will, and then set up a claim in opposition to the 
will. Hainblett v. Hamblett, 6 N. H. Rep. 3.33. Weeks v. Patten, 18 Maine 
Re... 42. 

{a) French v. Davies, 2 Vcs. Jr. Rep. 572. Strahan v. Sutton, 3 Ves. Rep. 249. 
L'owson V. Bell, I Keen, 761. TTarrison v, Harrison, Id. 765. Kennedy v. N(‘drow, 
1 Dallas’s Rep. 415. Adsit v. Adsit, 2 Johns. Ch. Rep. 448. Jackson v. Churchill, 

7 Coweu’s Rep. 287. Pickett v. Peay, 2 Const. Rep. S. C. 746. Evans v. Webb, 

1 Yeates’s He]). 424. Perkins c. Little, I Greenlcaf, 150. Dickson r. Rol)inson, 
Jacob, 503. Allen u. Pray, 3 Fairfield, 138. Stark r, Hunton, Saxton’s N. J. Ch. 

Rep. 216. Bull v. Church, 5 Hill’s N. Y. Rep. 206. If the \vifc takes a legacy in 

lieu of dower, she takes as a purchaser for a valuable consideration, and is entitled to 
be ])aid in preference to legatees who are mere volunteers. Hubbard v. Hubbard, 
6 Metcalf, 50. 

(b) Vol. i. 741, .secs. 11, 12, 13, 14. 


1 Sundford r. .Jackson, 10 Paige, 206. Iloidrich v. Holdrich, 2 You. & Coll. 18. Leonard 
r. Steele, 4 liarb. S. C. 20. Where there was a. devise for widowhood and reniaitxler over 
Ujtoii deaOi or marriage, held, that the widow was entitled to dower upon a second mar- 
riage, notwith.Ktandi!jg several years occupancy of the land devised. Church v. Bull, 
2 Deiiio, 430. Castoii v. Ciiston, 2 Rich. Kq. 23. Lord v. Lord, 23 Conn. 327. Lewis p. 
Smith, r> Seldcn. 502. Higgiiibotliam t>. Cornwell, 8 tiratt. 83. Bailey?;. Boyce, 4 Strobh. 
Eq. 84. Ihiisl V. Dawes, 3 Rich. Eq. 281. Corriell v. Ham, 2 Jowa (Clarke), 562. See 
also tiibson ?\ (jib.soii, 17 Eng. L. & Eq. 349; Warbuttonv. Warbuttoii, 23 Ibid. 416; Parker 
V. Sowerby, 27 Ibid. 154; Mornf v. Clark, 2 Stockt. (N. J.) 51 ; Van Arsdale p. Van Ars- 
dale, 2 Duicb. (N. J.) 404; Clark r. Griffith, 4 Iowa, 405; Fulton v. Fulton, 30 Mi8s.(l Geo.) 
586. • 
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marriage in lieu of dower, if duly assented to by the wife, shall 
bar her dower.^ But any settlement, by land, or any pecuniary 
provision, if made after marriage, or if before marriage, without 
the wife’s assent, or if made by will, shall not bind her, though 
declared 1o be in lieu of dower ; but she shall be obliged to make 
her election between her dower and the jointure or pecuniary 
provision.^ The widow shall be deemed to have elected to have 
taken the jointure, devise, or pecuniary provision, unless, within 
one year after ihe husband’s death, she shall enter on the lands 
to be assigned her for dower, or commence proceedings to 
*59 * recover the same, (tt) It is likewise declarexl that every 
jointure, devise, and pecuniary provision in lieu of dower, 
shall be forfeited by the woman for whose benefit the same shall 
be made, in the same cases in which she would forfeit her 
dower. (/;) 

It was a principle of the common law, that if the husband, 
seised of an estate of inheritance, exchanged it for other lands, 
the wife should not have dower of both estates, but should be 
put to her election, (c) This principle is also introduced into 
the New York Revised Statutes ; and the widow is required 
to evince** her election to take dower out of the lands given 
in exchange, by the commencement of proceedings to recover 


(a) Ilnwloy v. James, 5 Paifjc, Rep. 318. The Statute of Virginia of 1727, gave 
the widow nine months ; and the Statute of Ohio of 1831, six months ; and the Stat- 
ute of Vermont of 17y9, sixty days, to make her election; tind if she made none, she 
was held exclusively to her dower at common law. The Mass. Statutes of 1836, give 
the widow six months to elect, hut, like those of New York, they assumed that the 
suhstitute<l provision in lieu of the dower is taken, unless waived within the time pre- 
scril)ed. The Revised Statutes of Illinois, edit. 1833, p. 624, declare, that any pro- 
vision hy will bars dower, unless it ))e otherwise expressed in the will, and unless the 
wddow in six months rctiounees the provision.^ 

(b) New York Revised Statutes, vol. i. 742, sec. 15. 

(c) Co. Litt. 31, b. 


1 And see Hesild’s Petition, 2 Foster, 265. 

* lu Pennsylvania, a devise, in lieu of dower, does not bar the widow of dower in lands 
aliened by the husband alone, Borland v. Nichols, 12 Penn. St. K. 38. That a devise of 
Jess .value than dower will not be subject to any part of ihe debts, see Gaw f. IIuflTman, 
12 Gratt. 628; Tliomus v. Wood, 1 Md! Ch. Dec. 296, * 

® If the widow r(Mi<tunec, she takes one half the real estate, but subject to the payment 
of all debts of her linsband, and claims against him. Sturgis r. Kwing, 18 111. 176.* 
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it, within one year after her husband’s death, or else she shall 
be bound to take her dower oat of the lands received in ex- 
change. (a)^ 

The , usual way of barring dower, in this country, by the 
voluntary act of the wife, is not by fine, as in England, but by 
her joining with her husband in a deed of conveyance of the 
land, containing apt words of grant or release on her part, and 
acknowledging the same privately, apart from her husband, in 
.the mode prescribed by the statute laws of the several states ^ 
This practice is probably coeval with the settlement of the 
country.; and it has been supposed to have taken its rise in 
Massachusetts, from the colonial act of 1644. [b) The wife 
must join with her husband in the deed, and there must be apt 
words of grant, showing an intention on her part to relinquish 
her' dower, {c) ^ This is the English rule in respect to a 
fine? ; and the wife’s dower is * barred by a fine, either * 60 
wholly, or only pro tanto^ according to the declared intent. 

It is almost a matter of course, in this country, for the wife to 
unite with* her husband in all deeds and mortgages of his lands ; 
and though the formality of her separate acknowledgment is 
generally required to render her act binding, yet, by the laws of 
New York and Illinois, if she resides out of the state, the simple 


(«) New York Revised Statutes, vol. i. 740, see. 3. How far a wife may be barred 
of her dower l)y a sale under a decree in partition, see infra^ p. 365. 

(/^) 3 Mason’s liep. 351. 

(c) Catlin e. Ware, 9 IVlas.s. Rep. 218. Lufkin v. Curtis, 13 Ibid. 223. Rowell v. 
M. & B. Manu. Company, 3 Mason’s Rep. .347. By the Mass. Revised Statutes of 
1836, the wife may bar her dower by joining witli her husband in the eonveyance of 
the estate, or by his joining with her in a subsequent release of it. No private exami- 
nation seems to be requisite. 


1 Wilcox V. Randall, 7 Barb. S. C. R. 033. 

^ In Maine a sealed instrument is indispensable. Manning v. Laborec, 33 Miiinc, .348. 

» A deed executed by the wife alone is insufficient. Page v. Page, 0 Cush. 196. In a 
deed from two grantors, it i«» eiiough if the two wives use the same seal. Tasker v. Bart- 
lett, 5 Cush. 3.59. In Now Hampshire by custom, it is enough if the wife sign and seal 
her husband s deed, without wonls of release. Burge r. Smith, 7 Foster, 332. Dundas v. 
Hitchcock, 12 How. 2.56. Coifiell v. Ham, 2 Clarke, (Iowa) 652. In Indiana, the deed 
must contain tlie words necessary to constitute a conveyance or release of dower, a more 
joining of the wife with her huirtiand in the co\renant. A deed, inoperative as to the hus- 
band, will not bur the wife’s dower. Blain v. Harrison, U III. ,364. That the acknowl- 
edgment must be in due form, see Elwood v. Klock, 13 Barb. S. C. 50. 

6 * 
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execution of the deed by her will be sufficient to bar her dower, 
as to the lands in the state so conveyed, equally as if she were 
a feme sole, (a) ^ 

* 61 * IV. The manner of assigning dower. 

To give greater facility to the attainment of the right 
of dower, (and which Lord Coke informs us was one of the 
three principal favorites of the common law,) (i/) it was provided 
by Magna Charta, (c) that the widow should give nothing for 
her dower, and that she should tarry in the chief house of her 
husband for forty days, (and which arc called the vddow^s 
quarantine,) after the death of her husband, within which time 
her dower should be assigned her; and that, in the mean time, 
she should have reasonable estovers, or maintenance, out of the 
estate. The provision that the widow should pay nothing for 
dower, was made with the generous intention of taking away 
the uneourtly and oppressive claim of the feudal lord, for a fine, 
upon allowing the widow to be endowed. This declaration of 
Magna Charta is, probably, the law in all the United States. 
In New York the provision is reenacted, and with the addition 
that she shall not be liable for any rent during the forty days, 
though the allowance of maintenance necessarily implied that 
she was to live free of rent, {d) The widow cannot enter for 
.her dower until it be assigned her, nor can she alien it so as to 


(a) New York Revised Statutes, vol. i. 785, sec. 11. Revised Laws of Illinois, 
1833. In Georgia a conveyance by the husband alone during coverture, bars a wife’s 
riglit of dower, except as lands whereof he became j)Osscs8ed by his marriage with 
her. Hotchkiss’s Code, &c. 429. So a conveyance of land by sale or execution in 
the lifetime of tlie execution, bars the right of dower. Id. 

(h) Co. Litt. 124, b. 

(c)C.7. 

((/) New York Revised Statutes, vol. i. 742, sec. 17. It is also the law in Massa- 
chulsctts. Revised Statutes of 1836, part 2, tit. 1, c. 60. In the first Act of the legis- 
,latiire of the province of New York, under the Duke of York, in 168.3, it was, among 
other things, declared that the widow should have her dower, consisting of one third 
part of all the lands of her husband during coverture, and that she might tarry in the 
chief house of her husband forty days after his death, within which time her dower 
'Was to be assigned. • 


1 But an infantyi /ne covert cannot bind herself by deed so as to bar her right of dower. 
^Curmfnghara v. Knight, 1 Barb. S. C. Rep. 899. 
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enable the grantee to sue for it in his own name. It is a mere 
chose or right in action, and cannot be sold on execution at law, 
though in New York it may be reached by process in chancery 
for the benefit of creditors, (a) ^ She has no estate in the lands 
until assignment ; and after the expiration of her quarantine, the 
heir may put her out of possession, and drive her to her suit for 
her dower. She has no right to tarry in hejr husband’s house 
beyond the forty days; and it is not until her dower 
* has been duly assigned, that the widow acquires a vested * 62 
estate for life, which will enable her to sustain her eject- 
ment. [b) It was decided in New Jersey, that though the widow 
could not enter upon the land until dower was assigned, yet, 
being in possession, she could not be ousted by the owner of the 
fee in ejectment, unless her dower was assigned her. (c) This 
decision is against the decided weight of English and American 
authority, but it was correctly decided, according to the very 
reasonable statute-law of New Jersey, which gives to the widow 
the right to hold ande njoy the mansion-house, and the messuage 
and plantation thereto beloiiging, free of rent, until dower be 
assigned ; and she has, therefore, a freehold for life, unless sooner 


{a) New York Revised Statutes, vol. ii. 2U, sec. 39. 

(6) Litt. see. 43. Co. Litt. 32, h. 37, a. Doe v. Nutt, 2 Carr. & Payne, 430. 
Jaekson r. O’Donajjjhy, 7 .Johns. Hep. 247. Jackson u. Aspell, 20 Ihid. 411. JaVksoii 
u. Vauderlieyden, 17 Ibid. 107. Chupman v. Armistead, 4 Munf. 382. Moore v. 
Gilliam, 5 Ibid. 346. J.dmson r. Moree, 2 N. H. Rep. 49. Sbeafe w. O’Neil, 9 Mass. 
Rep. 13. Siglur V. Van Riper, 10 Wendell, 414. MeCully u. Smith, 2 'Bailey’s S C 
Rep. 103. 

(c) Den V. Dodd, 1 Halsted, 367. 


In New \ ork, until assignment, the wife’s interest is a cJme in action or claim, which 
IS extinguished by a sale under a surrogate's order. Lawrence v. Miller, 2 Cornst. K. 246 
Stewart r. McManin,6 Barb. S. 0. Rep. 43S, She has no in the land belhre assign- 
merit, and cannot assign or convey her right, though she may release it. (Ireen r. Putnam, 

an action for the partition of lands in which she claims it. Hox-sie v. Kllis, 4 R. 1. 123 The 
release ,s to a party in possession, or in privity of estate. Johnson r. Sliield.s, 32 Maine 

nro" lired n Til 7 c 7 consideration, and afterwards 

the a signrnent simply designated what she had sohl. Matlock r. Lee, 9 Ind. 208. Rut 

TlforlTl Tr'T' r," 

enforce. Potter v. Everitt, 7 Ired. Eq. 152. » 'i J 
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defeated by the act of. the heir, (a) There is the same reasona- 
ble statute provision in Kentucky, Indiana, Illinois, Alabama, 
Mississippi, and Virginia ; ^ the rule in Connecticut and Missouri 
is the same, and upon the death of her husband, the widow is 
by law deemed in possession as a tenant in common with the 
heirs, to the extent of her right of dower ; and her right of entry 
does not depend upon the assignment of dower, which is a mere 
severance of the common estate, (b) Though in point of tenure 
she holds of the heir or reversioner, yet the widow claims para- 
mount to the heir. Her estate is a continuation of that of her 
husband, and upon assignment she is in by relation from her 
husband’s death, (e)^ 

In North Carolina, the law provides for the widow’s support 
for one year, and it is suggested that the time of her quarantine 
may be thereby enlarged. But though she be an occupant, the 
legal title before the assignment of dower is exclusively in the 
heirs, and they are occupants also, (d) 


(a) 3 Hulsted, 129. 

(d) Stoilmaii V. Fortune, 5 Conn. Rep. 462. Griffith's Rep:, tit. Kentucky. Taylor 
V, M’Craekin, 2 Blaekf. Ind, Rep. 261. Revised Laws of Illinois, edit. 1833, an<l of 
Indiana, 1838, p. 239. Alabama Dig. 2.58. 1 Revised Code of Virginia, c. 107, sees. 

1, 2, p. 403. Stokes v. McAllister, 2 Missouri Rep. 163. In Tennessee, by statute, 
the widow is entitled to a support for herself and her family, for one year, out of tlic 
assct.s. 

(c) Norwood r. Marrow, 4 Dev. & Battle’s N. C. Rep. 448. 

(d) Branson r. Yaiicv, 1 Dev. Eq. 77. If it he the case, that in North Carolina the 
quarantine is enlarg^.'d for u year, it is a revival of the ancient law of England ; and 
this enlarged quarantine, Lord Coke says, was certainly the law of England before 
the conquest. Co. Litt. 32, b. In Ohio, the widow is to remain in the mansion-house 
of her Imsband, free of charge, for one year after his death, if her dower bo not sooner 
assigned her. Statutes of Ohio, 1824. 


t For similar provisions, see also Rhode Island Revised Statutes, 1867, ch. 202, § 6; 
Hartley’s Texas Digest, 1860, art. 867; Arkansas Digest, ch. 69, 17, 18. As to the 

widow’s right in this case to the rents before assignment, see Burk v. Osborne, 9 B. Mon. 
679: Jnge v. Murphy, 14 Ala. 289. 1'he widow’s right of occupancy is not forfeited by a 
suhsecjueiit inarriago, and the owner of the fee must procure the assignment. Shelton v, 
Carroll, 16 Ala. 148. See alsij Mclleynolds p. Counts, 9 Gratt. 242; Pharis v. Leachmaii, 
20 Ahi. 662. She can defend in ejectment against her husband’s alienee. Cook v. Webb, 
18 Ala. 810. 

2 And see Gorham r. Daniels, 23 Vt. 600. 

® Lawrence «. Brown, 1 Seldon. 894. Fowler v. Griffin, 3 Sandf. S. 0. 385. And her 
freehold is subject t<> the same charges and services as the principal estate. Whyte v. 
Mayor, &c. of Naslivillc, 2 Swan, (Teim.) 364. 
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*The assignment of dower maybe made m pais by *63 
parol, by the party who hath the freehold ; ^ but if the 
dower be not assigned within the forty days, by the heir or 
devisee, or other persons seised of the lands subject to dower, 
the widow has her action at law by \\Tit of dower, unde nihil 
/label, or by writ of right of dower against the tenant of the 
freehold/^ The former is to be preferred, because the >yidow, in 
that case, recovers damages for non-assignment of her dower, 
whi(di she would not in a writ of right ; and the damages by 
the statute of Merton were one third of the annual profits of the 
estate from the death of the husband. The writ lies, in every 
case, excepting only w*hcre the widow has received part of her 
dower of the same persoii who is sued, and out of lands in 
the same town, (a) The writ of right of dower is of rare oc- 
currence, if not entirely unknown in this country; and the 
learned author of the Treatise on the Pleadings and Practice in 
Real Actions, says, (h) that he had never known any such action 
in Massachusetts. On recovery* at law, the sheriff’, under tl;e 
writ of seisin, delivers to the demandant possession of her 
dower by medes and bounds, if the subjects be properly divis- 
ible, and the lands be held in severalty, (c)^ If the dower arises 

(a) Co. Litt. 32, b. 2 Inst. 202. 

(h) P. 307. The Mass. Revised Statutes of 1836, authorize the judfj^'e of probate of 
the county where the lands lie,JLo assign dower, if the husband dies seised, and the 
right bo not disputed bv the heir, by his warrant to three commissioners; and if not 
80 assigned, nor set out by the lieir or otlier tenant of the freeliold, she recovers the 
same by writ of dower in the courts of common law.. 

(c) Litt. sec. .36. In North Carolina, Alabama, and Illinois, the husband’s rnansion- 
oiise is to be inclndcMl in the one third, unless manifestly unjust to the children, to 
int udt the whole rnansiou house and offices, and she is then only to have a reason- 
able portion thcicof. Her dower is estimated l)v one third in value, and not merely 
m quantity of acres. McDanicd u. McDaniel, .3 Iredell’s N. C. Hep. 61. Griffith’s 

Register. Revised Laws of Illinoi.s, 1833. Stiner v. Cuwthorn, 4 Dev. & Battle, 
501 . • 


* Young ». Tarbell, 37 Maine, 609. 

iniknt hC"iirj.rH ‘7 Curtis «. Hobart, 41 Maine, 230. Or the 

« There can be no decree for a specific sura in lien of dower, witliout the assent of ail 
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from rent, or other incorporeal hereditament, as commons or 
piscary, of which the husband was seised in fee, the third part 
of the profits is appropriated to the widow, .(a) If the prop- 
erty be not divisible, as a mill, she is dowable in a special man- 
ner, and has eith('r one third of the toll, or the entire mill for 
every third month. (/>) The assignment of a dower of a mine 
should be by metes ajid bounds, if practicable ; and if not, then 
by a proportion of tlie profits, or separate alternate en- 
*64 joyment *of the whole for short proportionate periods, (c) 
The widow may also consent to take her dower of the un- 
divided third part of the estate, without having it set off by 
metes and bounds, (d) Of lands held in common, the wife has 
a third part of the share of her husband assigned to her, to be 
held by her in common with the other tenants, ^ A case may 
occur in which there may be two or more widows to be endowed 
out of the same messuage. Lord Coke alludes to such a case, (/) 
and the point was proved and learnedly illustrated in Geer v. 


(a) Co. Litt. 144, b. ropham, 87.- Chase’s Stahites of Ohio, vol. ii. l.'HG, sec. 
14, Dunseth v. Bank of the United States, 6 Oliio Rej). 70. 

(/)) Co. Litt. d2, a. Perkins, secs. 342, 41.5. Park on l)ow<y, 112, 252. In the 
case of a mill, or of other tenement which cannot he divided witliout dainaj^e, the 
dower, by the Muss. Revised Statutes of 18.30, is to he assi;»'ned out of tlie naits and 
profits. The case of Stevens v. Stevens, 3 Dana’s Ken. Rep. 373, says, that where 
the husband died seised of a ferry, the widow was to be endowed of one third of the 
profits, or to liave the.u.se of it one third of the time alternately. The Act of New 
York, of April 28th, 1840, eh. 177, provides for the better secnrlty of the inchoate, 
contingent or vested right of dower in lands divided or sold under judgment or decree 
in partition. 

(c) Stoughton V. Leigh, I Taunt. Rep. 402. 

(d) 5 Bos. & Pull. 33. In Woods v. Clutc, V. Ch. in 2 N. Y. Legal Observer, 407, 
it was declared, that a widow having a right of dower in land, is not a tenant in com- 
mon with the owner in fee, so as to be made a party to a suit in partition. 

(e) Liu. sec. 44. Co. Litt. 32, b. 

(/) Co. Litt. 31, a. ^ 


concerned. Blair v. Thompson, 11 Gratt. 441. Commissioners cannot assign in fee a 
portion of the lands equal in value to dower in the whole. Wilhelm v. Wilhelm, 4 Md. 
Ch. Dec. 330. An assl^imieut giving the widow the houses'and all the improved lands of 
the estate js good against a purchaser from the executor. Gibson v. Marshall, 6 Rich. Eq. 
210. A void assignment may become obligatory upon ratification by the parties. Fowler 
V, Griffin, 3 Sandf. 8. C. 385. 

1 Her dower is not confined to the share set off to her husband, if, for a valuable con- 
sideration, an unequal partition has been made. Mo.shor i;. Mosher, 32 Maine, 413. But 
see Lloyd v. Conover, 1 Dutcher, 47. 
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Hamhlin- {a) ^ If A. be seised, and has a wife, and sells to B. 
who has a wife, and the husbands then die, leaving their wives 
surviving, the wife of B. will be dowable of one third of two 
thirds in the first instance, and of the one third of the remain- 
ing one third on the death of the widow of A., who, having the 
elder title in dower, is to be first satisfied of her dower out of 
the whole farm. (6) ^ The widow#is not obliged to accept of a 
single room or chamber in the capital messuage ; and unless 
she consents to it, and there are no other equivalent lands, 
a rent must be assigned to her, issuing out of the mansion- 
house. (c) 

"" If the husband dies seised, the heirs may assign when * 65 
they please ; but if they delay it, and improve the land, 
and nmder it piore valuable by cultivation or buildings, the 
widow will be entitled to her dower according to the value of 
th(' land, exclusive of the emblements, at the time of the assign- 
ment; and the heir is to be presumed to have made the irn- 
provennents with a knowledge of his rights and obligations, (ri) ^ 

(a) Decided in the Supremo Court of New Hampshire, in 1808. 1 Gveenlcaf, 54, 

note. , 

(h) Reeve puls the followiriji? csise for illustration ; If A. sells to B., and B. 

to (\, and C. to 1)., and D. to E., and the hushands all die, leavinp; their respective 
wives livin;^'; the widow of A. is entitled to be endowed of one third of the estate; 
the widow of B. is entitled to be endowed of one third of what remains, after deducting 
the dower of the first wife the widow of C. of one third of what remains, aft(^ dc- 
diietinij: the dower of the wives of A. and B. ; and so on to the wife of D. And if w'O 
suppose the estate to consist of nine acres ; the wife of A. would bo endowed of three 
aci'(‘s ; the wife of B, of two acres ; the wife of C. of one acre and a third ; and the 
wife of 1). of one third of the remaining two acres and two thirds. Reeve’s Dbrnestic 
R(datioiis, .58. So, if lands descend to B. charged with the riglit of (lowc.r of his 
mother, and it is decreed to her, and B. dies in her lifetime, his widow is only entitled 
to dower in two thirds of the premises, because he died seised of no greater part, 
Reynolds r. Reynold.s, 5 Paige, Ifil. SafFord y. SaflTdrd, 7 Paige, Had B. sur- 
vived his mother, the case would have been different.* 

(c) Perkins, sec. 400. White Story, 2 Hill’s R. 543. 

[d) Co. Lilt. 32, a. Harg. note 192, Ibid. 6 Johns. Ch. Rep. 2G0. 

1 In the matter of Cregier, 1 Barb. Ch. H. 699. But the rule of dos da dotte applies only 
when there has been an actual assignment, to the first widow; and her release, operating 
not as* an assignment, but as an extinguisiiuieut, does not limit the right of the seejnd 
wi(l(nv. IClwood V. Klock, 13 Barb. S. C. 60. 

^ But see Manning v. Laboree, 88 Maine, 343. 

« But if the estate comes to the husband by purchase, the rule is otherwise. Dunham v. 
Osborn, 1 Paige, 634. Young v. Tarbell, 87 Maine, 609. 
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But the widow is not entitled to damages for the detention of 
the dower, nnless the husband died seised, (a) The statute of 
Merton, 20 Hen. III. gave damages in that case, equal to the 
value of the dower, from the time of the husband’s death; but 
the construetiqii is, that the damages are computed only from 
the time of making the demand of the heir, (d) The provision 
in the statubi of M(*rton w^|s adopted in New York in 1787, 
and continued in llJ(^ Revised Statutes of 1830; and it 'was 
adopted in Massachusetts in 1783, 1810, and 1835; and the 
damages in th(‘ cas(j of detention of dower rests probably on 
similar grounds in most of the United States, (r) In cases of 
alienation by the husband, the general rule is, that the widow 
takes her dower acc'orditig to the value of the land at the time 
of the alienation, and not according to its subsequent increased 
or itnprovc^l vahu*.^ 'J'his was the ancietit and settled rule of 
the common law; (</) and the reason of the rule is said to be, 
that tlie heir was not bound to warrant, except according to the 
value of th(‘ la.nd as it was at the time of the feoffment ; and if 
the wife w(Tc to recover according to tli(i improved value, sub- 
seqmmt to the alienation, she would recover more against 
^ 66 the feolfee than he would recover in * value against the 
- heir, (e) The reason assigned in the old books for the 
rule has been ably criticized and questioned in this country; but 
the rule itself is founded in justice and sound policy ; and 
whether the land be improved in value, or be impaired by acts 

(«) Co. Litt. 32, b. 

(//) Ibid. 

(c) 111 South Carolina and Ohio, no dama»>fes an- allowed on a judgment in dower *, 
and tlie rule proscrihed in the statute of Merton is not adopted or followed. JJcyward 
?i. Cnllihert, I M’Cord’s Kep. 3vS6. Bank U. States v. Dunsetli, 10 Ohio Rep. 18. 
On the assessment of the value of the widow’s dower, interest ifj allowed in cases 
w'here the husband aliened during coverture, and none when he died seised. Wright 
V. Jennings, 1 Bailey’s S. C. Rep. 277. M’Creury v. Cloud, 2 Ihid. 343. 

(d) Fit/. Abr. tit. Voucher, 288, and tit. Dower, 192, cites 17 lienry III. Perkins, 
see. 328. 

(c) Sir Matthew Hale’s MSS. cited in Harg. n. 193, to Co. Litt. lib. 1. 


1 The assignniint in such a case mu.st be governed, by the law in force at the time of 
alienation and not by that in force at the hu.sband^ death. Young v. Wolcott, 1 Iowa, 
(Clarke,) 174. Ft>r the method of settling the compensation for dower in lands aliened 
by the husband, see Francis v. Garrard, 18 Ala. 704. 
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of the party subsequently, the endowment, in every event of 
that kind, is to be according to the value at the time of the 
^ilienation, in case the husband sold in his lifetime, and accord- 
ing to the value at the time of the assignment, if the land de- 
scended to the heir.^ 

This is the doctrine in the American cases, and they are in 
conformity with the general principles of the English law, as to 
the time from which the value of the dower is to be computed, 
both as it respects the alienee of the husband, and the heir, (a) 
If the husband continues in possession after he has mortgaged 
the land, and makes improvements, the wife will have the ben- 
efit of them, in computing the value of her dower, though the 
equity of redemption should afterwards be barred or released ; 
for the foreclosure or release is to be deemed the period of alien- 
ation. (ft) 

As the title to dower is consummate by theAusband’s death, 
when the wife is endowed, she is in from the death of her hus- 
band ; and like any other tenant of the freehold, she takes, upon 
a recovery, whatever is then annexed to the freehold, whether it 
be so by folly, by mistake or otherwise. The heir’s possession 
is avoided, as ftot being rightly acquired, as to the widow’s 
third part, and the rule that subjects the improvements, as well 
as the land in the possession of the heir, to the claim of dower, 
seems a natural result of the general principles of the 
common law, which gave the * improvements to the *67 
owner of the soil, (e) But an important distinction is 
taken on‘ this subject, and it has been made a question, whether 
the widow be entitled to the advantage of the increased value 


(tt) Humphrey v, Phinney, 2 Johns. Rep. 484. Catlin v. Ware, 9 Mass. Rep. 209. 
Powell V, M. & B. Man. Co. 3 M»'^on’a Rep. 347. Thompson v. Monow, 5 Serg. & 
Rawlc, 289. Hale v. James, 6 Johns. Ch. Rep. 258. Russell v. Gee, 2 Const. Rep. 
S. C. 254. 2 N. H. Rep. 58, Wilson w. Gutman, 2 Blackf. Iiid. Rep. 223. Tod v, 
Baylor, 4 Leigh, 498. Mahoney v. Young, 3 Dana’s Ken. Rep. 588. Wall v. Hill, 
7 Ibid. 175. Woodbridge v. Wilkins, 3 Howard’s Miss. Rep. 360. 

(6) Hale v. James, 6 Johns. Ch. Rep. 258. Powell u. M. & B. MAn. Co. 3 Mason's 
Rep. 459. 

(c) Story, J., 3 Mason’s Rep. 368. 


1 Campbell e. Murphy, 2 Joneses Eq. (N. C.) 867. 
7 


VOL. IV. 
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of the land, arising from extrinsic or collateral circumstances, 
unconnected with the direct improvements of the alienee by his 
particular labor and expenditures ; such as the enhanced value, 
arising from the increasing prosperity of the country, or the 
erection of valuable establishments in the neighborhood. The 
allowance would seem to be reasonable and just, inasmuch as 
the widow takes the risk of deterioration, arising from public 
misfortunes, or the acts of the party. If the land, in the interme- 
diate period, has risen in value, she ought to receive the benefit; 
if it has depreciated, she sustains the loss. Ch. J. Parsons, in 
Ghre v. Brazier^ (a) was inclined to the opinion, that the widow 
ought to be allowed for the increased value arising from extrin- 
sic causes ; and the Supreme Court of Pennsylvania, in an 
elaborate judgment, delivered by the Chief Justice, in Thompson 
V. Morrow^ (b) decided that the widow was to take no advan- 
tage of any increased rise in value, by reason of improvements 
of any kind made by the purchaser; but, throwing those out of 
the estimate, she was to be endowed according to the value at 
the time of the assignment. This doctrine is declared, by Mr. 
Justice Story, (c) to stand upon solid principles, and the gen- 
eral analogies of the law, and he adopts it. The distinction is 
supposed not to have been within the purview of the ancient 
authorities. 

In New York, the very point arose, and was discussed, in 
Dorchester v. Cov^ntry^ (d) and the court adhered to the general 
rule, without giving it any such qualification ; and they 
* 68 confined the widow to her dower, computed according * to 
the value of the land at the time of the alienation, though 
it had risen greatly in value afterwards, exclusive of buildings 
erected by the alienee. The same doctrine was followed in 
Shaw V. White, (e) and the language of the statute to which 


(a) 3 Mass. Rep. 544. 

(b) 5 Ser«. & RawlOi 289, Shirt* v. Sbirtz, 5 Watts, 255, S. P. 

(c) 3 Mason’s Rep. 375. 

' {d) 11 Johns. Rep. 510. 

{e) 13 Johns. Rep. 179. Walker v, Schuyler, 10 Wendell, 480, S. P. . So, in Tod 
V, Baylor, 4 Leigh’s Rep. 498, die Court of Appeals of Virginia held, that in equity 
as well as at law, the widow was to take for dpwer tho lands according to the value at 
the time of alienation, and not at the time of the assignment of dower ; and that she 



OP REAri PROPERTY. 


75 


htC. liV.] 

these decisions alluded (a) was, that the dower of any lands 
sold by the husband should be according to the value of the 
lands, exclusive of the improvements made since the sale.” 
That statute required, in case' of improvements made by tlie 
heir, or other proprietor, upon lands previously wild and unpro- 
ductive, that the allotment of dower be so made as to give those 
improiwments. to the heir or owner. The construction of the 
statute, as to this question, did not arise, and was not given, in 
Humphrey V. Phinney ; (b) and it may be doubted whether the 
statute has not received too strict a construction in the subse- 
quent cases. The better, and the more reasonable American 
doctrine upon this subject, I apprehend to be, that the improved 
value of the land, from which the widow is to be excluded, in 
the assignment of her dower, as against a purchaser from her 
husband, is that which has arisen from the actual labor and 
money of the owner, and not from that which has arisen 
from extrinsic or general causes, {c) ^ The New York Revised 


was not entitled to any advantage from enhancement of the value by improvements 
made by the alienee, or from general rise in value, or from any cause whatever. On 
the other band, the Su]jremc Court of Ohio, in the case of Dunsett v. Bank of United 
States, 6 Ohio Rep. 76, follows the doctrine laid down in Thompson v. Morrow, and 
Gore V. Brazier, and by Mr. Justice Story, in 3 Mason, 375.“ 

(а) Laws of New York, sess. 29, c. 168. 

(б) 2 Johns. Rep. 484. 

(c) See mpra^ pp. 66, 67, and the cases there referred to, and Taylor w. Broderick, 
1 Daua^s Ken. Rep. 348. Essay on Dower, in the American j^urist. No. 36, for Jan- 
uary, 1838, p. 327. In the case of Powell v, M. & B. Man. Co. 3 Mason’s Rep. 373, 
it was suggested, that in Hale v. James, 6 Johns. Ch. Rep. 258, the chancellor adhered 
to the rule, that the value of the land at the time of alienation was to be taken and 
acted upon os a clear rule of the common law apd that the common-law authorities 
do not warrant any such doctrine. I am rather of the opinion that they do warrant 
the doctrine, to the extent the chancellor meant to go, viz : thftt the widow was not to 
be benefited by improvements made hif the alienee. That position docs not seem to bo 
denied j and in Hale v. James, as well as in Humphrey v. Phinney, nothing else was 
decided, for nothing else was before the court. In the former case the chancellor did 
not**’mean to give any opinion^ on the distinction between the increased value arising 


1 This rule is approved and followed in Bowie v. Berry, 8 Md. Ch. Dec. 869. Dirasher 
V, Pinckard, 28 Ala. 616. Johnston v, Vandyke, .6 McLean, 422. Summers v. Babb, 13 
111.488. 

« In Alabama, the widow is endowed of the value at the time of the alienation. Barney 
i>. Frowner, 9 Ala. R. 901. 

• And so the rule was stated in Parks Hardey, 4 Bradf. (N. Y.) 16. 
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* 69 Statutes (a) have * declared, that if the husband dies 
seised^ the widow shall recover damages for withholding 
her dower; and the damages shall be one third of the annual 
value of the mesne profits of the lands in which she shall re- 
cover dower, to be estimated from the time of the husband^s 
death, in the suit against the heirs, and from the time of the 
•demand of her dower, in the suit against the alienee of the heir, 
or other persons, and not to exceed six years in the whole. No 
damages are to be estimated for the use of any permanent im- 
provements made after the death of the husband. A more 
necessary provision respecting damages, as against the alienee 
of the husband, (for on that point there is a difference between 
the decisions in this country,) is altogether omitted, (ft) 

When the certainty of the estate belonging to the widow as 
dower, is ascertained by assignment, the estate does not pass 
by assignment, but the seisin of the heir is defeated ub initio^ 
and the dowress is in, in intendment of law, of the seisin of her 
husband ; ^ and this is the reason that neither livery nor writing 
is essential to the validity of an assignment m pais, (c) Every 
assignment of dower by the heir, or by the sheriff, on a recovery 
against the heir, implies a warranty, so far that the widow, on 
being evicted by title paramount, may recover in value a third 
part of the two remaining third parts of the land whereof she 


from tho acts of the purchaser, and from collateral causes ; and so ho expressly de- 
clared. 

(d) Vol. i. 742, secs. 19, 20, 21, 22, 23. 

(h) Jti Tod V. Baylor, 4 Leigh’s Rep. 498, it was held, that the widow was not enti- 
tled to an account of profits, as against an alienee of tho husband, except from the 
date of tlie subpoena. In Maryland, also, the widow recovers damages against the 
alienee of her husband, only from the time of the demand and refusal to assign. 
Steiger’s Adm. v. Hillen, 5 Gill & Johnson, 121. In Woodruff v. Brown, 4 Harri- 
son’s N. J. Rep., 246, it was hold, that tout temps prist might be pleaded by the heir in 
an action of dower, hut that the pica was personal and peculiar to him, and could 
not he pleaded by his alienee or feoffee. They must answer in damages from fce 
death of the husband dying seised, and seek their indemnity upon their covenants 
against the heir.® 

(c) Co. Litt. 3.5, a. 


1 See Childs v. Smith, 1 MA. Ch. Dec. 488, 

2 See Hopper v. Hopper, 2 N. J. 715. 
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was dowable. (a) ^ In Bedinfffiel<Ps case^ (6) it was held, that 
the widow, in sach a cas,e, was to be endowed anew of other 
lands descended to the heir ; but where the assignment was by 
the alienee of the husband, and she was impleaded, she was not 
to vouch the alienee to be newly endowed, because of the greater 
privity in the one case than in the other. It is likewise provided 
by the new statute law of New York, (c) that upon the 
acceptance of an assignment of dower by the heir, * in "^70 
satisfaction of the widow’s claim upon all the lands of her 
husband, it may be pleaded in bar of any future claim on her 
part for dower, even by the grantee of the husband. 

In the English law, the wife’s remedy by action for her dower, 
is not within the ordinary statutes of limitation, for the widow 
has no seisin ; but a fine levied by the husband, or his alienee 
or heir, will bar her by force of the statute of non-claims, unless 
she brings her action within five years after her title accrues, 
and her disabilities, if any, be removed, (d) In South Carolina, 
it was held, in Ramsay v. Dozier^ (e) and again, in Boyle v. 
Rowand^ {/) that time was a bar to dower, as well as to other 
claims. But in the English law there is no bar; and in New 
Hampshire, Massachusetts, and Georgia, it has been adjudged, 
that the writ of dowCr was not within the statute of limita- 
tions. (g-) 2 As to the account against the heir for the mesne 

(а) Perkins, sec. 419. Co, Litt. 384, b. The widow^s remedy, on eviction by par- 
amount title of lands assigne d to her for dower, is by a new assignment of dower, and 
she cannot sustain an action upon the covenant of warranty to her husband, because 
slie docs not hold the whole estate. The right of action Is in the heirs. St. Clair v. 
Williams, 7 Ohio Rep, part 2, 110. 

(б) 9 Co. 17. 

(c) New York Revised Statutes, vol. i. 793, sec. 23. 

{d) Davenport v. Wright, Dy. 224, a. Sheppaid^s Touch, by Preston, vol. i. 28, 
32 ; Park on Dower, 311. 

(e) 1 Tred. Const. Rep, S. C. 112. 

{f) 3 Dess. Ch. Rep. 555. The dowress in South Carolina is now barred by a 
statute of limitations, after twenty years. Wilson v, McLenagban, 1 McMullan, 35. 

(p) Barnard v. Edwards, 4 N H. Cas. 107. Parker v. Obear, 7 Metcalf's Rep. 24. 
Wakeman v. Roache, Dudley's Rep. 123. In Maryland, in the case of Wells v, Beall, 
2 Gill & Johnson, 468, Chancellor Bland held, that ^he statute of limitations was no 
bar in equity to the claim of dower, or the rent and profits thereof. 

1 French v* Peters, 33 Maine, 896. Mantz v, Buchanan, 1 Md. Ch. Dec. 202. 

a But the statute of limitations begins to run after a demand of dower. Robie v. Flanders, 

?♦ 
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profits, the widow is entitled to the same from the time her title 
accrues; and unless some special cause be shown, courts of 
equity carry the account back to the death of the husband, {a) ^ 
The New York Revised Statutes (b) have given a precise period 
of limitation, and require dower to be demanded within twenty 
years from the time of the death of the husband, or from the 
termination of the disabilities therein mentioned, one of which 
is imprisonment, on a criminal charge or conviction, (c) ^ 


(a) Oliver v. Uicliardson, 9 Vcs. 222. See also Swaino v. Ferine, 5 Johns. Ch. 
Rep. 482. 

(h) Vol. i. 742, sec. 18. 

[c) In New Jersey an action of dower is barred by the statute of limitations after 
twenty years, (Berrien v. Connover, I Ilurrison’s Rep. 107,) and in Ohio, after twenty- 
one years, (Tuttle u. Willson, 10 Ohio Rep. 24.) If dower be not assif^ned to the 
widow during her life, the right is extinct. I know of no proceedings, said Lord 
Wynford, by which the fruits of dower could be recovered for her representatives. 
1 Kna])p’s Rep. on Appeals, 22.5.'* In the report of the English real property com- 
iHiissioiiers, in 1829, it was proposed, that no suit for dower should be brought, unless 
within twenty years next after the deatli of the husband ; and that an account of the 
;ronts and profits of the dowahlc land should be limited tp si.x years next before the 
commencement of the suit. Thi.s rule was adopted by the statute of 3 and 4 William 

IV. e. 27 ; and it is the rule jirecisely in the New York Revised Statutes, (see supra;) 
and in vol. ii. 303, 332, 343, the writ of dower, as well as other real actions, is abol- 
ished, and the action of ejectment substituted and retained, ufftr dismissing all the 
fietitiaus parts of it. The common-law remedy, by writ of nuisance, is retained and 
simplitied ; and that writ, with some parts of the action of waste, are the only speci- 
mens of any of the real actions known to the common law, which arc retained in New 
York. A writ of nuisance was prosecuted to trial in New York, in 1843, in the case 
of Kinty. o. McNcal, 1 Denio, 438, but this antiquated proceeding was not encouraged, 
and the court held the parties to strict practice. The real actions arc still retained in 
several of tlie United States. In Pennsylvania, the ancient real actions have been 
hitherto retained as part of their remedial law, though the writ of right is not known 
to have been actually brouglit,arid the assize of nuisance is reluctantly retained as an 
existing remedy. (Brackenridge*s Miscellanies, 438. Barnet v. lliric, 17 Serg. & 
Rawlc, 174. I Rawle, 44, S. C. Report of the Commissioners on the Civil Code of 

33 N. H. 624. See the subject examined in Mayr. Runiney, I Mann. (Mich.) 1; May t>, 
Specht, 1 Ibid. 187 ; Tooke v. Hardeman,^ 7 Geo. 20. 

t And having obtained jurisdiction, a court of equity will settle all questions which arise, 
in order to prevent a multiplicity of suits, 'I'urner v. Morris, 27 Miss. 733. 

2 As to laches and lapse of time barring an annuity given in lieu of dower, see Chew 

V. Farmers’ Bank, 9 Gill, 361. 

8 And see Kiddall «. Trimble, 1 Md. Ch. Dec. 148. If the widow dips, pending a suit 
for dower in lands aliened by her husband, her representatives cannot recover mesne 
profits. Turney v. Smith, 14 III. 242. Otherwise if the husband died seised. Johnson u, 
Thomas, 2 Paige, 377. And it was held, in Harper v. Archer, 28 Miss. (6 Cush.) 212, that, 
though the widow neglect to have dower assigned her, equity will give an account to her 
representatives, if she die before an account be taken* 
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* Dower may be recovered by bill in equity^ as well as *71 
by action at law.^ The jurisdiction of chancery over the 


Pennsylvttniii, in January, 1835, pp. 58, 59. The commissioners recoin mended the 
substitution of the writ of nuisance for the assize of nuisance, as more simple, easy, 
and effectual.) The writ of right, and possessory real actions, are still in use in Maine, 
New Hampshire, Virginia, and Kentucky, and they were in Virginia placed under 
statutory limitations, as late as December, 1830. Robinson on the Practice in the 
Courts of Law and Equity, in Virginia, vol. i. 464. The writ of right is retained and 
regulated by the Territorial Law of Michigan, of February 26, 1821, and the writ 
of disseisin in Indiana. Revised Statutes of Indiana, 1838. The action of Eject- 
ment with its harmless, and as matter of history, curious and amusing English 
fictions, is retained in New Jersey, Delaware, Ohio, Indiana, Illinois, Maryland, North 
CaVolina, Virginia, Kentucky, Mississippi, Tennessee, and perhaps in some other 
states. In Pennsylvania, South (krolina, Missouri, and New York, the fictitious part 
of the action is abolished by statute. In Alabama, the action of tr(^spass is used to 
try title to lands. In Tennessee, a writ issues and is served hy the sheriff’ on the 
tenant along with the declaration in ejectment. This is hy the statute of 1801. In 
Pennsylvania, the revisors of the civil code suggested that the action of cjcctnicnt might 
well be expanded, modified, and applied as a substitute for the principal part of the 
ancient real actions, and they prepared a hill for that juirpose. By the hill it might 
be brought upon the right of possession of real estate of a corporeal nature, and 
upon the right of property in incorporeal hereditaments ; and upon the right of prop- 
erty in any remainder or reversion in real c.stato against any other person claiming the 
same remainder or reversion, and hy any person in possession of real estate to deter- 
mine adverse claims thereto. Possession of land might, also be recovered in the 
action of intspass quare clausern Jrexpt. In Massachusetts, the writ of right, and the 
possessory real actions, would appear to be in active and familiar use, in all their varied 
forms and technical distinctions, after having become simjilified, and rendered free 
from every trouldcsome incumbrance that perplexed the ancient process and pleadings. 
See Professor Steam’s and Judge Jackson’s Treatises on the Pleadings and Practice 
in Real Actions in Massaciuisetts, passim, and 2 Metcalf’s Rep. 32, 163. So late as 
1834, we perceive a decision in New Hampshire, in the action of fomechn ht mnaimkr, 
in the case of Frost v. Cloutrnan, (7 New Hampshire Rep. 1,) and to which the 
defence was a comwov recovery, levied there in 1819, in bar of an estate tail. The 
law of common recoveries was familiarly and learnedly discussed. Indcial, it is a 
singular fact, a sort of anomaly in the history of jurisjirudcnce, that the curious 
inventions, and subtle, profound, but solid distinctions, which guarded and cherished 
the rights and remedies attached to real property in the feudarages, should have been 
transported, and should for so long a time have remained rooted in soils that never 
felt the fabric of the feudal system j whilst on the other hand, the English purliamcn- 
taiy commissioners, in their report, proposed, and Parliament executed, a sweeping 
abohtipn of the whole formidable catalogue of writs of right, writs of entrv, writs of 
assize, and all the other writs in real actions, with the single exception of writs of 
dower, and quare irnpedit. This we should hardly have expected in a stable and proud 
monarchy, heretofore acting upon the great text authority of Lord Bacon, that 


^ Seo Campbell v, Murjffiy, 2 Jones’s Eq. 867. 
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claim of dower, has been thoroughly examined, clearly asserted, 
and definitively established. It is a jurisdiction concutront 
with that law ; and when the legal title to dower is in contro-^ 
versy, it must be settled at law ; but if that be admitted or 
settled, full and effectual relief can be granted to the widow 
• 72 in equity, both as to the assignment of * dower and the 
damages.^ The equity jurisdiction was so well established, 
and in such exercise in England, that Lord Loughborough said 
that writs of dower had almost gone out of practice, (a) The 
equity jurisdiction has been equally entertained in this coun- 
try, {b) though the writ of dower unde nihil habet^ is the remedy 
by suit most in practice. The claim of dower is considered, in 
New Jersey, which has a distinct and well organized equity 
system, as emphatically, if not exclusively, within the cogni- 
zance of the common-law courts, (c) 


wero good if men, in tlicir innovations, would follow the example of time itself, which, 
indeed, innovnteth greatly, but quietly, and by degrees scarce to he perceived.” 

By the statute of 3 and 4 William IV. c. 27, all real and mixed actions, except the 
writ of right of dower, and the writ of dower unde nihil habet, quare impedit and eject- 
ment, were abolished. So, the legislature of Massachusetts, upon^the recommendation 
of the commissioners appointed to revise their laws, have at length yielded to the 
current of events, the force of examples, and the innovating spirit of the age, which is 
sweeping rapidly before it, in Knglund and in this country, all vestiges of the ancient 
jurisprudence. They have abolished all writs of right and of formedon, and all 
writs of entry, except the writ of entry upon disseisin, and which is regulated and 
reduced to its simplest form. This last writ was fleemed by the commissioners more 
simple and convenieut, and much more eft'ectual than the ejectment, because a final 
judgment in a writ of entry is a bar to another action of the same kind. The old 
comrnon-luw remedies for private nuisances arc also abolished, and the substituted 
remedies are the action on the case, and an enlarged equity jurisdiction, given to the 
Supreme Judicial Court. Mass. Revised Statutes, 1835, part 3, tit. 3, c. 101, 106. 

(a) Goodenough v. Goodenough, Dickons, 795. Curtis v. Curtis, 2 Bro. 620. 
Munday n, Munday, 4 Ibid. 295. 2 Yes. Jr. 122, S. C. 

(/>) Swaino v. Perine. 5 Johns. Ch. Rop. 482. Greene v. Greene, 1 Hammond^s 
Ohio Rep. 244. Dr. Tucker, note to 2 Blacks. Com. 135, n. 19. Chase’s Statutes 
of Ohio, vol. ii. 1316. Grayson v. Moncure, 1 Leigh, 449. Kendall v. Honey, 5 
Monroe, 284. Stevens v. Smith, 4 J. J. Marsh. Rep. 64. Badgeley v, Bruce, 4 
Paige, 98. London v, London, 1 Humphrey’s Tenn. Rep. 1, 12. 

(c) Harrison v. Eldridge, 2 Halsted, 401, 402. 


1 The husband’s alienee may resort to equity to have dower assigned so as to bo let into 
the residue of the land*. Shelton v. Carrol, 16 Ala. 148. ' An equity cannot be interposed 
to defeat a right of dower, but if the widow applies for equitable relief she cannot resist 
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In addition to the legal remedies at law and in equity, the 
surrogates, in New York, and courts in other states, are em- 
powered and directed, upon the application either of the widow 
or of the heirs or owners, to appoint three freeholders to set off 
by admeasurement the widow’s dower, (a) This convenient 
and summary mode of assignment of dower, under the direc- 
tion of the courts of probates, or upon petition to other compe- 
tent jurisdictions in the several states, has probably, in a great 
degree, superseded the cornmon-law remedy by action. When 
a widow is legally seised of her freehold estate as dowress, she 
may bequeath the crop in the ground of the land holden by her 
in dower, (b) 

Having finished a review of the several estates of freehold 
not of inheritance, we proceed to take notice of the principal 
incidents which attend them, and which are necessary for their 
safe and convenient enjoyment, and for the better protection of 
the inheritance. 

* (1.) Every tenant for life is entitled, of common right, * 73 
to take reasonable estovers, that is, wood from off the 
land, for fuel, fences, agricultural erections, and other necessary 
improvements.^* According to Sir Edward Coke, they are 

(fl) New York Revised Statutes, vol. ii. 488-492. Coates v, Cheever, 1 Cowon, 
460. Hotchkiss’s Code of Statute Law of Georgia, 433. 

(6) Perkins, sec. 521. Oy. 316, pi. 2. The statute of Merton, 20 Henry III., had 
this provision ; and it has been frequently reenacted in New York, and is now 
included in the new revision of the statute laws. New York Revised Statutes, vol. 
i. 743, sec. 25. In the revised statute codes of the several stales, the law concerning 
dower is usually one of the titles, and it is well digested upon common-law principles, 
and power is given to the circuit courts, county courts, probate, surrogate, or orphans’ 
courts, before whom suits in dower are brought, to cause dower to be assigned by 
commissioners. These revised codes in the western, as well as in the Atlantic states, 
are ably executed, and wisely conservative in their provisions, not only in this particu- 
lar case, but under all the titles and modifications of property. None of the states 
have gone quite as far in their improvements or innovations as the Revised Statutes 
of New York, of 1830. 


an equitably defence as against bond Jide purchaser without notice. Blain v. Harrison, 
11 111. 884. 

1 Wood or timber cut on the land can only be used on the premises and cannot be sold 
or exchanged, even to purchase materials for repairs. Miles v. Miles, 32 N. H. 147. But 
see, also, Dalton r. Dalton, 7 Ired. Eq. 197; Jones Jones, Busbee (Law) 177. Where 
dower is given in several parcels, the widow is not bound to use each parcel as if her hus- 
band had died seised of that only, Childs r. Smith, 1 Md. Ch. Dec. 483. 
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estoveria codificandi^ ardendi^ arandi^ et claudencU* ((^) But, 
und^r the pretence of estovers, the tenant must not destroy 
the timber, nor do any other permanent injury to the inheri- 
tance ; for that would expose him to the action and penalties of 
waste. (&)i 

(2.) He is entitled, through hih lawful representatives, to 
the profits of the growing crops, in case the estate determines 
by his death, before the produce can be gathered.’-^ The profits 
are termed emblements^ and are given on very obvious princi- 
ples of justice and policy, as the time of the determination of the 
estate is uncertain. He who rightfully sows, ought to reap 
the profits of his labor ; and the emblements are confined to 
the products of the earth, arising from the annual labor of the 
tenant. The rule extends to every case where the estate for life 
determines by the act of God, or by the act of the law, and not 
to cases where the estate is determined by the voluntary, wilful, 
or wrongful act of the tenant himself, (c) ^ The doctrine of 
emblements is applicable to the products of the earth which are 
annual, and raised by the yearly expense and labor of the tenant. 
It applies to grain, garden roots, &c., but not to grass or fruits, 
which are the natural products of the soil, and do not essentially 
owe their annual existence to the cultivation of man. (d) The 
tenant, undgr the protection of this rule, is invited to agricultu- 
ral industry, without the apprehension of loss by reason of the 
unforeseen contingency of his death, (e) 

(3.) Tenants for life have the power of making underleases 


(a) Co. Lilt. 41, b. (6) Co. Litt. 73, a, b. 

(c) Gland's case, 6 Co. 116. Debow v. Titus, 5 Halsted, 128. 

(ri) Evans w., Roberts, 5 Barnw. & Cress. 829. Com. Dig. Biens. G. 1. Evans v. 
Iglehart, C Gill & Johns. 171. In England, a custom that a tenant shall have the 
way-going crop, after the expiration of his terra, is good, if not repugnant to his 
lease. Wigglesworth a. Dallison, Doug. 201. 

(e) Co. Litt. 55, b. A dowress may bequeath her emblements, otherwise they go 
to her personal representatives. Statute of Merton, 20 Hen, III. c. 2. 


1 See Sarles v. Sarles, a Sandf. Ch. R. 601. 

8 But if he dies before the seed is sown, the cost of preparing the ground cannot be 
recovered. Price v. Pickett, 21 Ala. 741. 

« Tims • if the tenant marries, she is not entitled to the growing crops, Hawkins r. 
Skeggs, 10 Humph. 81. 
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for any lesser term ; and the same rights and privileges 
* are incidental to those under-tenants which belong to the * 74 
original tenants for life. If the original estate determines, 
by the death of the tenant for life, before the day of payment 
of rent from the under-tenant, the personal representatives of 
the tenant for life are entitled to recover from the under-tenant 
the whole, or a proportional part, of the rent in arrear. (a) I'he 
under-tenant is likewise entitled to the emblements, and’ to the 
possession, so far as it may be necessary to preserve and gather 
the crop, (b) 

(4.) In estates for life, if fhe estate be charged with an in- 
cumbrance, the tenant for life is bound, in equity, to keep down 
the interest out of the rents and profits ; but he is not chargeable 
with the incumbrance itself, and he is not bound to extinguish 
it.^ The doctrine arises from a very reasonable ruh^ in equity, 
and applies between a tenant for life, and other parties having 
successive interests. Its object is to make every part of the 
ownership of a real estate bear a ratable part of an incumbrance 
thereon, and to apportion the burden equitably between the 
parties in interest, where there is a possession. The tenant for 
life contributes only during the time he enjoyed the estate, and 
the value of his life is calculated according to the common 
tables, (c) If he pays off* an incumbrance on the estate, he is, 
prima facie^ entitled to that charge for his own benefit, with 
the qualification of having no interest during his life, {d) And 
if the incumbrancer neglects for years to collect his interest 
from the tenant for life, he may, notwithstanding, collect the 
arrears from the remainder-man ; (e) though the assets of the 

(а) See vol. iii. n. 471. 

(б) Bevans v, Briscoe, 4 Harr. & Johns. 139. 

(c) Lord Hardwicke, in Casborne v. Searfe, 1 Atk, 606, Bevel v. Watkinson, 1 

Vcs. 93, and in Amesbury v. Brown. Ibid. 480. Tracy v. Hereford, 2 Bro. 128. 
Penhym v. Hujyhes, 5 Ves. 99. Burges v. JJiawbey, I Turner & Russell, 169. 
Hunt i’. Watkins, 1 Humphrey's Rep. 498. Poster v. Hilliard, 1 Story’s 

Rep. 77. 

(d) Lord Eldon, in Earl of Buckinghamshire u. Hobart, 3 Swanst. 1 99. 

(c) Roe V. Pogson, 2 Modd. Rep. 581. American edit. 


1 As to payment of bond debts of testator by the tenant for life, see Morloy v. Morloy, 
86Eng. L.&Eq.220. 
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estate of the tenant for life would equitably be answerable to 
the remainder-man for his indemnity, and they remain answer- 
able for arrears of interest accrued in his lifetime. The 
*75 *true principle on this subject is, that the tenant for life 
is to keep down the annual interest, even though it should 
exhaust the rents and profits ; ^ and the whole estate is to bear 
the charge of the principal, in just proportions. The old rule 
was, that the life estate was to bear one third part of the entire 
debt, and the remainder of the estate the residue, [a) But the 
Master of the Rolls, in White v. WliitCj (b) declared this to be a 
most absurd rule ; and he held, that the interest alone arising 
during the life estate, was the tenant’s fair proportion. Lord 
Eldon said, that this was the rule as to mortgages, and other 
charges on the whole inheritance. But it is now the doctrine 
in the English Chancery, in respect to a charge upon renewal 
leases, that the tenant for life contributes in proportion to the 
benefit he derives from the renewed interest in the estate. The 
proportion that he is to contribute depends upon the special cir- 
cumstances of the case ; and the practice is, to have it settled 
on a reference to a master., (c) The rents and profits are to be 
applied in the discharge of the arrears of intercut accruing dur- 
ing a former, as well as during an existing tenancy for life, and 
remaining unpaid; and this hard rule was explicitly declared 
by the Master of the Rolls, in PenJiijrn v. Hug'hes, (d) ^ The 
rule applies to a tenant in dower, and by the courtesy, as well 
as to any other tenant for life, with this qualification, that a 


(a) Rowell v. Wtille}^ 1 Rep, in Ch. 219. 

(/>) 4 Vcs. 24. 

(c) Lord Eldon, in White v. White, 9 Ves. 560. Allen v. Backhouse, 2 Ves. & 
Beil. 65. 

((/) 5 Ves. 99. 


1 When a tenant for life, with power to charge the estate, executed the power, and the 
rents being insufficient to pay the interest, paid the difference himself, his estate was held 
entitled to reimbursement out of the corpus of the estate. Lord Kensington v. Bouverie, 
81 Kng. L- & Kq. 346. 

2 But see this case remarked upon by Wood, V. C., who held that where first tenant for 
life of a mortgaged estate allowed the interest to fall into arrear, the second tenant for 
life might have the arrears raised out of the inheritance, in Siharshaw v. Gibbs, 28 Eng. L. 
& Eq. 881. 
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dowress is only bound to keep down one third part of the ac- 
cruing interest, because she takes only one third part of the 
estate ; and if she redeems the whole mortgage, she would have 
a claim on the estate for two thirds of the interest of the mort- 
gage so redeemed, and the whole of the principal, (a) ^ 

But while tenants for life are entitled to these privileges, 
the law has discovered a similar solicitude for those who 
* have an interest in the inherftance in remainder or rever- * 76 
sioii. If, therefore, the tenant for life, or for years, as the 
case may be, should, by neglect or wantonness, occasion any 
permanent waste to the substance of the estate, whether the 
waste be voluntary or permissive, {b) as by pulling down 
houses ; suffering them to go to decay from the want of ordi- 
nary care ; cutting the timber unnecessarily ; (c) opening mines ; 
or changing one species of land into another; he becomes lia- 
ble, in a suit by the person entitled to the immediate estate of 
inheritance, to answer in damages, as well as to have his future 
operations stayed, (d) ^ If the land be wholly wild and uncul- 


(а) Vide supra^ 46. ^ House v. House, 10 Paige, 159. 

(б) Neither Mr. Hargrave nor Mr. Park were able to find any authority declaring 

that the dowress was chargeable with permissive waste ; ‘ though both of them were of 
opinion that she was answerable. Harg. note 377, to Co. Litt. lib. 1. Park on 
Dower, 357. , 

(c) Clearing land by the tenant, which is bad hUsbaiidry, and without pretence 
that it was- for estovers, is waste. 7 N. H. Rep. 171. But the tenant for life is 
bound -to keep down ordinary charges for taxes and repairs, out of Uie rents and 
profits of the estate. Cairns v. Chahert, 3 Ed. Ch. Rep. 312. But a tenant for 
life cannot lay out moneys in building or improvement on the estate, and charge 
it to the inheritance. The Court of Chancery w'ill not sustain an inquiry whetlicr the 
improvements were beneficial. The tenant makes them at his own hazard. Calde- 
cott V Brown, 2 Hare, 144. 

(d) Co. Litt. 53, a, b, Butlcr^s note, 122, to Co. Litt. lib. 3. Dane’s Abr. vol. iii. 
tit. Waste, possiw. 2 Blacks. Com. 281. Alterations in a tenement become waste, 
as bj converting two chambers into 0004 or pulling down a house, and rebuilding 
it in a different fashion, even though it be thereby more valuable. Graves’s ease. 


t Danforth v. Smith, 28 Vt. 247. In this case Redfield, J., thou^t that the American 
courts had not generally required a tenant for life, and certainly not a dowress, to keep, 
dovm the interest. In StUweU Doughty, 2 Bradf. (N. Y.) 811, it was held, that a tenant 
fay life, taking by wUl the clear income,” must pay the interest of a permanent improve- 
ment of her estate, and the principal be assessed to the remainder-man. 

See Glemence c. Steere, 1 R. I. 272; Dozier v, Gregory, 1 Jonw’ Law, lOO. As to 
VOL. IV. 8 
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tivRted, it has been held, that the tenant may clear part of it 
for the purpose of cultivation ; but he must leave wood and 
timber suflScient for the permanent use of the farm. And it is 
a question of fact for a jury, what extent of wood may be cut 
down, in such cases, without exposing the party to the charge 
of waste, (a) The American doctrine on the subject of waste 
is somewhat varied from the English law, and is more enlarged, 
and better accommodated to the circumstances of a new and 
growing country.^ Jn Pennsylvania, the law, as to the tenant 
in dower, on the subject of clearing wild lands assigned for 
dower, accords with the rule in New York, [b) In Massachu- 
setts, the inclination of the Supreme Court seemed to be other- 
wise, and in favor of the strict English rule ; and that was one 
of the reasons assigned for holding the widow not dowable 
of such lands, (c) In Virginia, it is admitted, that the law of 
waste is varied from that in England ; and the tenant in dower, 
in working coal mines already opened, may penetrate into 
* 77 new seams,’ and sink new shafts, without being * charge- 
able with waste, {d) So, in North Carolina, it has been 
held not to be waste to clear tillable land for the necessary sup- 
port of the tenant’s family, though the timber *be destroyed in 
clearing, (c) And in BaHentine v. Poyner^ (/) it was admitted, 


Co. Litt. 5.*^, a, n. 3. City of London v. Graeme, Cro. Juc. 182. 2 Rol. Abr. 815, pL 
17,18. 

(«) Jackson v, Brownson, 7 Johns. Rep. 227. Hickman v. Irvine, 3 Dana’d Ken. 
Rep. 123. 

(h) Hastings t?. Crunckleton, 3 Yeates’s Rep. 261. 

(c) Conner v. Shepherd, 16 Mass. Rep. 164. 

{d) Findly t;. Smith, 6 Munf. 134. Crouch v. Puryear, 1 Randolph's Rep. 258. 

(c) Parkins v. Coxe, 2 Hayw. 339. In Tennessee, also, the law concerning waste 
is construed liberally in favor of the widow. She may cut down timber for necessary 
use, provided the estate be not injured, and enough bo left for permanent use. Owen 
V. Hy<le, 6 Ycrger, 334. 

(/) 2 Hayw. 110. 


waste in cutting ornamental timber, see Marker r. Marker, 4 Eng. L. & Eq.96; Lushing' 
ton r. Boldero, 8 Ibid. 266. 

1 See Crockett v. Crockett, 2 Ohio §t. R. 180; M’Cullough tJ. Irvliio, 18 Fentt. St, R. 
488, The tenant may use mines already open and sell the products, arid out timbeir for 
usein mining. Neel e. Neel, 19 Penn. St. R. 323. The court will restrain upskllfhl min- 
ing, hufr i\ot suoh as merely tends to exhaust the mine. Irwin v. Covode, 24 Ibid. 162. 
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that the tenant in dower might use timber for making staves 
and shingles, when that was the ordinary use, and the only use 
to be made of such lands. She was only restricted from clear- 
ing lands for cultivation, when there was already sufficient 
cleared for that purpose, {a) 

The tenants by the courtesy, and in dowbr, and for life or 
years, are answerable for waste committed by a stranger ; and 
they take their remedy over against him ; {b) and it is a general 
principle, that the tenant, without some special agreement to 
the contrary, is responsible ^to the reversioner for all injuries 
amounting to waste, done to the premises during his term, by 
whomsoever the injuries may have been committed, with the 
exception of the acts of God, and public enemies, and the acts 
of the reversioner himself. The tenant is like a common car- 
rier, and the law in this instance is founded on the same great 
principles of public policy. The landlord cannot protect the 
property against strangers ; and the tenant is on the spot, and 
presumed to be able to protect it. (c) 

The ancient remedies for waste by writ of estrepement, and 
writ of waste at common law, are esseittially obsolete 5 and the 
modern practice in this country as well as in England, is to 
resort to the prompt and efficacious *temedy by an injunction 
bill, to stop the commission of waste, when the injury 
would be irreparable ; ^ or by * a special action on the * 78 


(а) In Loomis v. Wilbur, 5 Muson, 13, it was adjudjjed not to be waste in h tenant 
for life, to cut down timber trees, in order to make necessary repairs, and selling thcni 
to procnire boards for the purpose„if the mode be economical, and for the bonetit of 
the estate. But see Simmons o. Norton, 7 Bing. R. 640, 

(б) Co. Litt. 54, a. 2 Inst. 145, 303. Cook v, Ch. T. Co. 1 Denio, 91. 

(c) White V. Wagner, 4 Harr. & Jofiiis. 373. In Ohio, every tenant seised of 
lands for life, or having the care of lands, cither as guardian or execubr, or tenant 
by courtesy, or in dower, or for lile, or in right of his wife, and refusing or neglecting 
to pay the tax charged thereon, forfeits his estate therein, to the person next entitled 
in reversion or rentainder. Chase’s Statutes of Ohio, vol. ii. 1368, 1369. M’Millan 
r. Robbins, 5 Ohio Rep. 30, 

1 Crockett V. Crockett, 2 Ohio St. B. 180. Childs Smith, 1 Md. Oh, Dec. 483. When 
an injunction is asked, waste having been committed, the court will direct an account, to 
prevent multiplicity of suits. Rodgers v, Rodgers, 11 Barb. S. C. 696. Where there is 
^vlty of title, irreparable injury need not be shown in order to obtain an injunction, but 
against strangers or adverse holders it is otherwise. Georges Creek Go.^;. Detmold, 1 Md. 
Ob. Dec. 871. 
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case in the nature of waste, to recover damages, (a) ^ The 
modern remedies are much more convenient, simple, and 
prompt, and a judicious substitute for the dilatory proceedings 
and formidable apparatus of the ancient law. 

At common law, no prohibition against waste lay against 
the lessee for life or years, deriving his interest from the act 
of the party. The remedy was confined to those tenants who 
derived their interest from the act of the law but the timber 
cut was, at common law, the property of the owner of the in- 
heritance ; and the words in the^ lease, without impeachment 
of waste^ had the effect of transferring to the lessee the prop- 
erty of the timber. (6) The modern remedy in chancery, by 


(«) In the case of the Governors of Harrow School v, Aldcrton, 2 Bos, & Full. 86, 
we have the ancient action of waste, on the statute of Gloucester, in which the plain- 
tiflf is entitled to recover the place wasted, and treble damages. In Pennsylvania 
and Delaware, the ancient writ of estrepementj to prevent the commission of waste, is 
in use, and it is regulated and improved in the bill prepared by the commissioners 
on the revision of the civil code of Pennsylvania in 1835 ; and it is also applied to 
prevent trespasses upon unseated lands.^’ In Virginia, the action of waste at law is 
never brought. The remedy is^fexclusively in chancery. 1 Robinson^s Practice, 560. 
In Delaware, the action of waste is in use. 3 Harr. Rep. 9. • 

(b) At common law a tenant jTor life, without impeachment of waste^ bad much of 
the character of a tenant in fee, except ns to the duration of the estate. He might 
cut down trees and open mines, and take the produce for his own benefit. Lewis 
Bowie B case, 11 Co. 79, a, 82, h. Cu. Litt. 220’, a. But equity gives a ‘more limited 
construction to the clause, and allows to the tenant for life those powers only which a 
prudent tenant in fee would exercise. He cannot pulltlown or dilapidate houses, or 
destroy pleasure-grounds, or prostrate trees planted for ornament or shelter. Vane v. 
Lord Barnard, 2 Vern. 739. 1 Salk. 161. 'Roll Lord Somerville, 2 Eq. Cos, 
Abr. tit. Waste, pi. 8. Packington v. Packington,^ Atk. 215. But such a clause in 
leases is not one that is likely to be palpable to lessors, and is not in use in this 
country. 

Timber cut by a stranger belongs to the reversioner, and not to the tenant ; and if 
carried away, the reversioner has a constructive possession, sufficient to maintain 
trespass de bonis aspoHotis against the stranger. Bulklcy v. Dolbeave, 7 Conn. Rep. 


It has been held in North Carolina, (Dupree v. Dupree, 4 Jones’ Law, 887,) that it was 
not a good objection to an action on the case, in the nature of waste, that the reversioner 
(the pluintiff ) had purchased the estate of the particular tenant after the waste was 
committed. By the New York Code of Procedure, the action of waste is abolished, and 
the remedies substituted are judgment for damages, and forfeiture, when the imury to 
plaintiff’s estate equals the value of the tenant’s estate or nnexpimd term. Harder v. 
Harder, 26 Barb. (N. Y.) 409. # 

^’fhere In a deed, conveying land in fee-simple, the grantor reserved to himself a 
hfe-estate, held that he could not fell the timber. VV^ebster v. Webster, 38 N. H. 
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mjtinction, is broader than at law ; and equity will interpose 
in. many cases, and 'stay waste, where there is no remedy at 
law..^ If there was an intermediate estate for life, between the 
lessee for life and the remainder-man or reversioner in fee, 
the action of waste would not lie at law ; for it lay on behalf 
of him who had the next immediate estate of inheritance, (a) 
Chancery will interpose in that case ; and also where the tenant 
effects the inheritance in an unreasonable and unconscientious 
manner, even though the lease be granted without impeach- 
ment of waste. (6) ^ The chancery remedy is limited to 
cases in which * the title is clear and undisputed ; (c) and * 79 
the remedy by an action on the case in the nature of 
waste, has been held {d) not, to lie for permissive waste.'^ If 
this last doctrine be well founded, (and I think it may very 
reasonably be doubted,) (e) then recourse must be had, in cer- 

232. If cut by the tenant unnecessarily, he acquires no title to the timber cut, nor 
can he convey any to a purchaser. Mo(fCrs v. Wait, 3 AVendcll, 104. 

(a) Go. Litt. 53, b, 54, a. 

(ft) Pcrrot V. Perrot, 3 Atk. 94. Aston v. Aston, 1 Ves. 264. Vane v. Barnard, 
2 Vern. 738. Lord Tliurlow, in Tracy u. Hereford, S Bro. 138. Kane v. Vander- 
burgh, 1 Johns. Ch. Rep. 11. The New York Revised Statutes, vol. i. 750, sec. 8, 
iiave incorporated the doctrine of these chancery decisions, so far as to give to the 
person seised in remainder or reversion, an action of waste for an injury to the 
inheritance, notwithstanding any intervening estate for life or years. The statute 
remedy was first introduced, and smothered, amidst the multiplied temporary pro- 
visions of the Supply Bill, iu 1811 ! and I presume it was intondcij t6 meet the 
difficulty of some special case. Law.s of New .York, scss. 34, c. 246, sec. 47. The 
recovery, in such a ease, must be without prejudice to the intervening estate for life 
or years ; and the courts will still have to supply, by construction, the want of 
specific provision in the statute, as tm the disposition of the place wasted, and the 
damages. In Massachusetts, by statute, the person Iiaving the next intermediate 
estate of freehold, may also briiig an action of waste against a dowress. Jackson 
on Pleadings in Real Actions, 329. 

(c) Pillsworth v. Hopton, 6 Ves. 51. Storm v, Mnnn, 4 Johns. Ch. Rep. 21. 

(€?) Gibson V. Wells, 4 Bos. & Pull. 290. Horne v. Bonbow, 4 Taunt. Rep. 764. 

(e) See the just and able criticism by counsel on those decisions, in 4 Harr. & Johns. 
378, 379, 388, 889, and the dictum of Johnson, J., Ibid. 390. 

1 Rut in Maine, the equity jurisdiction is confined by statute to technical waste, Leigh- 
ton V. Leighton, 32 Maine, 809. 

2 And also where trustees ,have a power inconsistent with the tenants’ privilege of 
waste. Briggs r. Oxford, 8 Eng. L, & Eq. 194. 

• In Powys V. Blagmve, 27 Eng. L. & Eq. 668, Lord Oranworth held that equity would 
not interfere to make a tenant for life liable in a case of permissive waste. 
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tain cases, as where the premises are negligently suffered to be 
dilapidated, to the old and sure remedy of •a writ of waste ; and 
which, so far as it is founded either upon the common law, or 
upon the statute of Gloucester, (a) has been generally received 
as law in this country, and is applicable to all kinds of tenants 
for life and years, (b) It is frequently said by Lord Coke, in 
his Commentaries, (c) and it was so declared by the K. B., in 
. the Countess of Shrewsbury's case^ (d) that waste would not 
lie at common law, against the lessee for life or years ; for the 
lessor might have restrained him by covenant or condition. 

But Mr. Beeve, who was thoroughly read in the ancient 
*80 English law, insists that the common *law provided a 
remedy against waste by all tenants for life and for 
years, and that the statute of Gloucester only made the rem- 
edy more specific and certain, (e) 

. The provision in the statute of Gloucester, giving, by way of 
penalty, the forfeiture of the place wasted, and treble damages, 
was reenacted in New York, New Jersey, and Virginia, (/) 
and it is the acknowledged rule of recovery, in some of the 
other states, in the action of waste, (g) ^ It may be con- 


(а) 6 Ed^. 1. c. 5. 

(б) An action of waste will not lie against the tenant by elegit. Co. Litt. 54, a. 
•Scott V. Lenox, 2 Brockenburgh, 57. 

(c) 2 Inst. 299. 

(d) 5 Co. ft. 

(e) Reeve's History of the English Law, vol. ii. 73, 184. By tjie common law, 
says Lord Coke, 2 Inst. 300, the punishment for waste against the guardian was the 
^forfeiture of his trust, and damages to the value of the waste. Sof the tenant in 
dower yielded the like damages, and had a keeper set over her, to guard against future 

(/) Laws of New York, 1787, sess. 10, c. 6. Act of Virjginia, 1792, c. 139. Act 
of New Jersey, 1795. Elmer’s Digest, 593. 

(g) Cameron & Norw. N. 0. Rep. 26. Ch. J. Parsons, in 4 Mass. Hep. 663. 
Johnson, J., in 4 Harr. & Johns. 391. In Ohio, the tenant in dower, who wantonly 
commits or suffers waste, forfeits the place wasted in an action of waste ; but the 
statute is silent as to the treble damages. Chase’s Statutes of Ohio, vol.ii. 1316., In 
Pennsylvania, the provisions in the English statutes were always followed ; but the 
•commissioners on the revision of the civil code, reported a new provision in the ease 
of permissive waste, by directing the tenant to repair, and in default, Uie usual recovery 
ffollows of the place wasted, and treble damages. Mr. Dane, in his General Abridg- 


X See Revised Code of N. Carolina of 1854, p. 698, ch. 116, § 3; Revisdd Statutes of 
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sidered *as imported by our ancestors, with the whole *81 
body of the common and statute law then existing, and 


ment Hnd Digest of Anicrican Law, vol. iii. c. 7S, art. 11, sec. 2, art. 13, sees. 3, 4, T), 
art. 14, 80C. 2, says, that the statute of Gloucester was adopted in Massachusetts, us 
pan of their common law, as to the remedial part only, but not as to 4he lorfciture of 
the place wasted, and treble damages. The statute of 1783 gave the foiieiture of the 
place wasted, and single damages, against the tenant in dower. On the other hand, 
Jhidge Jackson, in his Treatise on the Pleadings and Practice in Peal Actions, 340, 
follows the opinion of Ch. J. Parsons, and considers the common .law of Massachu- 
setts to he, that the plaintiff will generally, in the action ot waste, reeovLM’ tlie place 
wasted, and treble damages. The weight of authority is on that side ; hut the Mass. 
Revised Statutes, of 1835, have settled the que.stion, by declaring that thp forfeiture 
for waste, a tenant in dower, shall be the place wasted, and tha amount of damof/es 
done to the premises^ to be recovered in an action of waste. This is also the law of 
Michigan. And, while on the subject, 1 take this occasion to say, that I think it must 
somewiiat startle and surprise the learned sergeants at Westminster Hall, if they 
should perchance look into the above treatise of Judge Jackson, or into the work of 
Professor Stearns on the Law and Praeti<H) of Real Action.s, to lind American law- 
yers much more accurate and familiar, than, judging from some of the late rd^joris, 
they themselves appear to be, with the learning of the Year Books, Fitzlierbcrt, lias- 
tel, and Coke, on the doctrines and pleadings in real actions. Until the late work of 
Mr. Roscoe, on the Law of Actions relating to Real Property, and which was subse- 
quent to that of Professor Stearns, and contains great legal learning, there was no 
modern work in England on real actions, to be compared with those 1 have men- 
tioned. Those abstruse subjects are digested and handled by Judge Jackson with a 
research, judgment, precision, and pcrsj)icuity, that reflect lustre on the pruiession in 
this country. Tlie Supreme Court of Massachusetts decided, in Padelford v. Padcl- 
ford, (7 Pick. Rep. 152,) the question of the forfeiture for waste on e.states in dower, 
in accordance with the opinion of Mr. Dane. But afterwards, in Sackett v. Saekett, 
(8 Pick. Rep. 309,) tlic question was much more elaborately discussed and consid- 
ered j and the conclusion was, that the rule prescribed by the statute of Gloucester 
was brought over from England by the colonists, when they first emigrated, as part 
of the common law. 

The statute of Gloucester is not law in the state of Maine, and un^ction of waste 
cannot he maintained in that state against a tenant in dower, but it is suggested 
that an action on the case, in the nature of waste, may be maintained by the rever- 
sioner, against a tenant in dower, for actual waste. Smith v. Follansbee, 13 Maine 
Rep. 273.1 


Kentucky, 1852, p. 443. In Delaware tiiere is a forfeiture of the place wasted and double 
damages. Revi.sed Code of 1852, ch. 88, § 9. In Illinois, of the place wasted and the dam- 
ages. Revised Statutes, 1868, ch. 34, ^ 80. And the same in Rhode Island against a dow- 
ress, and the place and twice the damages if the waste is committed by otlier tenant for 
life or years. In Iowa the forfeiture is treble damages. Code of Iowa, 1851, § 2134. I’he 
same in California. Compiled Laws, 1853, ch. 123, § 250, et seq. In WisciJiinn the for- 
feiture is double the damages. Revised Statutes, 1849, ch. 109, ^ 8. In Vermont the 
widow is liable for the damages alone. Compiled Laws, ch. 64, ^ 14 
1 And the forfeiture is the place wasted and the damages if a dowress commits the 
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applicable to out local circumstances. As far as the provisions 
of that statute are received as law in this country, the recovery 
in the action of waste, for waste done or permitted, is the placf 
wasted, and treble damages ; but the writ of waste has gone 
out of use, and a special action on the .case, in the nature of 
waste, is tlje substitute and this latter action, which ha? 
superseded the common-law remedy, relieves the tenant from 
the penal consequences of waste under the statute of Glouces- 
ter. The plaintifl’, in this action upon the case, recovers no 
more than tlie actual damages which the premises have sus^ 
tained. (a\ 

Under the head of permissive waste, the tenant is answera- 
ble, if the house or otlier buildings on the premises be destroyed 
by fire, through! his carelessness or negligence ; and he must 
rebuild, in a convenient time, at his own expense, (b) ^ 
*82 The statute of 6 Anne, c. 31, guarded the tenant *from 
• the consequences of accidental misfortune of that kind, 
by declaring, that no suit should be brought against any person 
in whose house or chamber any fire should accidentally begin, 

(а) Parker, J., in Linton v, Wilson, KeiVs N. B. Rep. 239^ 240. By the New 
York Revised Statutes, vol. ii. 3.34-338, 343, the writ of waste, as a real* action, is 
essentially ajiolished ; but an action of waste is substituted, in which the first process 
by summons is given; and the judgment to be rendered is, that the plaintiff recover 

. the place wasted and treble damages. If the action be brought by a joint tenant, 
or tenant in common, against liis co-tenant; the plaintiff, if he recover, may, at his 
election, take judgment for the treble damages, or have partition of the premises, 
with a deduction of the damages from the share of the defendant. In Rhode Island 
and Ohio, the action of waste is still in use, for the recovery of the freehold wasted. 
Loomis V. Wilbur, 5 Mason, 13. Statutes of Ohio, 1831, 252. This is, probably, 
the general law in this country. But as the statute of 3 and 4 Wm. IV. c. 27, 
abolished the writ of waste, it is now considered in England that the place wasted 
cannot be recovered. • , • ■ 

(б) Lord Coke says, that burning the house hynegli^mce or mischance, is waste; and 
Lord Hardwickc .speaks generally, that the destruction of the house by fire is waste, and 
the tenant must rebuild. Co. Litt. 53, a. I Ves. 462. 


waste ; while in general if it is committed during the pendency of a suit or proceedings 
for partition, the offender forfeits treble damages. Revised Statutes |ilaine, 1867, ch. 97, ^ 

1 Williams v. Lamier, Busbee Law, 30. And «ee Compiled Statutes ^ Connecticut, 
1864, tit. 1, ^ 284; Parker v, Chambliss, 12 Geo, 235. * 

? When the waste is not wilful and the tenant neglects to repair, a subsequent tenant, 
making the repairs, cannot charge them upon the inheritance. iSUarsliaw e. Gibbs, 23 
Bag: L. & Eq. 881. 
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riot any recompense be made by such person for any damage 
suff^ed or occasioned thereby.' Until this statute, tenants by 
the courtesy and in d^wer, were responsible, at* common law, 
for accidental fire ; and tenants for life and years, created by the 
act of the parties, were responsible, also, under the statute of 
Gloiicester, as for permissive waste, (a) * There does not ap- 
pear to have been any question raised, and judicially decided 
in this country,- respecting the tenant’s responsibility for acci- 
dental fires, as coming under the head of this species ol waste* 
I am not aware that the statute of Anne has, except in one 
instance, been formally adopted in any of the states. (6) It was 
intimated, upon the argument in the case of White v. W^og*- 
war, (c) that the question had not been decided;. and conflicting 
suggestions were made by counsel. Perhaps the universal 
silence in our courts upon the subject of any such responsibility 
of the tenant for accidental fires, is presumptive evidence that 
the doctrine of permissive waste has never been introduced, and 
carried to that extent, in the common-law jurisprudence of the 
United States, (ci) 

Estates for life were, by the common law, liable to forfeiture. 


(а) Harg. note 377, to Co. Litt. lib. 1. A tenant from year to year is not liable for 
permissive waste, nor for the wear and tear of the premises. Torriano v. Young, 6 
Carr. & Payne, 8. 

(б) The statute was adopted in New Jersey, in 1795. Elmer’s Digest, 593. 

(c) 4 Harr. & Johns, 381-385. 

(d) In covenants on the part of the tenant to pay rent, he is bound to pay, though 
the premises be accidentally destroyed by fire. See supra, vol. iii. 468. A tenant 
from year to year, according to the case of Izon v. Gorton, 5 Bingham’s N. C. Kep. 
501, is liable for use and occupation, though the premises be destroyed by fire. 

A valuable treatise on the Law of Dilapidations and Nuisances, by David Gib- 
bons, Esq., was published in London, 1838, in which waste of every description by 
tenants for life and for years ; by mortgagor and mortgagee j by joint tenants and 
tenants in common; and in wtiich dilapidatiois of party-walls, fences, highways, 
bridges, and sowers, are treated at large witli learning and accuracy. 


^ A tenant for life, holding under a will which required him to keep the premises “ in 
good and tenantable repair,” was held liable to rebuild, the house having been destroyed 
'by accidental Jn re Skingley, 8 Eng. L. & Eq. 91. 

• In \ irginia, money received on insurance of a building in which there is a life-bstate, 
is to be applied to the repairing of the building. Brough v. Higgins, 2 Gratt. R. 408. And 
in a similar case the tenant was held entitled to interest on the insurance money for life. 
Graham e. Roberts, 8 Ired. Eq. 99. 
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not only for waste, but by alienation in fee. Such an alienation, 
according to the law of feuds, amounted to a renunciation of 
the feudal relation, and worked a forfeiture of the vassaPs estate 
to the person entitled to the inheritance in reversion or remain- 
der. (a) Alienation by feoffment, with livery of seisin, or by 
matter of record, as by fine or recovery, of a greater estate 
•83 than the tenant for *life was entitled to, by divesting the 
seisin, and turning the estate of the rightful owner into a 
right of entry, operated as a forfeiture of the life-estate, unless 
the person in remainder or reversion was a party to the assur- 
ance. (b) But an alienation for the life of the tenant himself 
did not work any wrong; and, therefore, says Lord Coke, (c) it 
was not within the statute of Gloucester. So, a mere grant or 
release by the tenant for life,* passed, at common law, only what 
he might lawfully grant.^ In Massachusetts, Connecticut, New 
York, Pennsylvania, arid Kentucky, this feudal notion of for- 
feiture is expressly renounced, and the doctrine placed upon just 
and reasonable grounds. Any conveyance by a tenant for life. 


{a) ** Nihil de jure faocre potest quis quod vertat ad cxluierediUioncm Domini sui j 
si super hoc convictus fiicrit foedum de jure Glafhulle^ lib. 9, c. 1. Litt. 

sec. 415. 2 Blacks. Com. 274. 

(6) Co. Litt. 251, 1», 252, a. 356, a. 2 Inst. 309. Statute of Cloucestor, 6 Edw. I. 
c. 7. Preston on Abstracts of Title, vol. i. 352-356, In Sir William Pelham’s case, 
1 Co. 14, b, it was adjudged, tliat if a tenant for life conveyed in fee, by bargain and 
sale, and then snfFcrcd a common recovery, he forfeited his life-estate. But in Smith 
V. Clyfford,^ 1 Term Rep. 738, it was held, that the estate of a tenant for life was not 
forfeitet! hy suffering a. recovery. Mr. Preston tliinks the elder case the better decis- 
ion and authority, (I Preston on Convey. 202;) hut Mr. Kam, in his Outline of^the 
Law of Tenure and^Tcnancy, 125-140, has discussed this point, and examined thosq 
authorities, with much ability ; and he holds the later decision to be sound, on the 
ground that the recovery, being absolutely void, was harmless. We, in this country, 
have very little concern with such questions ; but this instance strikingly illustrates 
the matchless character of the English jurisprudence for stability, and the spirit 
which sustains it. Here were two^^ascs, at the distance of two centuries apart, on 
an abstruse and technical point of hard law; and the attention of two learned law- 
yers is immediately attracted by the apparent contrariety between them. * The one 
justifies the later case, by showing that it went *on new ground, furnished by the 
statute of 14 Eliz., subsequent to the first case ; whereas, the other, not being able 
to reconcile the cases on principle, condemns the later decision with unceremoniotus 
and blunt severity. 

(c) '2 Inst. 309. 


^ Sec liell V, Twilight, 2 Foster, 600. 



OF BBAL 


96 


LEO. LV.J 

or years, of a greater estate than he possessed,, or could 
lawfully convey, passes * only the title and estate which * 84 
the tenant* could lawfully grant, (a) It is, therefore, an 
innocent conveyance, whatever the form of the conveyance may 
be, and produces no forfeiture of the particular estate,^ It does 
not, like a feoffment with livery at common law, ransack the 
whole esiaie^ and extinguish every right and power connected 
with it. 

The same conclusion must follow from the general provision 
in the statute of Virginia, of December, 1783, and from the 
forms of conveyance in use in other states. A conveyance in 
fee by a tenant for life, by bargain and sale, or by lease and 
release, does not work a discontinuance. Conveyances under 
the Statute of Uses are innocent conveyances, since they operate 
only to the extent of the grantor’s right, and occasion no for- 
feiture ; though, if. a general warranty be annexed to these con- 
veyances, it would, at common law, work a discontinuance, 
when the warranty descends upon him who has the right to the 
lands. (Z») We have never adopted, in this country, the com- 
mon law conveyance by feoffment and livery, and we rarely use 
that by fine, or Cbrnmon recovery, or any other than the convey- 
ance by lease and release, or, more commonly, by deed of bar- 
gain^and sale. In New Jersey, by an Act in 1798, alienations 
by the husband of the wife’s lands br of his courtesy, or by a 
dowress, having an estate in dower, or other estat^ for life, and 
whether made with or without warranty, do not produce any 
pr^udice to the persons entitled to the inheritance, but the 
dowress forfeits her particular estate. , If, however, there be, in 
any state, a forfeiture of the life-estate by the act of the tenant 
for life, the party entitled to enter by reason of the forfeiture, is 


(a) New York Revised Statutes, vol. i.-7a9, secs. 143, 145. Massachusetts Revised 
Statutes, 1835, part 2, c. 59, sec. 6. M’Keo v, Prout, 3 Dallas, 486. 11 Conn. Rep. 
557. 1 Monroe^s Ken. Rep. 94. 

{6) Co. Litt. 329, a. Gilbert on Tenures, tit. Discontinuance, 112. 


1 A levy of land on a judgment collusively obtained by tenant for life, does not work a 
fbrfeitUFe. Quimby v. 1)111, 40 Maine^ 528. 
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not bound to enter, and may wait until the natural termination 
of the life-estate, (a)^ ’ 


(a) Elmer’s 77. Doe i\ Danvers, 7 East’s Rep. 299. Wells v. Prinoe, 9 Mass. 
Rep; .'i08. Jackson v. Mancius, 2 Wcntlell, 3.57. By statute, in Kentucky, in 1798, 
no conveyance by the liusband of the wife’s estate works a disTsonttnuance thereof; 
nor does any alienation ])ass a greater estate than might lawfully be conveyed, or 
bar the residue of the estate, except that, if the alienation be with warranty, the 
heirs will be barred to the value of the heritage descended. S Ditna*s Ecn. Rep. 
291, 292. 

1 Moore v. Luce, 29 Penn. State R. 260. 



LEG. LVI.] 


OF REAL PROPERTY. 


97 


LECTURE LVI. 

OF ESTATES FOR YEARS, AT WILL AND AT SUFFERANCE. 

(1.) Of estates for years. 

A lease for years is a contract for the possession and profits 
of land for a determinate period, with the recompense of rent ; ^ 
and it is deemed an estate for years, though the number of years 
should exceed the ordinary limit of human life. An estate for 
life is a higher and greater estate than a lease for years, not- 
withstanding the lease, according to Sir Edward Coke, [a) 
should bfi for a thousand years or more ; and if the lease be 
made for a less time than a single year, the lessee is still ranked 
among tenants for years. (/;) 

In the earlier j)eriods of English history, leases for years were 
held by a very precarious tenure. The possession of the lessee 
was held io be the possession of the owner of the freehold, and 
the term was liable to be defeated at the pleasure of the tenant 
of the freehold, by his sufl'ering a common recovery, (c) In the 
reign of Henry VL, it would seem that the law gave to the 
lessee, who was unduly evicted, the right to recover, not only 
damages for the loss of tBe possession, but the possession 
itself, (d) But the interest of the lessee was still insecure, 
until the statute of 21 * Hen. VIII. c. 15, removed the 86 
doubts arising from the conflicting authorities, and enabled 
the lessee for years to falsify a recovery suffered to his preju- 


(a) Co. Litt. 46, a. See supra, vol. ii. p. 342. 

(h) Litt. sec. 67. 

(c) Co. Litt. 46, a. Lord Parker, in Theobalds v. Buffoy, 9 Mod. Rep. 102. 
{(1) F. N. B. 198, cites 19 Hen. VI. 


1 Under a parol demise the law implies no agreement for good title, although it does 
imply one for quiet enjoyment, Ibuidy v. Cartwright, 20 Eng. L. & Eq. 374. 

VOL. IV. 
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dice, (a) A term was now a certain and permanent interest, 
and long terms became common, when they could be purchased 
and held in safety. They were converted to the purpose of 
raising portions for children, in family settlements, arifi % way 
of mortgage, (b) 

It was said, in the Duke of NorfoWs case, (c) that there was 
nothing in the books before the reign of Elizabeth, respecting 
terms attendant upon the inheritance ; but that in the latter part 
of her reign, mortgages for long terms of years came into use ; 
and then it was deemed, in chancery, advisable to keep the term 
outstanding, to wait upon, and protect the inheritance. A long 
lease, in modern times, has been considered a muniment of title, 
and equivalent, in some respects, to an estate in fee. No man, 
said Lord Mansfield, held a lease for 2000 years as a lease, 
but as a term to attend the inheritance ; and half the titles in 
the kingdom were so. (d) Long terms, as for one hundred, or 
five hundred, or a thousand years, created by way of trust to 
secure jointures, and raise portions, or money on mortgage for 
family purposes, ‘ and made attendant upon the inheritance, first 
came into extensive discussion, in the case of Freeman v. 
Barnes, (e) They now occupy a large s|)aco in the English 
law ; and the practice of keeping outstanding terms on foot, to 
attend hnd protect the inheritance, after the performance of the 
trusts for which they were raised, renders the learning on this 
subject extremely interesting to conveyancers, and to the pro- 
f(\ssion at large in the country where that practice prevails. 
* 87 This learning is, * fortunately, not of much use or appli- 
cation in the United States; but a cursory view of its 
general principles seems due to the cause of legal science, and 
it will at least excite and gratify the curiosity of the American 
student. 

(1.) The advantage derived firom attendant terms is the secu- 


(a) See a list of the authorities, pro and con. taken principally from the Year Books, 
cited in the niargjin to Co. Litt. 46, a. 

{h) F. N. B. 221. 2 Blacks. Com. 142. Reeve^s History of the English Law, vol. 
iv. 232, 233. 

(c) 3 Ch. Cas. 24. 

{(i) Iletm V. Baniard, Cowp. Rep. 597. 

(c) 1 Vent. 55, 80. 1 Lev. 270, S. C. 
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rity which they afford to purchasers and mortgagee's. If the 
bond fide purchaser or mortgagee should happen to take a deifec- 
tive conveyance or mortgage, by which he acquires a mere 
equitable title, he may, by taking an assignment of an outstand- 
ing term to a trustee for himself, cure the defect, so far as to 
entitle himself to the legal estate during the term, in preference 
to any creditor, of whose incumbrance he had not notice, at or 
before the time of completing his contract for the purchase or 
mortgage. He may use the term to protect his possessions, or 
to recover it when lost. This protection extends generally as 
against all estates and incumbrances created intermediately 
between the raising of the term and the time of the purchase 
or mortgage ; and the outstanding term, so assigned to a trustee 
for the purchaser or mortgagee, will prevail over the inteunediate 
legal title to the inheritance. In the case of Willo^hbi/ v. 
Willoughby^ {a) liOrd Hard wicke took a full view of*the doc- 
trine ; and he may be considered as having established the 
principle of applying old outstanding terms to the protection of 
purchasers and incumbrancers. Mr. Butler considered that case 
as the Magna Charta of this branch of the law. It was ob- 
served, that a {erm for years attendant upon the inheritance 
was the creature of a court of equity, and invented to protect 
real property, and keep it in the right channel ; and a dis- 
tinction was made between these attendant terms and terms in 
gross ^ though, in the consideration of the common law, they 
arc the same. At law, every term is a term in gross. It is a 
term in active operation, without having the purpose of its 
creation fulfilled. Such terms are considered as separate 
from the inheritance, and a distinct and difierent species 
* of •property. The reversioner or remainder-man has no *88 
interest in them, other than a right to redeem, on fulfilling 
the purpose of their creation. 

When the legal ownership of the inheritance and the term 
meet in the same person, a legal coalition occurs ; and, at law, 
the term, which before was personal property, falls into the in- 
heritance, and ceases to exist. But in equity, another kind of 
ownership takes place, being an equitable or beneficial owner- 


(a) 1 Term Rep. 763. 1 Coll. Jurid. 337, S. C. 
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ship, as distinguished from the mere legal title. Where that 
ownership of the term and the inheritance meet in the same 
person, undivided by any intervening benej&cial interest in an- 
other, an equitable union exists, and the term, which before 
was personal property, becomes annexed to the inheritance, and 
attendant upon il, as part of the same estate, unless the owner 
of the property had expressed a contrary intention, and which 
would* prevent the union of the term and the inheritance. The 
relation between the ownership of such a term and the inheri- 
tance, forms their union in equity, and gives the term the ca- 
pacity of being considered as attendant upon the inheritance, 
where no trust is declared for that purpose. But, though equity 
considers the trust of the term as annexed to the inheritance, 
yet the Ugal estate of the term is always separate from it, and 
existin^n a trustee, otherwise it would be merged. It is this 
existence^ of the legal estate that enables a court of equity to 
protect an equitable owner of the inheritance against mesne 
conveyances, which would carry the fee at common law, and 
also to protect the person who is both legal and equitable owner 
of the inheritance, against such mesne incumbrances, with 
which he ought not in conscience to be affected. It was ac- 
cordingly decided by Lord Hardwicke, that if a subsequent 
purchaser or mortgagee had notice* of a former purchase or in- 
cumbrance, ho could not avail himself of an assignment of an 
old outstanding term prior to both, in order to gain a prefer- 
ence ; but that without such notice he could protect 
*89 himself under the old term, (a) * The same doctrine 

received the sanction of Lord Eldon, in Maundrell v. 
Mavndrcll ; [h) and he observed, that if a term be created for 
a particular purpose, and that purpose has been satisfied, if#the 
instrument does not provide, on the happening of that event, 
for the cesser of the term, the beneficial interest in it becomes 
a creature of equity, to be disposed of and moulded according 
to the equitable interests of all persons having claims upon the 
inheritance. When the purposes of the trust are satisfied, the 


(а) See the strong and lucid opinion of Mr. Fearuc, and the subject of these 
attendant terms in 2 Coll. Jiirid. 297. 

(б) 10 Vcs. 246. 
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ownership of the term belongs, in equity, to the owner of the 
inheritance, and will attend the inheritance, whether declared 
by the original conveyance to attend it or not. The trustee 
will hold the term for equitable incumbrancers, according to 
priority; and it is a general rule, that in all cases where the 
term and the freehold would, if legal estates, merge by being 
vested in the same person, the term will, in equity, be con- 
strued to attendant on the inheritance, unless there be evi- 
dence of an intention to sever them, (a) 

These attendant terms will not be permitted to deprive cred- 
itors of any benefit they would have of the term for payment of 
their debts ; nor will they protect the inheritance in fee from 
debts due from the vendor, by specialty, to the crown, {b) 
They protect the purchaser against an act of bankruptcy in 
the vendor, if the purchaser had not notice of it ; and *^equity 
denies permission to the assignees of the bankrupt to call, to 
the prejudice of the purchaser, for an assignment of a term 
standing out in trustees, (c) They likewise protect against a 
claim of dower, if the purchase or mortgage was made previous 
to the right of dower attaching, and the assignment of the term 
be actually made before the husband’s death, [d) 

* The purchaser or mortgagee may call for the assign- * 90 
ment of all terms conferring a title to the legal estate, and 
of which he can avail himself in an action of tqectment ; and 
that includes every term which is not barred, or merged, or 
extinguished, by a proviso or cesser^ or presumed to be surren- 
dered. The question whether the terra be validly subsisting as 
an outstanding estate, has led, in the English courts, to the 
most protracted and vexatious discussions ; and it may become 
interesting to the American lawyer, standing on his ‘‘ vantage 
ground,” and happily exempted from the control of those subtle 
and perplexing modifications of property, to trace the progress 
of the discussions, and witness the ability and searching in- 
quiry which they have displayed. He will find new occasion 


(a) Cupel V. Girdler, 9 Ves. 509. 

[h) The King v. Smith, Sugden^s Treatise of Vendors and Purchasers, app. No. 
xviii. The King r. St. John, 2 Price, 317. 

(c) Wilkes V, Bodington, 2 Vern. 599. 

(d) Wynn v, Williams, 5 Ves. 130. 

9* 
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to cherish and admire the convenience and simplicity of our 
own systems, which on this subject afford better security to 
title, and greater certainty^ to law. 

A proviso of cesser is usually annexed to long terms, raised 
by mortgage, marriage settlement, or annuity, whereby the term 
is declared to be determinable on the happening of a certain 
event ; and until the event provided for in the declaration of 
cesser has occurred, the term continues. And if there be no 
such proviso, it will continue until expressly merged, or sur- 
rendered, even though the special purpose for which it was cre- 
ated be answered. But the doctrine of a presumed surrender 
of a term, is that which has occupied the most intense share of 
professional attention, and given rise to a series of judicial de- 
cisions, distinguished for a strong sense of equity, as well as 
for the spirit and talent with which they handle this abstruse 
head of the law. 

According to the old rule of practice, if the term had been 
once assigned to attend the inheritance, there could be no pre- 
sumption of a surrender, and it would be treat(;d as a sub- 
sisting term ; for, a direct trust being annexed to the term, 
it followed the inheritance through all its channels and de- 
scents from ancestor to heir. But if the term was once sat- 
isfied, and had not been assigned, it was subject to be 
* 91 barred by the operation of the statute of limitations. * So, 
if it had been assigned, and lain dormant for forty, 
fifty? or sixty years, without any notice being taken of it, in 
the changes which the title had undergone, a surrender might 
be presumed. The current of the decisions at law has, for 
some time, been setting strongly in favor of a presumed sur- 
render of the term, when set up as a defence in ejectment, 
provided there be circumstances to induce the presumption. 
Such circumstances exist, if the term had been passed over in 
silence, on a change of property, and the parties had not taken 
an actual assignment of the term, or a declaration from the 
trustee, when they had the means of knowing that J:lie term 
existed. A declaration, how(wer, by the trustee, or an actual 
assignment, or the fact that the term has not been satisfied, will 
rebut the presumption of a surrender. Courts of law do now 
take notice of trusts of attendant terms, and have departed 
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from the ancient rigid rule, of considering every trust term to 
be a term in gross. The two latest cases at law on tlie subject, 
are those of Doe v. Wright and Doe^. Hilder, (a) In the first 
of those cases, a term for one thousand years was created by 
deed, and, eighteen years thereafter, it was assigned lor the 
purpose of securing an annuity, and then to attend the inheri- 
tance. The estate remained undisturbed in the hands of the 
owner of the inheritance and his devisee, for seventy-eight 
years, without any material notice having been taken of the 
term ; and it was held, that a surrender of the terra was to be 
presumed, in favor of the owner of the inheritance. In the 
other case, a terra for years, created in 1762, by the owner of 
the fee, was assigned to a trustee, in 1779, to attend the inheri- 
tance ; and, in 1814, the owner of the inheritance executed a 
marriage settlement. In 1816, he conveyed his life interest, 
and his reversion in the estate, under the settlement, to a pur- 
chaser, as a security for a debt; but no assignment of the 
term, on delivery of the deeds relating to it, took place ; 
and, in 1819, an actual assignment of the term was * made * 92 
by the administrator of the trustee, to a new trustee, for 
the purchaser in 1816. It was decided, that a surrender was 
here to be presumed prior to 1819, and that the term could not 
be set up, to protect the purchaser against a prior incumbrancer. 
The presumption of a surrender was deemed necessary, to 
prevent the more unfavorable inference, either of want of 
integrity in the purchaser in suffering the attendant term to 
pass neglected, or of want of care and caution on the part of 
the professional men engaged in the transactions. 

This last decision threw the English conveyancers into con- 
sternation; and it was very much condemned, as shakirig the 
landmarks of real property, and rendering insecure the title 
of every purchaser, by destroying all reliance upon attendant 
terms, (h) Lord Eldon was strongly opposed to the modern 
facility, in courts of law, of sustaining the presumption of the 


(а) 2 Barn. & Aid. 710, 783. 

(б) See Sir Rdvvard B. Sugdcii^s Letters to Charles Butler, Esq., on the doetriiie 
of prosiimin}; a surrender of terms assit^ned to attend the inheritance. Best on Pre- 
sumptions, sees. 113, 122. 
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surrender of a term, (a) But the Vice-Chancellor, Sir John 
Leach, in Emery v. Grocock^ (b) supports the doctrine of the 
K. B. in clear and deeidcck language ; and this would seem to 
be the most authoritative conclusion from the review of the 
cases on the subject, (c) 

*93 * As the owner of the fee is entitled to all the benefits 

which he can make of a term attendant upon the inheri- 
tance during its continuance in trust, the equitable interest in 
the term will devolve in the same channel, and be governed 
by the same rules as the inheritance. The tenant in whose 
name the term for years stands, is but a trustee for the owner 
of the inheritance, and he cannot obstruct him in his acts of 
ownership. The term becomes consolidated with the inheri- 
tance, and follows it in its descent or alienation. On the death 
of the ancestor, it vests, technically, in his personal represent- 
atives ; but in equity, it goes to the heir, and is considered as 
part of the inheritance, notwithstanding it formally goes in 
a course of administration, and not in a course of descent. 
Being part of the inheritance, it cannot be severed from it or 
made to pass by a will, not executed with the solemnities requi- 
site to pass real estate, (d) 

In this country, we have instances of long terms of near one 


(a) The eases of Townsend v. Bishop of Norwich, Hays v. Bailey, and Aspinal r. 
Kcinpsoii, are referred to, in the appendix to the sixth edition of Sugden’s Essays on 
Vendors and Pnrcliascrs, for Lord Eldon’s continued marks of disapprobation of the 
recerit doctrine. 

(/>) 6 Madd. Rep. 54. 

(c) The leading cases on the question have been collected, and tlie doctrine of 
attendant terms clearly and neatly condensed, by Mr. Butler, in Co. Litt. 290, b, note 
249, sec. 13 ; hut the whole subject is much more fully examined by Mr. Coventry, 
in his voluminous notes to 2 Powell on Mortgages, 477-512. 

The English real property commissioners, in their second common-law report, in 
1830, proposed, as an improvement of the doctrine of outstanding terms, that the 
})laintiff he not defeated in his recovery by proof of the existence of a term, unless it 
he shown to ho held adversely to him, or unless the defendant, with his plea, give 
notice of the existence of the terra, and of his intention to set it up. 

(d) Level v. Needham, 2 Venn. 138. Whitchurch v. Whitchurch, 2 P. Wms. 236, 
Villiers c. Villiers, 2 Atk. 71. Since the last edition of these Commenatries, the 
English statutes of 8 and 9 Viet. eh. 112, rdatimj to satisjied terms^ of the first of 
January, 1846, put an end to satisfied terms by nor allowing them to be any longer 
kept on foot, as an attendant term by assignment. Tlte Revised Constitution of New 
York, of 1846, has demolished all long leases, by declaring, that no lease or grant of 
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thousand yeaw; but they are treated altogether as personal 
estate, and go, in a course of administration, as chattel ini cr- 
ests, without any suggestion of their Being of the character of 
attendant terms, (a) Our registry acts, applicable to mortgages 
and conveyances, determine the rights and title of bonu fide 
purchasers and mortgagees, by the date and priority of the 
record; and outstanding terms can have no operation when 
coming in collision with a registered deed. We appear to be 
fortunately relieved from the necessity of introducing the in- 
tricate machinery of attendant terms, which have been devised 
in England with so much labor and skill, to throw protection 
over estates of inheritance. Titles are more wisely guarded, 
by clear and certain rules, which may be cheaply discov- 
ered and easily understood ; and it would be deeply to 
be regretted if we *were obliged to adopt so complex *94 
and artificial a system as a branch of the institutes of 
real property law. In New York, under the recently Revised 


agricultiinil land, thereafter to be made, for a lonp^or period than twelve years, in 
which shall he rescrvc(>any rent or service of any kind, shall be valid.^ 

(a) Gay^s case, 5 Mass. Rep. 419. Brewster v. Hill, 1 N. H. K(?p. 350. Dillinf]^- 
ham V. Jenkins, 7 Smedes & M. 485. In Massachusetts, by tlio Revised Statutes of 
1836, it was declared, that the lessees and assignees of lessees of real estate, for the 
term of one hundred years or more, in cases where there is an unexpired residue of 
fifty years or more of the term, sliould be regarded as freeholders, and the estate 
subject, like freehold estates, to descent, devise, dower, and execution. And, in Ohio, 
by statute in 1821, lands held by the tenure of permanent leases, were to be eon- 
sidered real estate in respect to judgments and executions. Chause^s Statutes of 
Oliio, vol. ii. 1185. A judgment in Ohio is a lien on permanent leaseholds, or for 
instance, on a lease for the term of ninety-nine years, renewable forever, cciually as 
upon other real estate. And in the purview' of the Ohio statutes, leasehold estates 
for the most essential purposes, as judgments, executions, descent, and distribution, 
arc regarded as freeholds or real estate. The Northern Bank of Kentucky v, Roosu, 
13 Ohio Rep. 334.'^ 


1 It has been held that this provision has a view only to such services us are ccitain 
and issue from the land, and not to mere personal obligations, like an agnictrient to support 
the grantor for life. Stephens v. Reynolds, 2 Seldeii, 454. In Wisconsin there is a provision 
like that in ISew York, whereby similar leases for a longer period than fifteen years, are 
declared invalid. Constitution of Wisconsin, art. 1, § 14. In Alabama, no leasehold estates 
can bo created for a longer terra than twenty years. Code of 1862, § 1311. 

2 Superseded by statute of 1889, which gives the attributes of realty to pennanent 
leases, renewable forever. Rev. Stat. 1841, p. 289. 
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Statutes relative to uses and trusts, (a) these trust terms cannot 
exist for the purposes contemplated in the English equity 
system. All trusts, except those authorized and modified by 
the statute, are abolished ; and express trusts may be created 
to “ sell lands for the benefit of creditors, and to sell, mortgage, 
or lease lands, for the benefit of legatees, or for the purpose of 
satisfying any charge thereon, and to receive the rents and 
profits of land, to be applied to the use of any person ; and the 
trustees cannot sell, convey, or do, any other act in contraven- 
tion of the trust ; and when the purposes for which the express 
trust shall have been created have ceased, the estate of the trus- 
tees ceases also.” (h) This strict limitation of the power of 
creating and continuing trusts, would, in its operation, have 
totally destroyed these attendant terms, had they otherwise 
existed in New York. 

Leases, among the ancient Romans, were usually of very 
short duration, as the quinqiiennivm^ or term for five years ; and 
this hiis been the policy and practice of several modern nations, 
as France, Switzerland, and China. But the policy has been 
condemned by distinguished writers, as discouraging agricul- 
tural enterprise and costly improvements, (c) * 

(2.) Leases for years may be made to commence in futuro ; 
for, being chattel interests, they never were required to be 


(a) New York Revised Statutes, vol. i. 727, 728, 729, 730, secs. 45, 49, 55, 60, 61, 
65, 67. 

(h) See infra^ p. 310. 

(c) Gibbon’s Hist. vol. viii. 86, note. Lord Karnes’s Gentleman Earraer, 407, cited 
in 1 Broj Civil Law, 198, note. Jefferson’s remarks on short leases in France. Jef- 
ferson’s Works, vol. ii. 105. Dr. Browne, 191-198, has given an interesting detail 
of the condition of the Roman lessee. In Scotland very long leases are considered 
as within the prohibition of alienation ; and Mr. Bell says, that a lease for nineteen 
years is alone to be relied on, under n general clause in a deed of entail prohibiting 
alienation. Bell's Com. vol. i. 52, 70. It is stated in the Edinburgh Review for 
July, 1834, p. 392, that it is believed that not more than a third part of England is 
occupied by tenants holding under leases. They must, then, be tenants from year to 
year, and this nmst be very unfavorable to agricultural improvement. The fnct 
would seem to bo almost incredible; and yet see what Lord Mansfield says on the 
subject, infra, p. 111. See, also, Edinburgh Review for April, 1836, p. Ill, where it 
is said, that a groat part of the best cultivated region of England, is in the occupation 
of farmers, who hold from year to year. 
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created by feoffment and livery of seisin.^ The tenant 
was * never technically seised, and derived no political *95 
importance from his tenancy. He could no! defend 
himself in a real action. He held in the name of his lord, and 
was rather his servant than owner in his own right. This was 
the condition of the tenant for years, in early times, as described 
by Bracton and Fleta, and other ancient authorities ; (a) and 
this distinctive character of terms for years has left strong and 
indelible lines of distinction in the law between leases for years 
and freehold estates. But the statute of frauds of 29 Car. II, 
c. 3, sects. 1, 2, 3, (and which has been generally adopted in 
this country,) rendered it necessary that these secondary in- 
terests should be crealed in writing. The statute declared, that 
‘‘ all leases, estates, or terms of years, or any uncertain interests 
in lands, created by livery only, or by parol, and not put in 
writing, and signed by the party, should have the force and 
effect of leases, or estates at will only, except leases not ex- 
ceeding the term of three years, whereupon the rent reserved 
during the term shall amount to two third parts of the full im- 
proved value of the thing demised.” * “And that no lease or 
estate, either of freehold or term of years, should be assigned, 
granted, or surrendered, unless in writing.” The general pro- 
visions of the statute of frauds have been adopted by statute in 
New York, and the statute declares, that no estate or interest 
in lands, other than leases for a term not exceeding one year, 
shall be created, as.^igned, or declared, unless by a deed or con- 
veyance in writing, subscribed by the party ; and every con- 
tract for the leasing for a longer period than one year, or for the 
sale of lands, or any interest therein, is declared void, unless in 
writing, and subscribed by the party. (&) ^ 

(а) Fleta, lib. .5, c. 5, sees. 18, 19, 20. Dalrymple on Feudal Property, c. 2, sec. 1, 
p. 25. Preston on Estates, vol. i, 204, 205, 206. 

(б) New York Revised Statutes, vol. u. 135, sec. 8. The Mass. Revised Statutes, 
p. 408, declare all estates aud interests in land, created without writing, to be estates 


* When a lessee for five years assigned his lease for the last four years before the end of 
the first year, this assignment to commence in fiUuro was held good. Williams «. Down- 
log, 18 Penn. St. B. 60. 

^ A parol lease for one year, to commence in futuro^ is void by the statute cited in the 
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(3.) If land be let upon shares, for a single crop only, that 
does not amount to a lease, and the possession remains in the 


at- will only. By the Statutes of Connecticut, 1838, p. 391, no leases of land, exceeding 
a year, are valid, except against the grantor, &c., unless in writing, signed and 
witnessed. The IVuinsylvania statute of 1772 follows the English statute, and allows 
parol lenses not exceeding three, years, without adding anything as to the reservation 
of rent. Piirdon’s Pig. 779. In other states, as New Jersey, Georgia, &c., the 
English statute of frauds is strictly followed. Pllmcr's Dig. 213. Prince’s Dig. 915. 
See infra, p. 115, and see supra, vol. ii. 336, note a, as to the character of beitermeiits. 
In Scotland, leasers of land cxcx'cding the term of a year, are not effectual unless in 
writing, and followed hy possession. 1 Bell’s Com. 20. It was the old rule that a 
lease commencing from the day of the date, or from the date, began to operate the day 
after the date. Co. Litt. 40, b. But this rule was afterwards shaken, and from the 
date, or from the day of the date, may be either inclusive or exclusive of that day, 
according to the context or subject-matter, and the courts will construe the words 
so ns to effectuate the deeds of parties, and not destroy them. Pugh v. Duke of 
Leeds, Cowp. Hop. 714. 'riicre is no general rule on the subject, and in computing 
time from act or an cvciii, the day is to be inclusive or exclusive, according to the 
reason of the thing, and the circumstances of the case. K. v. Stevens, 5 East, 244. 
Prosbrey v. Williams, 15 Mass. Jlep. 193. Lester v. Garland, 15 Ves. 248, 
Wilkinson r. (jaston, 9 Ad. & Ell. N. S. 141. The principle of that latter case 
was, that when time from a particular period is allowed to a party to do an act, the 
first day is to l)e reckoned exclusively, and that ease was deemed a sound authority 
in Blaymire v. Haley, 0 Mecson & W. 55.i The tendency ^of the recent English 
decisions is to exclude the day of the act, unless some special reason renders it neces- 
sary to reckon it inclusive.- But iii New Ilamp.sliire, when a computation is to be 
made from an act done., or from the time of an act, th(} day when the act is to be done 
is to be included ; though in the computation of time from a date?, or from the day of 
a date, the day of the date is to he excluded. Blake v. Crowniushichl, 9 N. II. liep. 
304. It was truly observed in this latter case, that it would be very difficult to 
deduce from the cases u general rule. In Illinois, the rule is, when an action is to be 
performed within a j)arlicular time from and after a specified day, to exclude the day 
named, and include the day in which the act is to he done. 4 Scammon, 420. But 
ordinarily, the day of a demise is inclusive, and to be considered in computing the 
time of its commencement and termination. The reason is, that this construction is 
here used, not by way of computation, hut of passing an interest ; and when there is 
nothing else to guide the construction, that one is assumed which is most beneficial 
to him in whose favor the instrument is made, iind an immediate interest passes. 


text. Such lease is void, also, as being a contract not to be performed within one year 
from the milking thereof. 7 Barb. S. 0. Rep. 191. The Court of Appeals (1851) have 
overruled this decision, and declared such a parol lease valid. Young v. Dake, 1 Selden 
K. 4G3. 

1 So also Weeks v. Hull, 19 Conn. K. 376. 

2 So the New York Code of IVocedui-e provides (sec. 407) that the time within which 
any act is to bo done, as therein provided, shall be computed by excluding the first day 
and including the hist. If the last be Sunday, it shall be excluded. 
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ownw. (a) The occupant is, however, a tenant in common 
with the owner of the growing crop, and he continues so 
until the tenancy be severed by a division, (b) ^ But if the 


Xysle w- Williams, 15 Serg. & Rawlo, ia5, Donaldson v. Smith, 1 Ash. 197.2 Iq 
N ow York, a lease from the first day of May to the first day of May, has been sup- 
posed to include that day, though contrary to the English rule. But it was admitted 
to bo a very unsettled point, and the usage in Albany was said to he a reasonable one, 
that such a lease commences and terminates at twelve ot noon on the first of May. 
Savage, Ch. J., in Wilcox v. Wood, 9 Wendell, 346. Sec ante, vol. i. 1 61 . In The King 
w. Justices of Cumberland, 4 Neville & Manning, 378, it was held, that whore a certain 
number of days' notice of an intention to do an act was%equisite, th6 day of the ser- 
vice of the notice was excluded from the computation, and that on which the act was 
to he done included. In Glassington v. Rawlins, 3 East’s Rep. 407, the general rule 
was declared to be, that where tlie computation of time is to be made from an act done, 
the day when such act is done is to be included. See also supra, vol. i. 161 . This 
rule was also laid down in Clayton's case, 5 Co. 1, a. Belhisis v. Hester, 1 Ld. 
Rayin. 280. The King v. Adderley, Doug. Rep. 463. Castle v. Burditt, 3 Term 
Hep. 623. Norris v. The Hundred of Gautris, 1 Brownlow, 156. Hob. 139, S. C. 
Insurance on goods to be shipped between two certain days, does not cover goods 
shipped bn cither of those days. Atkins r. Boylston F. & M. Ins. Co. 5 Metcalfs 
Rep. 439. Though a day in legal contemplation is pnnetum teniporis, without frac- 
tion!, yet, wiicre justice requires it, tlie exact time in the day in which an act was 
performed, maybe sjjown by proof. Brainard v. Bushnell, 11 Conn. Rep, 17. It 
may be well here to observe, that a month ex vi termini, in the English law, means a 
lunar month. 2 Blacks. Com. 141. Cateshy’s case, Co. 61, b.* But in mercan- 
tile contracts, the usage or rule is to calculate the months as calendar; (Jolly v. 
Young, 1 Esf). N. P. Cases, 186,) and in other contracts the lunar is made to yield 
to the calendar month, if such was the intention of the contract. Dyke Sweeting, 
Willes’s Rep. 58.5. Lang u. Gale, 1 Manic & Selw. 111. In this country, the old 
English rule is considerably impaired, and the term month is usually computed, and 
especially in statutes and judicial proceedings, as calendar. Commonwealth v. 
Chambre, 4 Dallas, 142. Tilghman, Ch. J., in 3 Serg. & Rawle, 184. Alston v. Als- 
ton, 2 Const. Rep. S. C. by Treadw’ay, 604. Williamson v. Farrow, 1830, S. C. Law 
Journal, No. 2, 184. The New York Revised Statutes, vol. i. 606, declare^ that the 
term month shall be construed to mean calendar in all statutes, "deeds, and contracts, 
unless otherwise expressed. This is now the statute law in Georgia. 

(a) Hare v. Ccley, Cro. Eliz. 143. Bradish v, Schenck, 8 Johns. Rep. 151. Bishop 
V, Doty, 1 Vermont Rep. 87. Corn growing is a chattel interest, and may be sold by 
parol. Austin v. Sawyer, 9 Co wen, 39. 

(b) Walker v. Fitts, 24 Pick. Rep. 191. 


1 Fobes V. Shattuck, 22 Barb. S. C. 668. Ross v. Swaringer, 9 Ired. Law, 481i Brazier 
r.^Ansley, 11 Ibid. 12. And trespass does not lie against^ him by the landlord, though he 
earries away the crops, of which they are co-tenants. Daniels v. Brown, 34 N. H. 464. 

* Marys v. Anderson, 24 Penn. St. R. 272. 

» See Simpson v. Maigitson, 12 Jurist Rep. 1848, p. 166. 

VOL. IV. 10 
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"^96 contract be, that the lessee possess *tbe land with the 
usual privileges of exclusive enjoyment, it is the creation 
of a tenancy for a year, though the land be taken to be culti- 
vated upon shares, (a)^ 

A lessee for years may assign or grant over his whole inter- 
est, unless restrained by covenant not to assign without leave 
of the lessor.^ He may underlet for any fewer or less number 
of years' than he himself holds; and he may incumber the land 
with rent and other charges, (b) If the deed passes all the 
estates, or time of the termor, it is an assignment; but if it be 
for a less portion of j^me than the whole term, it is an under- 
lease, and leaves a reversion in the termor.*^ The tenant’s right 
to create an under-tenancy, by the grant of a less estate than 
his own, is a native ])rinciple of the feudal system, and a part of 
the common law.^ The lessee so underleasing may distrain for 
the rent due him on the underlease ; though, if he assign over 
the whole term, he cannot, because he has no reversion.^ The 
under or deriyative lessee, is not liable for the rent reseitved in 
the original lease, except so far as his goods and chattels, while 
oh the premises, are liable to a distress for the rent in arreat to 


(d) Jackson v. Brownell, 1 Jolins. Uep. 267. 

{b) The value of aj^rieultural leases, of the duration of twenty-one years and under, 
depends so much upon the personal character of the tenants, that the rule i?i iScot- 
laiid is, that they cannot he assij'ned, or subletted, without the landlord^ consent; 
but the lease of a city tenement is assignable, or may bo underlet, unless there be a 
clause of prohibition. 1 Bell’s Com. 75-77. 


* Whore land is let upon shares, the contract takes elfect by way of reservation, and 
the share reserved is tlie property of the landlord witlumt severance, so that he may main- 
tain trespass jointly with the tenant. Moulton v. Robinson, 7 Foster, 660. But see 
Symonds v. Hall, 37 Me. 864. 

3 See Den v, Post, 1 Dutcher, 286. But license to assign being once given, the restric- 
tion is removed forever. Cliiprnan v. Emerick, 6 Cal. 49. 

5 Linden v. Hepburn, 3 Sandf. S. C. 668. Potts v. Trenton Water Power Co. 1 Stockt. 
692. 

^ Nave V. Berry, 22 Ala. 382. Robinson v. Perry, 21 Geo. 188. But recovery of pos- 
session against the lessee puts an end to the rights of a sub-tenant by parol. Hatstat v , . 
Packard, 7 Cush. 246. 

6 A conveyance by a lessee of the remainder of his unexpired term, though it employs 
words ordinarily used in a demise, and contains a reservation of rent and the right of 
reentry on covenant broken, is' not an underletting or sub-lease, but an assigiiment^of 
the whole interest. Smiley v. Van Winkle, 6 Cal. 605. So, also, though a port of the 
premises be excepted. Lee v. Payne, 4 Mich. 106. 
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the original landlord.^ There is no privity between him and 
the original lessor, and he is not liable to an action of covenant 
for such rent. (^) ^ But the assignee of the lessee is liable to 
the assignee of the lessor, in an action of debt, for the time he 
holds; ’for, though there be no privity of contract, there 
is a privity of estate, which creates a debt for * the *97 
rent, (fr) So, on the other hand, the covenantor and his 
representatives, under a covenant to pay rent, are liable for the 
non-payment of rent by reason of the privity of contract, after 
an assignment, and though there may be good remedy against 
the assignee, (c) ® At common law, actual entry was requisite, 
to give the lessee the rights and privileges of a tenant in posses- 
sion ; for until then he was not capable of rece^iving a release 
of the reversion by way of enlargement of the estate. But 
when the words, and the consideration inserted in the lease, 
were deemed sufficient to raise a use, the statute of uses oper- 
ated upon the lease,. and annexed the possession to the use 

(a) Holford u. Hatch, Doug. 183. Bacon, tit. Leases, L §. 

{b) Lekoux v. Nash, Str. 1221. Howland v. Coliin, 9 ]Mck. Rep. 52. 

(c) Orgill V. Koinshead, 4 Taunt. 642. 


1 In Illinois the goods of the sub-lessee are not thus liable to distress. Gray v. Rawson, 
11 111. 527. 

2 But an assignee is liable on the covenant to pay rent. Jacques v. Short, 20 Barb. S. 
C. 269. But if he assigns over, the remedy against lym for rent previously duo is in 
equity alone. Ilintze 1 hoinas, 7 Md. 346. A sub-lessee may protect himself from 
reentry by payment of rent to the original lessor. Peck v. Ingersoll, 3 Seld. 628. M’ Par- 
ian V. Watson, 3 Conist. R. 286. Coveuanls to pay a-ssessments run with the land and bind 
the assignee. Post v. Kearney, 2 Coinst. R. 394. To pay for buildings erected by the 
lessee, Hunt ». Daiiforth, 2 Curtis C. G. 592; but see Tallimiu v. Coffin, 4 Comst, 134. 
For quiet enjoyment, Shelton v. Codman, 3 Cush. 318. 'J'o pay costs, cJiarges, and ex- 
penses, Torrey v. Wallis, 3 Cusli. 442. As to a covenant for repairs, see Badclcy v. Vigurs, 
26 Eng. L. Sc, Eq. 144. An assignee of the rent, without the reversion, may sue in his 
own name for rent subsequently accruing. Kendall v. Garland, 6 Cusli. 74. Moffatt «. 
Smith, 4 Comst. 126, Baldwin v. Walker, 21 Conn. 168, The mortgagee of a term is 
not personally liable, before entering, as an assignee of the interest of iho lessee in the 
premises. Childs v. Clark, 3 Barb. Ch. 52. Calvert v. Bradley, 16 How. U. S. 680. For 
an examination of the rights of action between the lessor, lessee, and their assignees, see 
Patten v, Deshon, 1 Gray, 826. And as to payment of rent after the death of tiie lessor, 
see Jacques v, Gould, 4 Cush. 384. The assignee of a lease in trust is liable on the cove- 
nants only until he yields possession to the benedciary. Astor v, L’Amoreux, 4 Sandf. 
S. C. 624. 

» Wall V. Hinds, 4 Gray, 266. Ghegan v. Young, 23 Penn. St. R. 18. Damb o. Hoffman, 
8 E. D. Smith, (N.^.) 861. 
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without actual entry, (a) ^ Before entry undtsr the lease, as a 
derhise at common Jaw, the lessee had only an executory int^» 
est, or interesse termini^ and no possession. (6) knA^i^ereste 
tef^ini is a right to the possession of a term at a future time ; 
and, upon an ordinary lease to commence instanter^ the lessee, 
at common law, and independent of the statute of uses, has an 
interesse termini only until entry Its essential qualities, as a 
mere interest, in contradistinction to a term in possession, seems 
to arise from a want of possession. It is a right or interest 
only, and not an estate, and it has the properties of a* right. It 
may be extinguished by a release to the lessor, and it may be 
assigned or granted away, but it cannot, technically considered, 
be surrendered ; for there is no reversion before entry, in which 
the interest may drown. Nor will a release from the ^lessor 
operate by way of enlargement, for the lessee has no estate 
before entry, (c*) 

*98 ^(4.) Leases may operate by estoppel, When they are 

not supplied from the ownership of the lessor, but are 
made by persons who have no vested interest at the time.' If 
an heir apparent, or a person having a contingent remainder, 
or an interest under an executory devise, or who has no title 
whatever at the time, makes a valid lease, or duly conveys, for 
years,* and afterwards an estate vests in him, the lease or con- 


(o.) Bacon's Abr. tit. Leases, M. 

(6) Co. Lift. 270, a. Shop. Touch, by Preston, 267. 

(c) Co. Lite. 46, b, 270, a, b, 338, a. Preston on Convey, vol. ii. 211-217. Doe 
V, Walker, 5 Barn. & Cress. 111. Mr. Preston arraifjns Sir William Blackstono, and 
oven Littleton and Coke, for not speaking with sufficient precision in resjHJct to the 
difference between an viteffisse termini^ and a term for years in possession. But the 
Court of K. B., in the case hist cited, collected and stated, with great clearness, upon 
the authority of Co. Lilt., all the leading characteristics of an interne i&mnni. There 
are subtilties upon the subject that betray excessive i*cfinement, and loud to useless 
abstruseness. Thus, the interest “ may be released^ but it cannot be enlarged by release ; 
it may bo assigned^ but it cannot bo surremleied ; though it is no impeditnent to a 
surrender or merger of a prior interest^ in a more remote interest'* 2 Preston on Convey. 
216. When the law is overrun with such brambles, it loses its sense and spirit, and 
becomes nietamotphoscd ; subita radice retenta est ; stipite crura tenentur» 


_ 1 Hannen r. Ewalt, 18 Penn. St. R. 9,. But the assignee has his election whether to 
enter udder the lease or not. Carter ». Hammott, 12 Barb. S. C. 268. 

2 See Poe v. Brown, 20 Eng. L. & Eq. 88. 



OF REAL PROPERTY, 


118 


MC. I.V1.] 

veyance will operate by way of estoppel, to entitle the lessee to 
hold the land for the ter.m specified, (a) But if the lease takes 
effect, passing an interest, it cannot operate by way of estop- 
pel, even though it cannot operate by way of interest to the full 
extent of the intention of the parties. If any interest, however 
small, passes by a deed, it creates no estoppel.^ The deed 
which creates an estoppel to the party undertaking to convey 
or demise real estate, when he has nothing in the estate at the 
time of the conveyance, passes an interest or title to the grantee, 
or his assignee, by way of estoppel, from the moment the estate 
comes to the grantor, and creates a perfect title as against the 
grantor and his heirs, (b) The estoppel works an interest in 
the land.^ An ejectment is maintainable on a mere estoppel. 
If the conveyance be with general warranty, not only the sub- 
sequent title acquired by the grantor will enure by estoppel to 
the benefit of the granb^e, but a subsequent purchaser from the 
grantor, under his after-acquired title, is equally estopped, and 
the estoppel runs with the land, (c) ^ Lord Kenyon was in- 


(a) Weale i\ Lower^ Pollexfcn, 54. Helps v, Hereford, 2 Barnw. & Aid. 242. 
Com. Dig. Estoppel, E. 10. Hubbard v. Norton, 10 Conn. Rep. 422. Blake v. 
Tucker, 12 Vermont Rep, 39. 

{h) Co. Litt. 45, a, 47, b,»2C5, a. Bacon’s Abr. tit. Leases, 0. Preston on Con- 
vey. vol. ii. 136, 139. Brown v. M’Cormick, 6 Watts, 60. Logan v. Moore, 7 Dana's 
Rep. 76. Fletcher v. Wilson, 1 Smedes & Marshall, Miss. Ch. Rep. 376, 389. 
Willis V. Watson, 4 Scaminon Rep. 67. But if the estate comes to him as trustee to 
convey to a Itond ^fuh pure.ln.ser, the estoppOl does not apply. Burchard v, Hubbard, 
11 Ohio Rep. 316. 

(c) Trevivan v. Lawrence, 1 Salk. 276. The learned editor has annexed to this 
short ease of Trivivan v. Lawrence, in Smith’s Treading Cases, vol. ii. an elaborate 
essay on the doctrine of estoppels. Coe w Talcott, 5 Day’s Rep. 88. Jackson v. 
Stevens, 13 Johns. Rep. 316. M’ Williams v. Nisly, 2 Serg. & Rawle, 507. Somes 
a. Skinner, 3 Pick. Rep. 52. White v. Patten, 24 Id. 324. Middlebury College v, 

1 But that release of dower will not estop the wife to deny that the title was in her hus- 
band, see Raymond ». Holden, 2 Cush. 264. As to a deed fraudulently given, see Lowell 
V, Daniels, 2 Gray, 161. 

2 Bank of Utica r. Mersereau, 2 Barb. Ch. R. -628. See, also, Ward v, Willard, 13 N. 
Hamp.B. 389; Crocker a. Pierce, 31 Maine, 177; Bush t?, Cooper, 18 How. U. S. 82. But 
a stranger is not barred by, and cannot take advantage of, an estoppel. Glidden w. Unity, 
10 Foster, 104. Neither is a slave. Bentley r. Cleaveland, 22 Ala. 814. 

® But it is said, that an agreement not under seal cannot operate as an estoppel to bar a 
right to real estate. Gerrish v. Proprietory of Union Wharf, 26 Maine B. 884. 

4 If the grantor is evicted, a title subsequently acquired by^e grantor will not defeat 
10 * 
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dined to the opinion that a subsequent purchaser wipruld 
• 99 be equally estopped, though the conveyance, * crating 
the estoppel, was without warranty ; but he wag^ ethbar* 
rassed by the conflicting authorities, and particularly CJo, Litt. 
265. (a) In Jackson v. Bradford^ (b) it was held, that though a 
covenant of warranty would bar, by way of estoppel, the heir 
aUd his issue, the estoppel would not affect the purchaser, 
under a judgment entered against the heir, in the lifetime of 
his ancestor, and previous to the conveyance creating the estop- 
pel. ^ 

(5.) A term for years may be defeated by way of merger, 
when it meets another term immediately expectant thereon. 
The elder term merges in the term in reversion or remainder. 
A merger also takes place, when there is a union of the free- 
hold or fee and the term, in one person, in the same right, 
and at the same time. In this case, the greater estate merges 
and drowns the less, and the term becomes extinct; because 
they are inconsistent, and it wduld be absurd to allow a per- 
son to have two distinct estates, immediately expectant on 


Cheney, 1 Vermont Rep. 336. Gardner Johnston, 1 Peck’s tenn. Rep. 24. Pong- 
lass V. Scott, 5 Hammond’s Ohio Rep. 194. Lawry v. Williams, 13 Maine R. 281, 
In DosvvoU a. Buchanan, 3 Leigh, 365, A. having only an equitable title, conveyed 
lands by bargain and sale without warranfij to B. in trust for 0., and afterwards ac- 
quired the legal title, and sells it to I), with warranty. It was held, that the legal 
estate suhseqiiently acquired by A. did not enure to B. in trust for C.^ 

(«) Goodtitle v. Morse, 3 Term Kep. 36.5. In Cotnstock v. Smith, 13 Pick. Rep. 
116, the estoppel was held not to apply to the case of a deed with warranty, wheq the 
warranty was restricted to the grantor, and thovse claiming under him. . 

(h) 4 Wendell, 619. 


the grantee’s action on the covenant of warranty. Blanchard v, Ellis, 1 Gray, 196. See 
Jarvis t>. Aikens, 26 Vt. 635. But see Swoetsor v. Lowell, 33 Maine, 446. A release or 
quitclaim deed does not estop the grantor from setting up a subsequent title, although it 
contain covenants against claims and demands, &c. Bell Twilight, 6 Foster, 401. 

1 See the doctrine of estoppel discussed in Wells r. Pierce, 7 Foster, 608; Cheeney i>. 
Arnold, 18 Barb. S. C, 434; Buckingham Hanna, 2 Ohio St. R. 661; Way?;. Arnold, 
18 Geo. 181; Van Rensselaer v. Kearney, 11 How. U. S. 297. That it applies to a state 
as well as an individual, see People of Vt. v. Society for Propagating the Gospel, &c, 
2 Paine C. C. 646. But see also Wallace v. Maxwell, 10 Ired. Law, 110. Estoppel will 
also prevent a grantee from denying the title of his grantor. Wedge v. Moore, 6 Cush. 8; 

2 So, where a person h»vs a vested «6are under an executory devise, and makes a con- 
veyance of all nyhiy &c., and subsequently the whole estate vests, the estate subsequently 
vesting does not pass by est)ppel. Hall v, ChaBee, 14 N. Hamp. R. 216. 
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eacJx oth§r, while one of them includes the time of both ; 
neiM potest esse domims et tenens. There would be an abso- 
lute ine«>mpatibility in a person filling, at the same time, the 
characters of tenant and reversioner in one and the same 
estate ; and hence the reasonableness, and even necessity, of 
the doctrine of merger, (a) The estate in which the merger 
takes place is not enlarged by tlie accession of the preceding 
estate ; and the greater or only subsisting estate continues 
after the merger, precisely of the same quantity and extent of 
ownership as it was before the accession of the estate which 
is merged, and the lesser estate is extinguished. (6) As a gen- 
eral rule equal estates will not drown in each other. 

The merger is * produced either, from the meeting of * 100 
an estate of higher degree with an estate of inferior 
degree, or from the meeting of the particular estate and the 
immediate reversion in the same person. An estate for years 
may merge in an estate in fee, or for life ; and an estate pour 
mire vie may merge in an estate for one’s own life ; and an 
estate for years may merge in another estate or term for years, 
the remainder or reversion, (c) There is no incompatibility, 
and, therefore, there is no merger, where the two estates are suc- 
cessive, and not concurrent. Thus, a lease may be granted to 
a tenant pour autre vie, to commence when his life-estate ceases ; 
and he will never, in that case, stand in the character, which the 

law of merger is calculated to prevent, of the reversioner to 
himself, (d) 

Merger bears a very near resemblance, in circumstances and 
effect, to a surrender ; but the analogy does not hold in all cases, 
though there is not any case in which merger will take place, 
unless the right of making and accepting a surrender resided in 
the parties between whom the merger takes place, (e) To a 
surrender, it is requisite that the tenant of the particular estate 

(а) i Blacks. Com. 177. Preston on Convey, vol. iii. 7, 15 18 23. 

(б) Ibid. 7. / * 

(c) Preston on Convey, vol. iii. 182, 183, 201, 213, 219, 22!5, 261. The merger 
applies if there be a unity of seisin of the land, and of a right of way over it, in the 
same jrerson. Tindal, Chief Jnstice, in James i». Plant, 4 Adol. & Ellis, 749. 

(d) Doe V. Walker, 5 Pam. & Cress, lit. 

(e) Preston on Convey, vol, iii. 28, 153, 
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should relinquish his estate in favor of the tenant of the next 
vested estate, in remainder or reversion. But merger is confined 
to the cases in which the tenant of the estate in reversion or 
remainder grants that estate to the tenant of the particular 
estate, or in which the particular tenant grants his estate to him 
in reversion or remainder, (a) Surrender is the act of the party, 
and merger is the act of the law. The latter consolidates two 
estates, and sinks the lesser in the greater estate. The merger 
is coextensive with the interest merged, as in the case of joint- 
tenants and tenants in common; and it is only to the extent 
of the part in which the owner has two several estates. 
* 101 An * estate may merge for one part of the land, and 
continue in the remaining part of it. (by 
. To effect the operation of merger, the more remote estate 
must be the next vested estate in remainder or reversion, with- 
out any intervening estate, either vested or contitjgent; and the 
estate in reversion or remainder must be at least as large as 
the preceding estate, (c) The several estates must generally 
be held in the same legal right; but this rule is subject to qual- 
ification, and merger may, take place even when the two estates 
are held by the same person in different rights, as when he 
holds the freehold in his own right, and the term en autre 
droit? If* they are held in different legal rights, there will 
be no merger, provided one of the estates be an accession to 
the other merely by the act of law, as by marriage, by descent, 
by executorship, or intestacy. This exception is allowed, on 
the just principle that, as merger is the annihilation of one 
estate in another by the conclusion of law, the law will not 
allow it to take place to the prejudice of creditors, infants, lega- 
tees, husbands, or wives, (d) But the accession of one estate 


(«) Preston on Convey, vol. iii. 25. 

(h) Ibid. 88, 89. 

(c) Ibid. 50, 55, 87, 107, 166. 

(of) Ibid. 273, 285, 394. Ilonisthorpe r. Porter, 2 Eden’s Rep. 162. 


1 Sec Badcley v. Vigurs, 26 fiiig. L. & Eq. 144. 

- Wliere the executor of a mortgagee purchased, in his own right, the premises, under 
a foreclosure of a second mortgage, it was Iield that the first mortgage was merged in the 
fee, in equity and at law. Clift v. White, 16 Barb. R. 70. 
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to another, is when the pferson in whom the two estates meet 
is the owner of one of them, and the other afterwards devolves 
npon him by the act of the party, or by act of law, or by de- 
scent, or in right of his wife, or by will. If the other estate, 
held in another’s right, as in right of the wife, had been united 
to the estate in immediate reversion or remainder, by act of the 
party, as by purchase, the merger would take place, (a) The 
power of alienation must extend to the one estate as well as to 
the other, in order to allow the merger, as where the husband 
has a term for years in right of his wife, and a reversion in his 
own right by purchase, {b) 

* Merger is not favored in equity, and is never allowed, * 102 
unless for special reasons, and to promote the intehtion 
of the party.^ The intention is considered in merger at law, 
but it is not the governing principle of the rule, as it is in 
equity; and the rule sometimes takes place without regard to 
the intention, as in the instance mentioned by Lord Cok(^ (c) 
At law, the doctrine of merger will operate, even though one of 
the estates be held in trust, and the other beneficially, by the 
same person ; or both the estates be held by the same person, 
on the same or different trusts. But a court of equity will inter- 
pose, and support the interest of the cestui que trust, and not 
suffer the trust to merge in the legal estate, if the justice of the 
case requires it. (d) Unless, however, there exists some bene- 
ficial interest that requires to be protected, or some just intention 
to the contrary, and the equitable or legal estates unite in the 
same person, the equitable trust will merge in the legal title ; 
for, ’as a general rule, a person cannot be a trustee for himself. 
Where the legal and the equitable interests descended through 
different channels, and united in the same person, and were 
equal and coextensive, it has been held, that the equitable 

(a) Preston on Convey, vol. iii. 294, 295, 309. 

(b) Ibid. 306, 307. 

(c) Co. Litt. 54, b. Preston on Convey, vol. iii. 43-49. 

(d) 1 P. Wms. 41. Atk. .582. Preston on Convey, vol. iii. 314, 315, 557, 558. 


1 Loomer v. Wheelwright, 3 Sandf. Ch. R. 186. A charge will not merge in the inheri- 
tance, if contrary to the interest of the owner of the estate. Davis i?. Barrett, 11 Bug. L. 
& Eq. 817. Johnson «. Webster, 81 Ibid. 98. 
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estate merges in the legal, in equity, as well as at law. {a) The 
rule at law is inflexible ; but in equity it depends upon circum- 
stances, and is governed by the intention, either expressed or 
implied, (if it be a just and fair intention,) of the person in 
whom the estates unite, and the purposes of justice, whether the 
equitable estate shall merge or be kept in existence. (6) ^ 
^103 If the person in whom the estates unite, be *not com- 
petent, as by reason of infancy or lunacy, to make an 
election, or if it be for his interest to keep the equitable estate 
on foot, the law will not imply such an intention, (c) 

It would be inconsistent with the object of these Lectures, to 
pursue the learning of* merger' into its more refined and com- 
plicated distinctions; and especially when it is considered, 
according to the language of a great master in the doctrine of 
merger, that the learning under this head is involved in much 
intricacy and confusion, and there is difficulty in drawing solid 
conclusions from cases that are at variance, or totally irrecon- 
cilable with each other, {d) 

. (6.) Surrender is the yielding up of an estate for life or years, 
to him that hath the next immediate estate in reversion or re- 
mainder, whereby the lesser estate is drowned by mutual agree- 


(«) Preston, nb. sup, 3 1 4-342. Donisthorpc v. Porter, 2 Eduii^a Kep. 162. Good- 
right u. Wells, Doug. 771. Wade v, Paget, 1 Bro. 363. Selby v. Alston, 3 Ves. 
339. 

(/)). Forbes V. Motfatt, 18 Vos. 384. Gardner v. Astor, 3 Johns. Ch. Rep. 53. 
Starr v. Elli.s, G Johns. Ch. Rep. 393. Freeman v, Paul, 5 Greenleaf, 260. Gibson 
V, Crehorc, 3 Pickering, 475. 

(c) Earl Uos.slyn, in Compton v, Oxenden, 2 Ves. jr. 264. James v. Johnson, 6 
Johns. Ch. Rep. 417. James v. Morey, 2 Cowen, 246. 

((/) The third volume of Mr. Preston’s extensive Treatise on Conveyancing is 
devoted exclusively to the law of merger. It is the ablest and most interesting dis- 
cussion in all his works. It is copious, clear, logical, and profound ; and I am the 
more ready to render this tribute of justice to its merits, since there is great reason 
to complain of the manner in which his other works are compiled. lie has been 
declared, by one of his pupils, to have “ stupendous acquirements as a property law- 
yer.” The evidence of his great industry, and extensive and critical law learning, is 
fully exhibited ; but I must be permitted to say, after having attentively read all his 
voluminous works, that they are in general incumbered with much loose matter, and 
with unexampled and intolerable tautology ; mapnitudine lahorant sua. 


1 See Campbell v. Carter, 14 Til. 286; Knowles v, Lawton, 18 Geo. 476; Reed v, Lat- 
8011 , 15 Barb. S. C. 9. 
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ment (a) ^ The under-lessee cantiot surrender to the original 
lessor, but he must surrender to his immediate lessor or his 
assignee, (b) The surrender may be made expressly, or it may 
be implied in law.^ The latter is when an estate, incom- 
patible with the existing estate, is accepted ; ® * or the ^ 104 
lessee takes a new lease of the same lands, (c) As there 
is a privity of estate between the parties, no livery of seisin is 
necessary to a perfect surrender, though (as we have already 
seen) (^/) the surrender is required by the statute of frauds to be 
in writing. It has accordingly been held, by Lord Chiel Baron 
(Tilbert, {e) that a lease for years cannot be surrendered by 
merely cancelling the indenture, without writing.^ The sur- 
render must not be taken from the cestui que trusty but from the 
legal tenant ; and if an old satisfied term has lain dormant for 
a long time, though still outstanding in the trustee, the sur- 
render of it to the cestui que use is sometimes presumed to sup- 
port the legal title in him. (/) 

To guard against the mischievous consequences which soine- 


(fl) Co, Litt. ;i.37, b. 

(h) Preston on Abstracts of Title, vol. ii. 7. 

(c) Livingston v. Potts, 16 Johns. Bep. 28. Sbep. Touch, by Preston, vol. ii. 300, 
301. In that old and venerable work, under the title Surrender, the whole law is 
fully and elearly laid down ; but Mr. Preston said, that in a fourth volume to liis 
'JVcHtise on Conveyancing, (and which I have not seen,) the theory and practice of 
the law of surrenders was to he examined. On a demise in writing of a house to 
C., the key was delivered to C.^s wife, and he entered into possession. But the wife 
afterwards dedivered liaek the key to the lessor, who accepted it. It was held, that 
the delivering hack the key, animo sursnm reddendi, and the aeceptanee of it, amonnted 
to a surrender by o[)eration of law within the statute of frauds. Dodd v. Aeklom, 
6 Manning & Granger, 672.^ 

(d) Supra j p. 95. 

(6) Mageiinis v. M’Cullough, Gilh. Caa. in Eq. 236. 

(/) Sybourn, 7 Term Hop. 2. Goodtitle v. Jones, Ibid. 47. Doe v. Ililder, 

2 Barn, & Aid. 782. 


i When a term is surrendered before the expiration of the period for which rent ac- 
crues, the rent for tlie whole of such period, not then due, is extino’uished. Curtiss v. 
Miller, 18 Barb. S. C. 477. • 

a Nickells v, Atherstone, 10 Ad. & El. N. S. 944. Grieder’s Appeal, 6 Barr’s K. 422. 
Lawrence v. Brown, 1 Selden, 894. Murray ii. Shave, 2 Duer, 182. 

8 See Pierce v. Brown, 24 Vt. 166. 

* But see Baker v. Pratt, 16 111. 668. 

^ But where a tenant quitted the premises during the term, and the landlord accepted 
the key, stating that he received the key but not tlie premises, it was held not to be an 
acceptance of tue surrender. Townsend v. Albers, 8 E. D. Smith (N. Y.; 660. 
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times res»ult from a surrender, in discharging the under-lessee 
from the payment of rent, and the conditions and dependent 
covenants annexed to his leasej the statute of 4 Geo, 11. c. 28, 
sec, 6, provided, that if a lease be surrendered to be renewed, 
and a new lease given, the privity and relation of landlord and 
tenant, between the original lessee and his under-lessees, should 
be served ; and it placed the chief landlord and his lessees, and 
the under-lessees, in reference to rents, rights, and remedies, ex- 
actly in the same situation as if no surrender had been made. 
This provision has been incorporated into the New York Re- 
vised Statutes ; (a) but in those states in which it has not been 
adopted, the question may arise, how far the under-tenant 
(whose derivative estate still continues) is discharged 
* 105 from * all the rents and covenants annexed to his ten- 
ancy, according to the authority of Barton^ s case, (6) and 
of Webb V. Russel, (c) in which that inequitable result is indi- 
cated. The same rule is declared in the text-books of the old 
law. (d) 

(7.) A term for years may be defeated by a condition, or by 
a proviso of cesser on the happening of a specified event, or by 
a release to the disseisor of the reversioner, (c)* 

It is sometimes a question, whether the instrument amounts 
to a lease, or is merely a contract for a. lease. It is purely a 
question of intention ; and the cases sufficiently establish the 
rule of construction to be, that though an agreement may, on 
one part of it, purport to be a lease, yet if, from the whole. in- 
strument, taken and compared together, it clearly appears to 
have been intended to be a mere executory agreement for a 
future lease, the intention shall prevail. So, a contrary con- 
clusion is drawn, when the intention from the instrument ap- 
pears to create a subsisting term, though it contemplated a 
more formal lease to be made. {fY The case of Poole v. Bent-^ 


(a) Now York Revised Statutes, vol. i. 7^, sec. 2. 

(h) Moore, 94. 

(c) 3 Term Rep. 401. 

((/) Sliep. Touch, by Preston, vol. ii. 301. 

(e) Co. Litt. 276, a. 

(/) Chapman v. Tonner, 6 Meeson & Welsby, 100. Brashier v, Jackson, Id. 549. 


1 Waller t?. Morgan, 18 B. Mon. (Ky.) 186. 
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fey, (a) contairts the leading and the sound doctrine on the sub- 
ject. Where agreements have been adjudged not to operate by 
passing an interest, but to rest in contract, there has been, 
usually, either an express agreement for another lease, or the 
construing of the agreement to be a lease in prcesenti^ would 
work a forfeiture^ or the terms have not been fully settled, and 
something further was to be done.^ 

* Leases for years may be forfeited, by any act of the * 106 
lessee, which disaffirms the title and determines the rela- 
tion of landlord and tenant. If he acknowledges or affirms by 
matter of record, the fee to be in a stranger, or claims a greater 
estate than he is entitled to, or aliens the estate in fee by feoff- 
ment, with livery, which operates upon the possession, and 
effects a disseisin, or if he breaks any of the conditions annexed 
to the lease, he forfeits the same, (b) ^ But these forfeitures 


Sturgeon v. Painter, Noy, 128. Foster v. Foster, 1 Lev. 55. Baxter u. Browne, 

2 Wm. Blacks. Kep. 973. Goodtitlc v. Way, 1 Term Rep. 735. Doe v. Clnre, 2 
Ibid. 739. Roe v, Ashbiirner, 5 Ibid. 163. Doe v. Smith, 6 East's Rep. .530. Poole 
V, Bentley, 12 Ibid, 168. Morgan v. Bissell, 8 Taunt. Rep. 65. Jackson v. Myers, 

3 Johns. Rep. 388. Jackson v. .Clark, Ibid. 424. Thornton v. Payne, 5 Ibid. 77. 
Jackson v. Kisselbrack, 10 Ibid. 336. Jackson v. Delacroix, 2 Wendell, 433. Bacon 
V. Bowdoin, 22 Pick. 401, Preston on Convey, vol. ii. 177. Pinero v. Judson, 6 
Bing. 206. In Chipman v. Bluck, Arnold's Rep. vol. i. 27, it was held, that the in- 
tention of the parties as whether a lease was meant, or only an agreement for a lease, 
may be gathered not only from the instrument, but from the concurrent or subsequent 
acts of the parties. By the Acts of 7 and 8 Viet. ch. 76, and Sand 9 Viet. ch. 106, 
any instrument, not under seal, will operate only as an agreement for a lease, though 
in the tcrgis of a lease. 

(а) 12 East's Rep. 168. 

(б) Co. Litt. 251, b. Bacon, tit. Leases, sec. 2. See infra. 


» See Pearce e. Colder, 8 Barb. S. C. 622) Hunter e. Silvers, 16 111. 174. . 

The prerniMS wBl be forfeited if the lessee’s assignee commits an act of forfeiture, 
Wheelers. J-arie,® Cush. 81 i although he is assignee of a portion of the leased premises 

^f r ® The lessor may waive the forfeiture, and 

If the act of forfeiture is not a continuing act, the waiver cannot be retracted. M'Kildoe 

’TL^™rt «8- Clark e. Jones, 1 Denio, 616. Manioe «. MiUen, 26 Barb, 
aelu t r*i’ “ power, will relieve against a for- 

lieetmrt to P»y or' taxes, even after judgment in 

iCeMN V ml a. Hannah, 6 

validitv of the ni t ’o ‘he lessee s assignee oamiot deny tlio 

v.Ild.J’^o^f the assignment. Blake a.^Sandorson, 1 Gray, 832. A parol disclaimer of title 
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are very much reduced, in this country, by the disuse or aboli- 
tion of fines and feoifmfenta, and by the' statute provision, that 
no conveyance, by a tenant for life or years, of a greater estate 
than he could lawfully convey, should work a forfeiture, or be 
construed to pass any greater interest, (a) As conveyances, 
with us, are in the nature of grants, and as grants pass nothing 
but what the grantor may lawfully grant, (b) it would follow, of 
course, upon sound legal principles, even without any statute 
provision, that conveyances to uses would network a forfeiture 
of the particular estate. 

(8.) It was a clear principle of the common law, that no man 
could grant a lease to continue beyond the period at which his 
own estate was to determine ; and, therefore, a tenant for life 
could not, by virtue of his ownership, make an estate to con- 
tinue after his death. But a lease made under a power may 
continue, notwithstanding the determination of the estate by 
the death of the person by whom the power is exercised, (c) 
The limitation and modifying of estates, by virtue of powers, 
came from equity into the common law with the statute 
* 107 of uses, and the intent of * the party who gave the 
power, governs the construction of it.^ Powers to make 
leases -are treated liberally, for the encouragement of agricul- 
tural improvement and enterprise, which require some perma- 
nent interest.^ If a man hath a power to lease for ten years, 
and he leases for twenty years, the lease is bad at law, but good 
in equity for the ten years, because it is a complete execution 
of the power, and it appears how much it has been exceeded, (d) 


(а) iJcw York Ileviscd Statutes, vol. 1,739, secs. 143, 145. Mass. Revised Statutes, 
1836, part 2, tit. 1, c. 59, sec. 6. 

(б) Litt. secs. 608, 609, 610, 618. Co. Ljfu 330, b, 332, a. 

(c) Hale V, Green, 2 Bol. Abr. 261, pi. 10. Ram on Tenure and Tenancy, 75. 

(cf) Lord Mansfield, in 1 Burr. 120. Campbell v. Leach, Amb. 740. Ex parte 


does not work a forfeiture of a written lease. Dc Lancey i>. Ganorig, 6 Selden, 9. The 
provisions of law in Louisiana do not faror abrogations of leases, where the loss or incon- 
venience is not caused by the fault of the lessor. Denpnan v. Lopez, 12 La. Ah. 828. 

1 Where the lessor, having nn equitable Interest, granted a lease under a power, reserv 
ing the rights of reentry to the “ lessor and bis assigns,'’ it was Held that the owners of 
the reversion could enter as “ assigns.” Greenaway v. Hart, 26 Eng. L. & Eq. 811. 

2 Dowell V. Dew, 1 Youngo & Coll. R. 346. 
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If the power to lease be uncircumscribedf^ it is liable to abus^e, 
and to be carried, even with upright intentions, to an extent 
prejudicial to the interest of the cestui que trusts^ or parties 
in remainder. Thus, the implied power in trustees to lease, 
was carried to a great extent, and received a very large and 
liberal construction, in the Court of Appeals in South Carolina, 
in the case of Black v. Ligon. (a) The trustees of a charity 
raised by will, werefinder an express prohibition against selling 
or alienating the land ; but it was adjudged, that a power to 
lease was implied. A lease for ninety-nine years, without any 
annual reservation of rent, and for a very moderate gross sum, 
payable in eight years, was confirmed upon appeal ; inasmuch 
as great improvements had been made by the purchaser, and 
the power had been exercised in good faith, and lessees and 
sub-lessees had a strong interest in the confirmation of the lease. 
This was pushing an implied power to lease very far, and, I 
apprehend, ‘ it went beyond the established precedents. The 
final decision in the Court of Appeals (and which was contrary 
to the opinion of the chancellor in the court below) was dire(rtly 
contrary to the decisions in the House of Lords, in the Queens- 
bury cases from Scotland ; where it was finally settled, 
that leases for ninety -nine * years, though at an adequate *108 
rent, were a breach of the prohibition against alienation. 

Even a lease for fifty-seven years was held to fall within the 
prohibition, (b) ^ It has been made a question, how far equity 
could relieve against a defective execution of a power of leas- 
ing, as against the party entitled in remainder. But if the 
lessee be in the nature of a purchaser, and has been at expense 
in improvements, and there is no fraud on the remainder-man, 
or there is merely a defect in the execution of the power, equity 
will interfere, and help the power, (c) 

Smyth, 1 Swansit. Kcp. 337, 357. Hale, Ch. B., in Jenkins w. Kemishc, Hard. 395. 
Sugden on Powers, 2d Lond. edit. 545. Roe i>. Prideaux, 10 East's Rep. 15$. 

(а) Harper's Eq. Rep. 205. 

(б) 2 Dow. 90, 285. 5 Ibid. 293. I Bligh, 339. Bellas Com. vol. i. 69. 

(c) Campbell v, Leach, Atnb. 740. Shannon v. Bradstreet, 1 Sch. & Lef. 52. 

1 Trustees, who have a duty to perform as to the rents and profits, may lease for 
twenty-one years and covenant for a renewal for a like period. Newcomb v. Ketteltas, 
19 Barb. S. C. 608. 
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(9.) Covenants for renewal are frequently inserted -in leases 
for terms of years, and they add much to the stability of the 
lessee’s interest, and afford inducement to permanent 
*109 * improvements. But the landlord is not bound to renew, 
without a covenant for the purpose ; (a) and covenants 
by the landlord for continual renewals are not favored, for they 
tend to create a perpetuity. When they are explicit, the more 
established weight of authority is in favor of their validity, (b) 


Suj^den on Powers, 364-368, 564, 565. In c. 10 of Mr. Sugden’s Treatise of Powera, 
he considers extensively the law of powers to leaser and to which I must refer the 
student for a detailed view of that doctrine. In the New York Revised Statutes, vol. 
i. 731, art. 3, the subject of powers in general is ably dige.sted, and the doctrine is dis- 
charged, in a very considerable degree, from the subtleties which have given it so 
forbidding a character, and it is placed on clear and rational grounds. The doctrine 
will bo noticed hci^aftoi*, in its application to different subjects, and I would now only 
•observe, that the Revised Statutes provide, in relation to the immediate subject before 
us, that a special and beneficial power may be granted to a tenant for life, of the lands 
embraced in the power, to make leases for not more than twenty-one years, and to 
commence in possession during his life ; that such a power is not assignable as a 
separate interest, but is annexed to the estate, and will pass (unless specially excepted) 
by any conveyance of such estate ; and if specially excepted in the conveyance, it is 
extinguished. So, it may bo extinguished by a release of it by the tenant to any 
person entitled to an expectant estate in the lands. The power is not extinguished 
or suspended by a mortgage executed by the tenant for life, having a power to 
make leases, but it is bound by the mortgage in the same manner as the lands are 
bound ; and the mortgagee is entitled, in equity, to the execution of the power, so 
far as tlio satisfaction of the debt may require. New York Revised Statutes, vol. i. 
732, 733, secs. 7;i, 87, 88, 89, 90, 91. 

(a) Lee v. Vernon, Bro. P. C. vol. vii. 432, edit. 1784. Robertson v. St. Johns, 2 
Bro. 140. 

{b) Fiirnival v. Crew, 3 Atk. 83. Cooke v. Booth, Cowp. Rep; 819. Lord Eldon, 
in Willan v. Willaii, 16 Ves. 84. Rutgers v. Hunter, 6 Johns. Ch. Rep. 215. Lord 
Alvanley, as Master of the Rolls, in Baynham v. Guy’s Hospital, 3 Yes. 295, spoke 
strongly against covenants for a perpetual renewal. In Attomey-Gonoral v. Brooke, 

1 8 Yes. 326, Lord Eldon said, that it was impossible to contend in chancery that trua* 
tees for a charity could make leases with covenants for perpetual renewal. It would 
be equivalent to an alienation of the inheritance. A covenant to renew the lease, im- 
plies the same term and rent, and perhaps the same conditions. But a covenant to 
renew u^on such terms as might be agreed on, is void for uncertainty. Rutgers u. 
Hunter, sujira, Whitlock r, Dufheld, 1 Hoffman’s Ch. Rep. 110,* 

1 A covenant to renew a lease under the same covenants ” is satisfied by a renewal, 
omitting the covenant to renew. Carr v. Ellison, 20 Wend. R. 178, See, also, Abeel t>. 
Rttdcliff(\ 13 Johns. R. 297. Willis r. Astor, 4 Kdw. Oh. R. 694. But see Bridges v. Hitch* 
cock, 6 Brown’s P. C. 6, An agreement for a new lease subject to the same covenante 
and agreements with the old one, does not include the consideration paid for the first lease 



OF REAL PEOPIWITY. 


125 


XSQ. IiVX.] 

These beneficial covenants to renew the lease at the end of the 
term, ^run with the land, and bind the grantee of the rever* 
sion* (a) 

(10.) The tenant for years is not entitled to emblements, pro* 
yided the lease be for a certain period, and does not depend 
upon any contingency ; for it is his own folly to sow when he 
knows for a certainty that his lease must expire before harvest- 
time. (b) If, however, the lease for years depends upon an un- 
certain event, as if a tenant for life, or a husband seised in right 
of his wife, should lease the estate for five years, and die before 
the expiration of the term, by reason whereof the lease is deter- 
mined, the lessee would be entitled to his emblements, on the 
same principle that the representatives of a tenant for life take 
them, if there would have been time to have reaped what had 
been sowed, provided the lessor had lived, (c) The common 
law made a distinction between the right to emblements, and 
the expense of ploughing and manuring the ground ; and the 
determination by the landlord of an estate at will would 
*give to the lessee his emblements, but not any compen- *110 
sation for ploughing and manuring the land, provided 
the lease was determined before the crop was actually in the 
ground, (d) 


(а) Moore, 159, pi. .300. In covenants by the tenant to repair ^ he is to take care 
that the tenements do not suffer more than the natural operation of time and nature 
would effect. He is not bound to go farther. He is only hound to keep up art old 
house as an old house, rindal, Ch. J., Harris u. Jones, 1 Moo. & Rob. 173. Gut- 
tridge r. Munyard, Ibid. 334. Stanley a. Twogood, 3 Bingham^s N. C- Rep. 4. This 

ea 0 covenants to repair, is treated fully, with a review of all the distinctions, in 
Gibbons on Dilapidations, pp. 63-71. 

(б) Litt. sec, 68. By the reasonable custom in Pennsylvania, the tenant for years 
isetltit e to the way-going crop, which is confined to grain sown in the autumn 

e ore e expiration of the lease, and cut in the summer after it is determined, 
Demi V. Bossier, I Penn. Rep. 224,i 
(c) Co. Litt. 56, a. 


(d) Bro. Abr. tit. Emblements, pi. 7, tit. Tenant 
Stewart v. Doughty, 9 Johns. Rep. 108. 


pour Copie de Court Roll, pi. 3. 

* ■ 


Martin v. Fyoroft, 11 Eng. L. & Eq. HO. 


although It was expressed in the . indenture. 

Bell 1^, Barchard, 11 Ibid. 67, 

^ encumbered with a judgment Uen^it true held he en- 
e. aimr, 29 vH StelTa! w'* “ " ftefieriff-. eeJe, Bitth.ger 


11 * 
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The doctrine of emblements is founded on principles so ve^ 
rcp>sonable, that it could not have escaped the wisdom of the 
Roman law. They must have existed, as at common law, in 
tenancies depending on uncertainty ; and we find it proposed as 
a question by Marcellus, (a) whether a tenant for the term of 
five years could reap the fruits of his labor, arising after the 
extinguishment of the lease ; and he was correctly of opirfion 
that the tenant was not entitled, because he must have foreseen 
the termination of the lease. The Roman law made some com- 
pensation to the lessee for the shortness of. his five years’ lease, 
for it gave him a claim upon the lessor for reimbursement for 
his reasonable improvements. The landlord was bound to 
repair, and the tenant was discharged from the rent, if he was 
prevented from reaping and enjoying the crops, by an extraor-, 
dinary and unavoidable calamity, as tempests, fire, or enemies. (6) 
111 these respects the Roman lessee had the advantage of the 
English tenant; for, if there be no agreement or statute appli- 
cable to the case, the English landlord is not bound to repair, 
or to allow the tenant for repairs made without his author- 
ity and the tenant is bound to pay the rent, and to repair at 
his own expense, to avoid the charge of permissive waste, (c) ^ 


(а) Dig. 19, 2, ?. 

(б) Dig. 19, 2, 15, 1, 2. 

(c) Pindar v. Ainsley, cited by Bailer, J., in 1 Term Kep. 312. Mumford t*. 
Brown, 6 Cowcii, 475. The rule in the French luw is the same : the landlord is not 
bound to indemnify the tenant for his meliorations. Lois dcs Batimens, par lie Page, 
tom. iL 205. But though a tenant for years as well as a tenant for life is answerable 
for waste, as see supra, pp. 77, 80, 82, yet a tenant from year to year is only bound to 
make ordinary tcnaiitable repairs, such as to keep the house wind and water tights 
and to repair windows and doors broken by him, and not to make lasting repairs. 
Auworth V, Johnson, 5 Carr. & Payne, 239, Ferguson^s case, ^2 Esp. N. P. C. 690. 


1 See Gott a. Gandy, 22 Eng. L. & Eq. 178. Nor is there any implied warranty that the 
building are safe, well built, or fit for any particular use. Dutton a. Gerrish, 0 Cush. 89. 
Nor is there any implied agreement that the landlord shall keep the premises in tenantable 
condition. Post a, Vetter, 2 E. D. Smith, (N. Y.) 248. Nor that the land leased shall re- 
main in the same condition. (The city made new streets, whereby the land becari^. over- 
flowed.) Banks a. White, 1 Sneed, (f enn.) 618, Where the landlord is to make repairs 
before possession by the tenant, it is a condition precedent ; and the tenant’s entry b^ore 
tlie stipulated day is n|wraiver. Strohocker a. Barnes, 21 Geo. 480. 

3 Xhivls a. Alden, 2 uray, 809. Howard a. Doolittle, 8 Duer, 464. Hitner v*^ £gei 28 
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(11.) 0/ estates ai will. 

An estate at will where one man lets land to 
another, * to hold at the will of the lessor, (a) It was * 111 
determined very anciently, by the common law, and 
upon principles of justice and policy, ihat estates at will were 
equally at the will of both parties, and neither of them was 
permitted to exercise his pleasure in a wanton manner, and 
contrary to equity or good faith, (b) The lessor could not 
determine the estate after the tenant had sowed, and before he 
had reaped, so as to prevent the necessary egress and regress, to 
take the enlbleraents. (c) ^ The possession of the land, on which 
the crop is growing, continues in the tenant, until the time of 


But if the house bo in want of substantial repairs, or be otherwise unlit for occupa- 
tion, the tenant is not bound to repair, and may quit without notice or paying rent. 
Edwards v. Ethcrington, 7 Term Kep. 117. S. C. Kyan & Mood. 268. Collins u. 
Barrow, I Moo. & Hob. 112. Cowie v, Goodwin, 9 Car. & P. 878. But see contra, 
sup. vol. iii. 464. 

(а) Litt. sec. 68. A tenancy at will is determined instanter by a demand of pos- 
session, though perhaps the tenant might afterwards enter, solely for the purpose 
of removing his goods, without being a trespasser. Doe v, M’Kaeg, 10 Bam. & 
Cress. 721. 

(б) If the tenant at will voluntarily commits waste, and injuriously affects the per- 
manent value of the property, the owner of the land may bring trespass quare clausum 
Jregit, This point was examined, with thorough learning and great ability, by Ch. J. 
Parker, in Starr v. Jackson, 11 Mass. llcp. .'ilO. Such a tenant is liable for wilful, 
but not for permissive waste. GiUson v. Wells, 1 N. K. 290. The estate of a tenant 
at will is too infirm to liold him bound to make repairs, or to bo responsible for per- 
missive waste. Gibbons on the Law of Dilapidations, p. 47. 

(c) 21 Hen. VI. 37. 35 Hen. VI. 24, pi. SO. 13 Hen. VIII. Keylw. 16, pi. 4. 13 
Hen. VIII. 16, pi. 1. Litt. sec. 68. Co. Litt. 5.5, a. Vincr’s Abr. vol. x. tit. Estate, 
406, b. 0 . pi. 5. Kighly v. Bulkly, 1 Sid. 338. 


Penn. §t. R. 805. There is an implied obligation not to put the buildings to a use mate- 
rially different from their usual employment, and to use them in a tenant-like manner. 
Nave tf. Berry, 22 Ala. 882. But not where the tenant has expressly contracted to repair. 
Standon v. Chrismas, 10 Ad. & El. N. S. 135. . A covenant to deliver up the premises in 
the same condition, natural wear and tear excepted, does not bind the tenant to rebuild 
after a fire. Warner v, Hitchins, 6 Barb. S. C. 666. The tenant, who is bound repair, 
is liable for damages to third persons from the ruinous state.of the premises; and if the 
premises were in a good state of repair when leased, the landlord is not liable. Bears v. 
Ambler, 9 Barr’s R. 198, City of Lowell v. Spaulding, 4 Cush. 277. City of New York v. 
Corlies, 2 Sandf. S. C* 801. A tenant is liable for damages to third persons, resulting from 
his negligence, whether he has covenanted to repair or not. Eakin r. Brown, 1 E. D. Smith, 
(N. Y.) 86. 

1 See Slmj^ins v. Rogers, 15 111. 897. 



128 OF tmiL PEOPKETY. [PAM VI, 

taking it arrives, (a) Nor could the tenant^ before the period^ of 
payment of the rent arrived, determine the estate, so as to Ouf 
off the landlord from his rent (b) ^ The tenant at will is also 
entitled to his reasonable estovers, as well as to the profits of 
his crop, and he is entitled to a reasonable time to remove his 
family and property, (c) 

Estates at will, in the strict sense, have become almost ex* 
tinguished, under the operation of judicial decisions. Lord 
Mansfield observed, (d) that an infinite quantity of land was 
bolden in England without lease. They were all, therefore, in 
a technical sense, estates at will ; but such estates ‘are said to 
exist only notionally ; and where no certain terin is agreed on, 
they are construed to be tenancies from year to year, and 
*112 each party is bound to *give reasonable notice of an 
intention to terminate the estate. The language of the 
books now is, that a tenancy at will arises from grant or con- 
tract, and that general tenancies are constructively taken to be 
tenancies from year to year, (e) If the tenant holds over by 
consent given, either expressly or constructively, after the deter- 
mination of a lease for years, it is held to be evidence of a new 
contract, without any definite period, and is construed to be a 


(а) Boroston v. Green, 16 East’s Rep. 71. 

(б) Highly u. Bulkly, 1 Sid. .SSS. Leighton Theed, 2 Salk. 413. 

(c) Lift, sec, 69. Co. Litt. bb, b, .56, a. Ellis v. Paige, 1 Pickering, 43. 

(flf) 8 Burr. 1607. 

(e) Preston on Abstracts of Title, vol. ii. 25. Wilmot,J., 3 Burr. 1609. Clayton 
V. Blakcy, 8 Term Rep. 3. But tenancies at will are not to be understood by this 
general language as, not existing. A simple permission to occupy creates a tenancy 
at will, unless there are circumstances to show an intention to create a tenancy from 
year to year. Doe v. Wood, 14 Mceson & Wclsby, 682. 


1 Walker v, Furbush, 11 Cush. 366, 

8 A lea.se for one year “ and an indefinite period thereafter with annual rent and contin- 
ued occupation,” makes a tenancy from year to year. Pugsley v, Aikln, 1 Kenian, 494. 
See, also, Lockwood v. Lockwood, 22 Conn. 425; Huger v. Dibble, 8 Bioh* Law, 222; 
Snowhill r. Snowhill, 8 N. J. 447; Hunt v. Morton, 18 111. 76. Tenancy at an annual rent, 
which has been paid for several years, without lease or agreement, is from yekr to year. 
Hall V. Wadsworth, 2 Wms. (28 Vt.) 410. If a person is let into possession of lai?d under 
an agreement to purchase, it amounts in law to a bare tenancy at will, and ia determined 
by the death of the lessor. Manchester v. Dodebridge, 0 lad. 8l90. The Code of Iowa, 
sec. 1208, provides tha# any person in possession of real pmpe^y, with the assent of the 
owner, is presumed to bo a tenant at will, unless the contrary is shown. 
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tenericy ftom year to year.. The moment the tenant is suffered 
by the landlord to enter. on the possession of a new year, there 
is a tacit renovation of the contract for another year, subject to 
the same right of distress ; and half a year’s notice to quit must 
be given prior to the end of the term, (a) ^ The tenant does 
not know in what year the lessor may determine the tenancy, 
and in that respect he has an uncertain interest, on which the 
doctrine of notice and of emblements is grounded, (b) The 
ancient rule of the common law required, in the case of all 
tenancies from year to year, six months’ notice on either side, 
and ending at the expiration of the year, to determine the 
tenancy ; and there must be a^special agreement, or some par- 
ticular custom, to prevent the application of the rule. This 
tenancy from year to year succeeded to the old tenancy at 
will, and it was created under a Contract for a year, implied 
by the courts. The tenancy cannot be determined by either 
party except at the end of the year, (c) ^ The English 
*rule of six months’ notice, prevails in many of the *113 
United States, in New York, Vermont, Kentucky, North 
Carolina, and Tennessee ; (d) but there is a variation in the 


(tt) Bro. Abr. tit. Lease, pi. 5.3. Layton v, Eiebl, 3 Salk. 222. Jackson v. Sal- 
mon, 4 Wendell, 327. Webber v. Shearman, 3 Hill, 547. 

(6) Kinjifsbury t>. Collins, 4 Bingham’s Rep. C. C. P. 202. 

(c) Leighton v. Theed, I Lord Rayin. 707. Doe v. Snowdon, 2 Wm. Blacks. Rep. 
1224, Doe V. Porter, 3 Term Rep. 13. Parker v. Constable, 3 Wils. 25. Right v. 
Darby, 1 Term Rep. 159. Roe v. Wilkinson, cited from MSS. in Butler’s note, 228, 
to Co. Litt. lib. 3, By the New York Revised Statutes, vol. i. 744, sec. 1, if lands or 
tenements bo occupied in the city of New York, without any specified term of dura- 
tion, the occupation is deemed valid until the first day of May next after the posses- 
sion, under the agreement commenced ; and the rent is deemed payable at the usual 
quartern ys, if there be no special agreement to the contrary. 

(d) *®;kson v, Bryan, 1 Johns. Rep. 322. Hanchet v, Whitney, 1 Vermont Rep. 


1 Ames V. Schuestcr, 14 Ala. 600. But in Maine holding over by consent creates only a 
tonancy at will. Keudall v. Moore, 80 Maine, 827; and the burden of proof is on tha ten- 
ant to showdhe landlord’s acquiescence. Ohesley v, Welch, 87 Ibid. 106. A tenant hold- 
ing over holds subject to all covenants in the expired lease which are consistent with 
yearly tenimoy. Hyatt v, Grimths, 33 Eng. L. & Eq. 76. Vrooman v. McKaig, i Md. 450. 
Prickett «. Bitter, 16 lU. 96. . 

« And so In a lease for five years providing for six months* notice, held that the notice 
must expire at the end of a year. Baker v, Adams, 6 Cush. 99. And see Doe v. Grafton, 
ll log.L. &;<Eq.488. 
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ruk;, or perhaps no fixed established rale on the stibject, in dther 
parts of the United States. In Massachusetts, it was said, in 
Rising V. Stannard, (a) that the English rule of six months* 
notice had not been adopted, but that reasonable notice must 
be given to a tenant at will. Afterwards, in Chffin v. Limt^ {b) 
it was left as a point unsettled, whether notice to quit was 
requisite ; but the better opinion is that notice is necessary in 
that state ; and it was the opinion of Mr. Justice Putnam, 
upon an elaborate and thorough view of the subject, in Ellis v. 
Paige^ {c) that in a tenancy at will, the parties must give to 
each other reasonable notice of a determination of the will, (d) ^ 
Justice and good sense require that the time of notice should 
vary with the nature of the contract and the character of the 


315. Hop:p:in8 v. Beoraft, 1 Dana’s Ken. Rep. 30. Trousdale v. Darnell, 6 Yerger, 
431. Den v. McIntosh, 4 Iredell, 291. 

(a) 17 Mass. Rep. 287. 

(fc) 2 Pick. Rop. 70. 

((?) 2 Ihid. 71, note. 

{(/) The opinion of Judge Putnam, in the case referred to, contains a full and broad 
view of the whole ancient and modern law on the question ; and he established by 
authority and illustration, the necessity of reasonable notice to quit, in all cases of 
uncertain tenancy, whether under the name of tenancies from year to year, or ten- 
ancies at will. He showed that the doctrine was grounded on the immutable princi- 
ples of justice and the common law, and was introduced for the advancement of 
agriculture, and the maintenance of justice ; and to prevent the mischievous effects 
of a capricious and unreasonable determination of the estate. By the Mass. Revised 
Statutes of 1825, part 2, tit. 1, c. 60, sec. 26, all estates at will may bo determined by 
either party, by three months’ notice in writing; and in cases of neglect or refusal to 
pay rent due on a lease at will, fourteen days* notice in writing to quit is sufficient.^ 
If there he no Umancy, or existing relation of landlord and tenant, the doctrine of 
notice to quit does not apply. Jackson v. Deyo, 3 Johns. Kep. 422. 


1 And when the length of notice Is required to be as long as the interval betW^een the 
time of payment, it must terminate at the expiration of such an interval. Prescott v. 
Elms, 7 Cush. 846. Prickett v.' Ritter, 10 111. 96. Ilut it is otherwise in New Hampshire 
by statute, Currier v. Perley, 4 Foster, 219. Under an oral lease, the notice must state 
the time when the tenant is required to quit. Currier v. Barker, 2 Gray, 224, Steward i;. 
Harding, 2 Ibid. 385. And see, also, Howard v, Merrium, 5 Cush. 563, when^it'was held 
that a tonancy at will is determined without notice if the lessor alien the estate. Other- 
wise if the tenancy fs created by statute. Young v. Young, 86 Maine, 133. 

2 This does not apply where a tenancy at will under a parol lease is determined by 
breach, of condition. Creech e. Crockett, 5 Cush. 138, Unless it is a condition precedent. 
Elliott V. Stone, 1 Gray, 571. The Code of Iowa, sec. 1209, provides that in case of liarms, 
notice to terminate a tenancy at will must fix the termination of tenancy on April 1st.' 
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; Though the tenant of a house is equally under the pro- 
teotion of notice as the tenant of a farm, yet if lodgings be 
hired) for instance, by the month, the time of notice must 
be proportionably reduced, (a) In * Pennsylvania, the • 114 
cAnmondaw notice of six months is understood to be 
shortened to three months, as well in cases without, as within 
the statute of that state, passed in the year 1772. (b) 

The reservation of an annual rent is the leading circumstance 
that turns leases for uncertain terms into leases from year to 
year, (c)^ If the tenant be placed on the land, without atiy 
terms prescribed, or rent reserved, and as a mere* occupier, he is 
strictly a tenant at will ; (d) and an actual tenant at will has 
not any assignable interest, though it is sufficient to admit of 
an enlargement by release. (6^) ^ On the other hand, estates 
which are constructively tenancies for the term of a year, or 
from year to year, may be assigned. (/) ^ A strict tenant at 
will, in the primary sense of that tenancy, has been held not to 
be entitled to notice to quit ; (g) but the later and more liberal 
rule seems to be, that tenants at will are regarded as holding 
from year to year, so far as to be entitled to notice to quit, 
before they can be evicted by process of law. Or even without 
that assumption, if the party came into possession with the 
consent of the owner, and for an indefinite period, he is entitled 
to notice to quit. (A) ^ There is no uniform rule on the subject, 


(a) Right V, Darby, I Term Rep. 159. Doe v. Hazell, 1 Esp. N. R. Rep. 94. If 
the tenant holds from month to month, a month’s notice to quit must be given. Prin- 
dle V. Ander.son, 1,9 Wendell, 391. 

(6‘) Gibson, J., in Logan v. Herron, 8 Serg. & Rawle, 459. 

(c) De Grey, Ch. J., in 2 Wm. Blacks. 1173. 

{d) Jackson v. Bradt, 2 Gaines’s Rep. 169. 

(e) Litt. sec. 460. Co. Litt. 270, b. 

(/) Rwston on Abstracts of Title, v6l. ii. 25. 

(ff) Jackson y. Bradt, 2 Gaines’s Rep. 169. 

(A) Parker v. Constable, 3 Wils. Rep. 25. Right v. Beard, 13 East’s Rep. 211. 


> Bat » tenancy .hown by written recipto to be bom year to year, is yet only at will. 
Whitney Swett, 2 Foster, 10 . j j 

Cooper ..Adams, 6 Cueh. 87. Bntnot 
idaiottli nolioe to the landlord. Pmliorn v, Sonster, 20 Eng. L. & Eq. 501. And if he 
cmrnttB waste the tenancy is ended. Daniels o. Pond, 21 Pick. 367. 

A Sec Cody «. Quartennan, 12.Qeo. 886. 

« 'that one in poesession under a contract of sale, la not each a tenant at wUl as to be 
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for it was held, in Doe v. Baker^ (a) that where a person lakes 
possession of land by the license of the owner for an indeter^ 
min ate period, without any rent reserved, he is not a tenant from 
year to year, bat a remaining instance of the old strict common- 
law tenancy at will, and is not entitled to notice to quit, if is 
settled, however, that notice is not requisite to a tenant, whose 
term is to end at a certain time ; for, in that case, both parties 
are apprised of their rights and duties. The lessor may enter 
on the lessee when the term expires, without further notice, (b) ^ 
Except for the purpose of notice to quit, tenancies at will seem 
even still to relain their original character; (c) and the distinc- 
tion between tenants from year to year, and tenants at will, 
was strongly marked in the case of Nichols v. Williams, {d) The 
New York Revised Statutes (c) authorize a summary proceed- 
ing to regain the possession, where the tenant for one or more 
years, or for a part of a year, or at will, or sufferance, 
* 115 holds wrongfully against * his landlord ; but it requires 
one month’s notice to be given to a tenant at will, or suf- 
ferance, created by holding over or otherwise, to remove, before 


Jackson v, Brynn, 1 Johns. Rep. 322. Jackson v. Lauj^head, 2 Ibid. 75. Jackson v, 
Wheeler, d lind. 272. l^liillips v. Covert, 7 Ibid. 1, 4. Bradley v. Covell, 4 Cowen*s 
Rep. 349. Ellis v. Eaij^o, supra, p. 113. 

(а) 4 Dev. N. C. Rep. 220. 

(б) Messenger v. Armstrong, 1 Term Rep. 54. Right v. Darby, Ibid. 132. Jack- 
son 17 . Bradt, 2 Gaines’s Rep. 169. Jackson v. Parkhurst, 6 Johns. 128. Bedford v. 
M’Elherron, 2 Serg. & Rawlc, 49. Ellis v. Paige, 1 Pick. Rep. 43. Nor is a tenant 
who disclaims his landlord’s title, entitled to notice to quit. Woodward v» Brown, 
13 Peters’s U. S. Rep. 1. When a lease expires by its own limitation, the lessee 
becomes a tenant at will, and the landlord may enter forthwith and dispossess him 
without notice, using only the requisite force. Duncan v. Blashford, 2 Serg. & Rawlc, 
480. Overdeer v. Lewis, 1 Watts & Serg. Rep. 90. Clapp v. Paine, 18 Maine 
Rep. 264. 

(c) 7 Johns, Rep. 4. Nichols v, Williams, 8 Cowen’s Rep. 13. 

{(i) 8 Cowell’s Rep. 13. . 

(e) Vol. i. 745, secs. 7, 8, 9, and vol. ii. 512, 513, sec. 28. See infra, p. 118, and 
supra, vol. iii. pp. 480, 481. 


entitled to notice if he fail to perform his part of the contract, see Dolittle v. Eddy, 7 Barb. 
S. C. 74. 8ee*al$o, Dakiu v. Allen, 8 Cush. 83; White v. Livingston, 10 ^ush. 259 And 
contra, Powd v, Gilchrist, 1 Jones’s Law, 858. Nor is tenancy implied from the vendor 
remaining in possession* Greenup v. Yernor, 10 111. 20. 

1 See Lithgow v. Moody, 85 Maine, 214. 
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application be made for process under the act.^ It was held, 
in the case last cited, that a tenant from year to year was not 
entitled to ^ny notice, in proceedings under a similar statute 
provision, though in the action of ejectment he would still he 
entitled to his six months’ notice to quit. There is a summary 
mode of proceeding, provided also by statute, in Pennsylvania, 
Maryland, South Carolina, Maine, and other states, for such 
cases ; and the statute requires, in one state three months, 
and in others thirty days, or one month’s notice only;, and 
they make no discrimination between different ^kinds of ten- 
ants. (a) 2 

The resolutions of the courts, turning the old estates at will 
into estates from year to year, with the right on each side of 
notice to quit, are founded in equity and sound policy, as they 
put an end to precarious estates, which are very injurious to 
the cultivation of the soil, and subject to the abuses of discre- 
tion. But they are a species of judicial legislation, tempering 
the strict letter of the law by the spirit of equity. Estates at 
will, under the salutary regulation of the reasonable notice to 
quit, have still a strong foundation in the language of the 
statute of frauds, (b) which declared, that “ all leases, estates, or 
uncertain interests in land, made by parol, and not in writing, 
should have the force and effect of estates at will only, and 
should not, in law or equity, be deemed or taken to have any 
other or greater force or effect.” The statute of frauds made 
an exception in favor of lessees not exceeding the term of three 
years, and on which the rent reserved amounted to two third 
parts of the lull improved value of the land demised. But it 


(a) Statute of Pennsylvania, March, 1772, and of Maryland, Dec. 1793, and of S. 
Carolina of 1812, 1817, and 1839. The Revised Statutes of Massachusetts, 1835, 
part .3, tit. 3, c. 104, provide a short proceeding before a justice of the peace, in cases 
of tenants holding over after the expiration of the term. Statute of Maine, 1824, is 
to the same eftect. 

(5) 29 Charles II. c. 3. 


When the demise was expressly at will, it was held, th^t the notice might be given at 
any time. Post v. Post, 14 Barb. S. C. 253. 

^ That the lessor waives the notice to quit by accepting rent subsequently falling due, 
see Oollinee. Canty, 6 Cush. 415; Blyth v. Dennett, 16 Eng. L. & Eq. 424. 

VOL. IV. s 12 
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appears that the English decisions have never alluded to that 
exception. They have moved on broader ground, and on 
general principles, so as to have rendered the exception 
*116 * practically useless, (a) The exception is now dropped, 
in the Massachusetts, Connecticut, New York, and Ohio 
statutes of frauds, (ft) ^ 

The Roman law, like the English, was disposed, as much as 
possible, and upon the same principles of equity, to construe 
tenancy at will to be a holding from year to year ; and, there- 
fore, if the tenant held over, after the term had expired, and the 
lessor seeriied in any way to acquiesce, his silence was con* 
strued into a tacit renewal of the lease, at least for the follow- 
ing year, with its former conditions and consequences ; and the 
lessee became tenant from year to year, and could not be dis- 
possessed^jwithout regular notice, (c) The whole of the title in 
the Pandects upon this subject, {d) contains the impression of a 
very cultivated jurisprudence, under the guidance of such names 
as Papinian, Ulpian, Julian, and Gains. And when the sages 
at Westminster were called to the examination of the same 
doctrines, and with a strong, if not equally enlightened and lib- 
eral sense of justice, they were led to form similar conclusions, 
even though they had to contend, in the earlier period of the 
English law, when the doctrine was first introduced, with the 
overbearing claims of the feudal aristocracy, and the scrupu- 
lously technical rules of the common law. 

(III.) Of estates at sufferance, 

A tenant at sufferance is one that comes into the possession 


(«) Putnam, J., in Ellis v. Paige, 2 Pick. Rop. 43, note. 

(6) Now York Revised Statutes, vol. ii. 135, sec. 8. Statute of Ohio, 1831. Mass. 
Revised Statute.*^, 1835. Statutes of Connecticut, 1838. 

(e) Dig. ly, 2, 13, 11. Ibid. I, 14. Pothier’s PandcctiX), tom. ii. 226. Brown's 
Civil Law, vol. i. 198. I have assumed the existence of the rule the Roman law, 
requiring notice to (juit, upon the credit of Dr. Brown ; but he cites no authority for 
it, and I have not perceived it in the text of the Digest. 

(rf) Lib. 19, tit. 2. lAH'iiti condiicti. 

1 Larkin v. Avery, 23 Conn. 804. A tenancy, which by the statute of frauds is at first 
only at will, by continuance and payment of rent becomes a tenancy from year to year. 
Barlow v, Wainwright, 22 Vt. 88. . ' 
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of and by lawful title, but holdeth over by wrong, after the 
determination of his interest (ay He has only a naked 
possession, and no estate which he can tonsfer or *trans- *117 
mit, or which is capable of enlargement by release ; for 
he stands in .no privity to his landlord, nor is he entitled to 
notice to quit; (ft) ^ and independent of ^statute, he is not liable 
to pay any rent (c) He holds by the laches of the landlord, 
who may enter, and put an end to the tenancy when he 
pleases ; but before entry he cannot maintain an action of tres- 
pass against the tenant by sufferance, (d) ® There is a material 
distinction between the cases of a person coming to an estate 
by act of the party, and afterwards holding over, and by act of 
the law, and then holding over. In the first case, he is regarded 
as a tenant at sutferarice, and in the other, as an intruder, 
abator, or trespasser, (e) This species of estate is too^hazardous 
to be frequent, and it is not very likely to occur, since the stat- 
utes of 4 Geo. II. c. 38, and 11 Geo. II. c. 19, declaring, that 
if a tenant held over after demand made, and notice in writing 
to deliver up the possession, or if he held over after having 
himself given notice of his intention to quit, he should be 
liable to pay double rent, so long as he continued to hold over. 
The provisions of these statutes have been reenacted in New 
York, though they are not generally adopted in this country. (/) 

(n) Co. Litt. 57, b. 

(h) Co. Litt. 270, b. Jackson v. Parkhurst, 5 Johns. liep. 128. Jackson v. 
M’Leod, 12 Il)i(l. 182. 

(c) Cruise’s Dig. tit. 9, c. 2, see. 4. 

(J) 2 niaeks. Com. 150. 

(c) Co. Litt. 57, b. 2 Inst. 2.34. 

(y ) New York Kevised Statutes, vol. i. 745, sees, 10. 11. In South Carolina, 4 inder 


1 A parol agreement, made before the expiration of a written lease for a further occu- 
pation of one year on the same terms, is within the statute of frauds, being a contract not 
to be p^il^med within a year, and the tenant holding over and disclaiming the agreement, 
18 a tensroat sufferance. Delano v. Montague, 4 Cush. 42. Russell tJ. Fabyan, 84 N. H. 
218. ^ 

2 A tenant by sufferance is now in New York entitled to one month’s notice to quit* 
Revised Statutes, 4th ed. 1862, part 2, ch. 1, tit. 4, § 7. See Livingston e. Tanner, 12 Barb. 
S. C. 481. 

* And if the landlord elects, as he may, to treat the tenant as holding under the terras 
of the original lease, the tenant cannot deny the tenancy. Conway e. Starkweather, 
1 Denio, 113 . ‘ ^ j 
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There is, likewise, in New York, a further provision by statute, 
against holding over without express consent, after the deter- 
mination of their particular estates, by guardians and trustees 
to infants, and husbands seised in right of their wives, or by 
any other persons having estates determinable upon any life or 
lives. They are declared to be trespassers, and liable for the 
full value of the profits received during the wrongful 
* 118 possession, (a) This last provision was taken * from the 
statute of 6 Anne, c. 18 ; and the common law itself held 
the guardian, in such a case, to be an abator, and it gave, an 
assize of mart d* ancestor ; and so it equally gave an action of 
trespass, after entry, against the tenant pour autre vie, and 
against the tenant for years holding over, (b) 

In the case of the tenant holding over after the expiration 
of his terijp, the landlord may recover the possession of the 
premises by an action of ejectment; and in New York, as we 
have already seen, a summary remedy is given to the landlord 
by statute, under the proc^ess of a single judge, (c) Indepen- 
dent of any statute provision, the landlord may relhiter, upon 
the tenant holding over, and remove him and his goods, with 
such gentle force as may be requisite for the purpose ; and the 
tenant would not be entitled to resist or sue him. The plea 
of liberum tenementum would be a good justification, in an 
action of trespass, by the party, for the entry and expulsion, (d) 


the Act of 1808, tlic tenant holding; over, after the expiration of his lease, is charge- 
able with double rent. 

s (a) New York Revised Statutes, vol. i. 749, sec. 6. 

(ft) Co. Litt. 57, b. 2 Inst. 134. 

(c) See ante, vol. hi. 480, and New York Revised Statutes, vol. i. 745, secs. 7, 8, 9. 
A summary process to oust tenants at sufferance, is also given to the landlord by the 
statute of 1 and 2 Viet. 74, In Randolph i». Carlton, Alabama R. N. S. vol. viii. 606, 
it was adjudged, that although a tenant, as a general rule, could not controvert the 
title of liis landlord, yet his tenancy or lease would not estop him from showing that 
his landlord’s title had expired or been extinguished by operation of law The u^t were 
not unanimous in this decision, and its effect was considered to be dangor^Pto the 
solidity of the general rule. 

(d) Taylor v. Cole, 3 Terra Rep. 292. 1 H. Blacks. 555, S. C. .Taunton v. Costar, 
7 Term Hep. 431. Argent u., Durrant, 8 Idem. 403, Turner u. Meyroott, I Bing- 


1 So also in Wolf r, Johnson, 80 Miss. (1 Geo.) 518, and Bettisoti u. Budd, 17 Ark. 546; 
but cpwtro, I’ondro v, Cushman, 6 Wk. 279. 
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But the landlord would, in the case of an entry by force, and 
with strong hand, be liable to an indictment for a forcible entry, 
either under the statutes of forcible entry, or at common law ; 
and in the cases which justify the entry as against the tenant, 
it is admitted that the landlord would be indictable for the 
orce. {a) ^ 

It may be further observed, in respect to the rights of land- 
lords, that, by the E/fglish statute of 11 Geo, IL, they were 
entitled to be admitted to defend, in ejectment, suits brought 
against the tenant of the premises. This provision, probably, 
has been universally adopted or practised upon in this country. 
It is just and reasonable, and supplies the place of the 
process of voucher and aid-prayer in the * real actions.^ * 119 
The New York Revised Statutes (b) have retained the 


ham, 158. Jackson v. Farmer, 9 Wendell, 201. Jones v. Muldrow, 1 Rice’s S. C. 
llep. 64. in Richardson Anthony, 12 V^ermont liep. 273, and Chambers v. Bedell, 
2 Watts & Ser^, 22.5, it was held, that the owner of cattle or other chattels found on 
another’s latid, may enter peaceably and take them away, thoufth placed there wrong- 
fully by or with the assent of tlie owner of the land. Chapman y. Thnmhlothorp, 
Cro. K. 329, S. P, III Sampson i\ Henry, 11 Pick. Bep. 379, the court would not 
sustain a pica of justification in an action of trespass .and assault and battery, and 
which was, that tlic possession of the land unlawfully withheld, and that the 
defendant used no more force than was requisite to enable him to enter and lioltl pos- 
scs.sion. The English cases Justify tlie doctrine in the text. But since the above 
decisions, the language oi the English judges has changed, and it is now held, that 
the landlord is not justified in entering and expelling by force the tenant at sufferance. 
Newton v. Hurland, 1 MuiiMing & Granger, 958. This last is the most sound and 
salutary doctrine. • 

(а) In the state of Maine, process under the statute of forcible entry and detainer 
may he maintained against a tenant at will, at the expiration of thirty days from the 
time of notice, in writing, given to quit; for the notice itself terminates the tenancy. 
Dai is i». Thompson, 13 Maine Rep, 209. A summary process is given in Connect!-., 
cut to obtain possession on the expiration of a lease in writing, or bv parol. Statutes 
of (’onnecticut, 1838, p. 399. 

(б) Vol. ii. 341, sec. 17. 


r^' by even after 

2 M *" ?««'•« clammfregU. Brock r. Berry, 31 Maine, 

under a wriWe^“Zl lessees holding over by which 

fhe w ' iT’ T with the lease, is sufficient to support 

« r. ““®/- And in California, three days’ not^ is 

all that 18 required. GarbrelH. Fitch, 6 Cal. 189. 

. ft .^1 ?*®"‘“ *’■ Tbomfsson, 18 111 . 716, it was held to' bo error to famit the landlord to 

defend in ejectment, without the plaintiff’s consent. * 

12 * 
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provision ; and the privilege applies to any person having any 
privity of estate or interest with the tenant or the landlord in 
the premises in question. There has been some difficulty in 
this country, as to the right of the landlord to bring trespass for 
an injury to the land, while there was a tenant lawfully in pos- 
session. In Campbell v. Arnold^ and, again, in Toby v. Web^^ 
ster^ (a) it was held, that he could not, in^ such case, bring an 
action of trespass for waste committed tipon the estate by a 
third person, though he might be entitled to a special action on 
the case, in the nature of waste. In Slarr v. Jackson, {b) this 
rule was held not to apply, if the tenant in possession was one 
at will merely ; ^ whereas, in Catlin v. Hayden, (e) it was ad- 
judged to apply, provided the tenant was one holding from year 
to year. The question as to the competency of the landlord to 
bring trespass for an injury to the freehold, while a tenant at 
will was in possession, was ably discussed in Little v. Palister. (d) 
There was no d(?cision, however, on the various views afforded 
by the cases ; inasmuch as the trespass complained of in that 
instance, affected exclusively the right of tenant at will, and not 
any permanent rights of the landlord. The decisions in New 
York arose in cases in which the tenancy was not one strictly 
at will ; and perhaps the cases vdiich have been mentioned may 
be reconciled, on the distinction between tenancies at will and 
tenancies for years, or from year to year. The suit is in case 
for trespass to the injury of the reversion, unless the lessee in 
possession be at will only, ^nd then trespass will lie by the 
reversioner, (e)^ A disseisee, without reentry, may have tres- 


(а) 1 Johns. Hop. 511. 3 Ibid. 4C8. 

(б) 11 Mass. Rep. 519. 

(c) 1 Vermont Rep. 375. • 

(d) 3 Greenleaf, 6. 

(c) Lienow v. Ritchie, 8 Pick. 235. 


1 Upon the authority of this case, it was held that the landlord may maintain trespass 
q^uirt cUmsum for an injury to the inheritance during the occupation of a tenant at will. 
Davis V. Nash, 32 Maine, 411. But not for an injury to the grass only. Lyford v. Tootb- 
al|er, 39 Maine, 28. Stone y. Knapp, 3 Wms. (29 Vt.) 601. See, also, Hunnewell v» Hobart, 
42 Me. 665. 

2 And see Halliga#?. Chicago & Rock Island R. R. Co. 16 111. 668. But whore land 
was occupied by a tenant at will it liras held that in Pennsylvania, even for m injury to 
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pass for the disseisin itself; and after reentry, he may have 
trespass for any immediate injury to the freehold, because he is 
restored to his possession ah initio, {a) In the English 
Court of K. B., * in the time of Lord Mansfield, it was * 120 
decided, that the landlord of a tenant from year to year, 
though there was no reservation of the timber on the premises, 
miglit bring trespass against a third person for carrying it away, 
after it had been cut down, (b) The general rule is, that, to 
maintain trespass quare clausum^ there must have been an ac- 
tual possession in the plaintiff* when the trespass was commit- 
ted, or a constructive possession in respect of the right being 
actually vested in him. The ground of the action of trespass 
is the injury to the possession, (c) ^ 

(rt) Co. liitt. 257, a. Tobey v. Webster, 3 Johns. Rep, 4C8. 

[h) Ward v. Andrews, 2 (Shitty’s K, R. Rep. 636. 

(c) 3 Blacks. Com. 210. Ashhiirst, J., in 1 Term Rep. 480. Cooke v. Thornton, 
6 Randolph, 8. 3 Wooddeson, 193. (Campbell v. Arnold, 1 Johnson’s Rep. 511, 
S. P. 3 (ireenleaf’s Rep. 6. The reversioner cannot sue a stranjj-cM* for acts of tres- 
pass on the land, unless they be attended with some taiif^ihle injiiry to the reversion. 
Baxter v. Taylor, 1 Neville & Manning, 11. 4 Barn. & Adol. 72, 8. C. Be the 
property real or personal, the plaintiff, to maintain trespass, must show possession, or 
a right of taking possession, at the time. Lunt w. Brown, 13 Maine Rep. 236. Row- 
land V. Rowland, 8 Ohio Rep. 40. Anderson v. Nesmith, 7 N. II. Rej). 167‘. A party, 
into whose lands agisted cattle escape and do damage, may, at common law, have an 
action of trespass at his election, either against the general owner of the cattle or the 
agistor. Sheridan v. Bean, 8 Metcalf, 284. 

the freehold trespass could not be maintained by the landlord, before entry upon the 
premi.ses. Clark v. Smith, 25 Penn. St. R. 137. 

1 And so tenant at will, befbre the legal dissolution of the tenancy, may maint.ain tres- 
pass quare clausum against the landlord for entering upon the premises and taking away 
a pump. Dickinson v. Goodspeed, 8 Cush. 119. The tenant and landlord may both main- 
tain actions at the same time for injuries done to the estate; tho tenant for the interrup- 
tion of his estate and diminution of profits, and the hindiord for the pcnnanciit iiyury to 
the property. George u. Fisk, 32 N. H. 32. 
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LECTURE LVIL 

OF ESTATES UPON CONDITION. 

Estates upon condition are such as have a qualification 
annexed to them, by which they may, upon the happening of a 
particular event, be created, or enlarged, or destroyed, {a) They 
are divided by Littleton (/;) into estates upon condition implied 
or in law, and estates upon condition express or in deed. 

(1.) Of conditions in law. 

Estates upon condition in law are such as have a condition 
impliedly annexed to them, without any condition being speci- 
fied in the deed or will, (c) If a tenant for life or years aliened 
his land by feoft’ment, this act was, at common law, as we 
have already seen, an implied forfeiture of the estate, being a 
fraudulent attempt to create a greater estate than the tenant 
was entitled to ; and the reversioner might have entered, as for 
a breach of the condition in law. (d) Those estates were like- 
wise subject to forfeiture, not only for waste, but for any other 
act which, in the eye of the law, tended to defeat or divest 
the estate in reversion, or pluck the seignory out of the 
*122 hands of the lord, (e) It was a tacit * condition annexed 
to every tenancy, that the tenant should not do any act 
to the prejudice of the reversion. 

The doctrine of estates upon condition in law, is of feudal ex- 
traction, and resulted from the obligations arising out of the feu- 
dal relation. The rents and services of the feudatory were con- 

(а) Co. Lut. 201 ,a. 

(б) Litt. sec. 325. 

(c) . Litt, secs. 378, 380. Co. Litt. 215, b, 233, b, 234, b. 

(d) Co. Litt. #5, a, 251, b. 

(«) Glanv. lib. 9, c. 1. Fleta, lib. 3,,c. 16. Wright on Tenures, 203. 
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sidered as conditions annexed to his fief, arid strictly construed. 
If the vassal was in default, by the nonpayment of rent or non- 
performance of any feuclal duty or service, the lord might resume 
the fief, and the rents and services were implied conditions insep- 
arable from the estate. The remedy for breach of the condition 
was confined to the resumption of the estate by the donor and 
his heirs ; and*tbat resumption was required, by the just interpo- 
sition of the law, to be by judicial process, (a) ^ The obligation 
to fidelity, resulting from the feudal solemnity of homage, was 
mutual ; and if the lord neglected to protect his feudatory ac- 
cording to his estate, he was liable to be condemned to lose his 
seignory, as well as the tenant, for default on his part, to forfeit 
his freehold. (6) At common law, a condition annexed to real 
estate could not be reserved to any one except the grantor and 
his heirs; (and the heir might enter for a condition broken, 
though not expressly named ;) (c) and no other person could 
take advantage of a condition that required a reentry to revest 
the estate. The grantor had no devisable interest by means of 
the condition, until he had restored his estate by entry, or by 
action ; though he might extinguish his right by feoffment or 
fine to a stranger, or by release to the person who had the estate 
subject to the condition, (c/) The assignee of the reversion 
could not enter for a condition broken, for at common law a 
covenant did not pass by the assignment of the reversion, and 
for this purpose he was considered a mere stranger. The 
statute of 32 Hen. VIII. c. 34, altered the common law 
in this respect, 2 so far as to enable assignees of rever- * 123 


(а) Wright on Tenures, 19G-199. Butler^s note, 84, to €o. Litt. lib. 3. 

(б) Plela, lib. 3, c. 16, secs. 9, 16, 25. 

n modern case of Jackson V. Topping, 1 Wen- 

ill| OQO« 

(rf) Litt. secs. 347, 348. Co. Litt. 215, a. 


rcLfet of a condition: the grantor may 

If thl rnnrf-t^""* “r file a bill in equity for specific ^rformm.ce 

of the conditions of th« covenaiits. Stuyresanl a. The Mayor, &c. of New York, 11 I'aige 

and nrocead “"** complaint, pursue his remedy for a reentry 

Md proceed for an lujunctiim and damages. Linden o. Hepburn, 8 Saudf. Sup. ci 

* Soutlmrd 0 . Central B. B. Co., a Dutch. (N. J.) 18. . Cornelius o. Joins, Ibid. 876. It 
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Bions of particular estates, to which conditions and cove- 
nants were annexed, to take advantage of the same ; and it 
gave to the tenant the like remedies against the assignee, that 
he would have had against the assignor. The statute has been 
formally reenacted in some of the United States ; and though 
the statute was made for the special purpose of relieving the 
king and his grantees, under the numerous forfeitures and grant 
of estates that had belonged to monasteries and other religious 
houses, yet the provision is so reasonable and just, that it has 
doubtless been generally assumed and adopted as part of our 
American law. {a) In the exposition of the statute it has been 
held, that the grantee of part of the reversion could not take 
advantage of the condition, and it is destroyed by such a grant. 
The provision is confined to such conditions as are incident to 
the reversion, or for the benefit of the estate, {b) It only created 
a priority of contract between those who had priority of estate, 
as between the grantees of the reversion and the lessees and 
their assigns, and did not extend to covenants between grantors 
and grantees in fee. (c) 

(II.) Of conditions in deed. 

These conditions are expressly mentioned in the contract 
between the parties, and the object of them is either to avoid 
or defeat an estate ; as if a man (to use the case put by Little- 
ton) (d) enfeoffs another in fee, reserving to himself and his heirs 
a yearly rent, with an express condition annexed, that if the 
rent be unpaid, the feofler and his heirs may enter, and hold the 
lands free of the feoffment. So, if a grant be to A. in fee, with 

(a) Laws of New York, scss. 11, c. 7, and New York Revised Statutes, vol. i. 747, 
secs. 23, 24, and Act of Virginia, Nov. 29, 1792. Territorial Act of Michigan, March 
12, 1827. 1 North Carolina Revised Statutes, 259. 

{b) Co. Litt. 215, a, b. 

(c) Lewes v. Ridge, Cro. E. 863. 

(d) Litt. sec. 325. 

is held, that where the lease is not by deed, the statute 32 Henry VIII. ch. 34, transferring 
a right to sue to the assignee of a reversion, does not operate. * 

Where the lessor of a lease, not under seal, transferred his right to an assignee, it was 
held that, the privity of contract still remained between the lessor and the lessee, and an 
action lay in his nan# for a breach of the promise to repair. Bickford v. Parson, 6 M. G. 
& S. 920. 
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a proviso, that if he did not pay twenty pounds by such a day, 
the estate should be void. It is usual, in the grant, to reserve 
in express terms, to the grantor and his hoirs, a right of* entry 
for the breach of the condition ; but the grantor or his heirs 
may enter, and take advantage of the breach, by eject- 
ment, though there be no clause of entry, {a) * A condi- * 124 

tion in deed is either general or special. The former 
puts an end altogether to the tenancy, on entry for the breach 
of the condition ; but the latter only authorizes the reversioner 
to enter on the land, and take the profits to his own use, and 
hold the land by way of pledge until the condition be ful- 
filled. (/>) The stipulations in the form of a condition are vari-. 
ous, and may be of any kind consistent with the general rules 
of law, as that the tenant pay a rent yearly or quarterly, or en- 
feoff B., or do a specified service for A., or sow the land with 
some particular grain, or do not assign or underlet without 
license, or do not marry a particular person, (c) A covenant in 
a lease, that if lessee, or his assigns, sells, the lessor shall have 
the right of preemption, and one tenth of the purchase-money, 
is a valid covenant ; and the estate is forfeited if that be made 
a condition of the breach of it. {d) The covenant not to assign 


(rt) Lord Hardwickc, in v. Wigg, 1 Atk. 383. J)oe v. Watt, 1 Mann. & 
Kyi. 694. 

{h) Liu. s(;rs. 32r), 327. Co. Litt. 203, a. Shesp. Touch. 157. 

(<:) Co. Lift. 206, 207. Ohep. Touch, by Preston, vol. i. 120-130. Jackson v. 
Silvcrnail, 15 Johns. Rep, 278. Perrin v, Lyon, 9 East’s Rep. 170. A conveyance 
on condition that the grantee shall keep a saw and grist-mill on the land, doing 
business, U h valid condition, and a failure of peiformaticc forfeits the estate. Lessee 
of Sperry v. l*ond, 5 Hammond’s Ohio, Rep. 389.1 
(</) Jackson v. Schutz, 18 Johns. Rep. 174. Jackson w. Groat,’ 7 Cowen’s Rep. 
285. In the case of Livingston v. Stickles, 8 Paige’s Rep. 398, the chancellor held 
that a condition .and covenant, in a lease in perpetuity, that upon every sale of the 
premises, the lessee or his as.signs musf obtain the. consent in writing of the owner 
of the rent and reversion, and should offer him the right of preemption ; and if sold 
after such offer, one tenth of the purchase-money was to lie paid to the lessor, was in 
restraint of, and in the nature of a fine upon alienation, and inconsistent with the 
spirit of our institutions. That the remedy, if any, was. at law, and not in equity, 
and that if the landlord had not secured to -himself a remedy at law, the Court of 
Chi^ncery would not interfere to help him. 


1 Hadley v. Hadley Manufacturing Co., 4 Qray, (Mass.) 140. 
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withput licens(^, is understood to apply only to voluntary sales, 
by the act of the lessee. It does not apply to sales by act of 
law, or proceedings in invitum ; and creditors may seize and 
appropriate tlie value of the leases, as in cases of insolvency or 
bankruptcy, or on judgment and execution ; unless the judg- 
ment be confessed with a view to evade the covenant, or unless 
it be part of the express agreement, that the lease shall not so 
pass by operation of law. {a) 

These conditions are also either precedent or subsequent; 
and as there arc no technical words to distinguish them, it fol- 
lows, that whcth(‘r they be the one or the other, is matter of 
construction, and depends upon the intention of the 
*125 * party creating the estate. (/^) ^ A precedent condition 

is one which must take place before the estate can vest, 
or be enlarged ; as if a lease be made to B. for a year, to com- 
mence from th(i first day of May thereafter, upon condition that 
B. pay a certain sum of money within the time ; or if an estate 
for life be limited to A. upon his marriage with B. ; here the 
payment of the money in the one case, and the marriage in the 


(a) Doo i\ Carter, 8 Term Rep. 57, 300. Doe v. H(‘.van, 3 Maule & Selw. 358. 
WilkinsoTf?;. Wilkinson, Cooper’s Eq. llcp. 259. Jackson a. C’orlis, 7 Johns. Rep. 
531, Wlicro a lease eontained a condition that the lessees or their assif^ns should not 
alien without licejise, a lic ense given to one of three lessees, dispensed with the con- 
dition as to all, on the ground that the condition being entire, could not be divided or 
apportioned. Duinpor's ease, 4 Co. 119,h. This hard rule is eonsidered as unshaken 
law, down to this day. 4 Taunton, 735. 14 Vesey, 173. Dakin v. Williams, 17 

Wendell, 447. See, also, note a, to Dumpor’s case, in Thomas &> Fraser’s excellent 
edition of Lord Cokci’s Rej)orts, and also in the notes to that case in Smith’s Leading 
Cases, Law Library, N. S. vol. xxvii. 

(h) Ashhurst, J., in 1 Term Rep. «i45. Lord Eldon, in 2 Bos. & Pull. 295. Heath, 
J., Ibid. 297. Finlay v. King, 3 Peters’s U. S. Rep. 346. 


1 Underhill c. 'I'lio Saratoga & Washington R. R. (k>. 20 Bfirb. Sup. Ct, 466. Burnett 
V, Strong, 26 Miss. 110. Parmelee v. The Oswego & Syracuse R. B. Co. 2 Selden, 74. 
Roger V. Wplker, 1 Wis. 627. Where mutual covenants go to the whole consideration on 
both sides, they are mutual conditions, the one precedent to the other; but where the cov- 
enatiits go only to a part of the consideration, the r<;nie<ly is by damages, and the covenant 
is not a condition ]>rocedent. Boone v. Eyre, 1 H. Bla. R. 254. McCullough v, Cox, 6 
Barb. S. C. Rep. 387. But see (irant v. Johnson, 1 Selden R. 247, where the doctrine is 
doubted. The dependence or independence of covenants, it is said, is determined by the 
order of time of their performance On the subject of conditions, sec 1 Williams’s Saun- 
ders, 820, b. Also Niooll v. Ihe New York & Eric R. R. Co. 2 Kernaii, 121^ and S. 0. 
12 Barb. Sup. Ct. 460. 
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other, precedent conditions, and until the condition be per- 
formed, the estate cannot be claimed, or vest, (a) ^ Precedent 
conditions must be ’literally performed, and even a court of 
chancery will never vest an estate, when, by reason of a condi- 
tion precedent, it will not vest in law. It cannot relieve from 
the consequences of a condition precedent unperformed, (b) 
Subsequent conditions are those which operate upon estates 
already created and vested, and render them liable to be de- 
feated. Of this kind are most of the estates upon condition in 
law, and which are liable to be defeated on breach of the con- 
dition, as on failure of payment of the rent, or performance of 
other services annexed to the estate. So long as these estates 
upon subsequent condition continue unbroken, they remain in 
the same situation as if no such qualification had beep annexed. 
The persons who have an estate of freehold subject to a condi- 
tion, are seised, and may convey or devise the same, or trans- 
mit the inheritance to their heirs, though the estate will con- 
tinue defeasible until the condition be performed, or destroyed, 
or released, or barred the statute of limitations, or by estop- 
pel, (e) A devise of lands to a town for a school-house, j?ro- 
vided it be built within one hundred rods of the place where the 
meeting-house stands^ was held to be valid as a condi- 
tion subsequent; and the vested estate would be* for- *136 
feited, and go over to the residuary devisee as a contin- 


(a) 2 Blacks. Coni. 1,54. 

(A) Bopliarn v. Bumjificld, 1 Vcni, 83. Harvey v. Aston, 1 Atk. 361. West’s 
Bep. 850, S. C. Reynish v. Martin, 3 Atk. 330. Scott v. Tyler, 2 Bro. C. C. 431. 
Hargrave’s argument in this latter case isHlistinguislied for its learning and skill, and 
ho has republished it Separately in the volume of his Judicial Arguments. Stackpolo 
11 . Beaumont, 3 Vesey, 81). Wells v. Smith, 2 Edwards’s V. C. Rep. 78. But see 
City Bank v. Smith, 3 (iill & Johns. 26.5, where it is said that equity will relieve 
against penalties and forfeitures, 'vyhen the matter admits of compensation, whether 
the condition on which they depend be precedent or subsequent,*** 

(c) 2 Blacks. Com. 156. Preston, on Abstracts of Title, vol. ii. 185. 


; '* Aavaniago of the non-performance of a condition precedent cannot be taken by one 
who has himself prevented its performance. Jones v. Walker, 18 B. Mon. 168. Lamb v. 
Clark, 8 Wros. (28 Vt.) 278. And the right to the estate doOjl pot accrue, although the 
performance of the condition becomes impossible by the act of God. Mlzell r. Burnett, 4 
Jones’ Law, (N. 0.) 249. 

* See Bowser a. Colby, 1 Hare’s B. 109. 

TOL. ir. 13 
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gexsl' or non-compliance^ in a leBsonable time^ with the 

condition, (a) So, if land be given, on condition that the p^hljp 
topldings of the parish be erected thereon^ it hasi been held to 
reyert to the donor, if the seat of justice of the parish be re- 
moved, under the sanction of an act of the legislature, passed 
subsequent to the grant, (b) ^ Though an estate be conveyed, 
it passes to the grantee, subject to the condition, and laches are 
chargeable upon the grantee, even though such grantee, or Kis 
assignee, be an infant or feme covert^ for non-performance of a 
condition annexed to the estate, (c) ^ It is a general principle 
of law, that he who enters for a condition broken, becomes seised 
of his first estate ; and he avoids, of course, all intermediate 
charges and incumbrances.(ri) 

If the condition subsequent be followed by. a limitation over 
to a third person, in case the condition be not fulfilled, or there 
be a breach of it, that is termed a conditional limitation, (e) ® 
Words of limitation mark the period which is to determine the 
estate; but words of condition render the estate liable to be 
defeated in the intermediate time, if the^event expressed in the 
condition arises before tne determination of the estate, or com- 
pletion of the period described by the limitation. The one. 
specifies the utmost time of continuance,, and the other marks 
some event, which, if it takes place in the course of that time, 
will defeat tlie estate. (/) The material distinction between 
a condition and a limitation consists in this, that a condition 
does not defeat the estate, although it be broken, until entry 

(a) Hayden v. Stoughton, 5 Pick. Hep. 528. 

(h) ]\)lice Jury v. Reeves, 18 Martin’s La. Rep. 221. 

(c) Co. Litt. 246, b. 

(</) Perkins, sec. 840. Shep. Touch, by Pi*estoii, vol. i. 121, 155. 

(c) Pells V. Brown, Cro. 591. Holt, Ch. J., Page v. Hayward, 11 Mod.' Rep. 61. 
Lord Hardwicke, in Wigg v. Wigg, 1 Atk. 883. 2 Blacks. Com. 155. Doc i>, HaWk, 

2 Easps Rep. 488. 

(f) Shep. Touch, by Preston; vol. i. 117. Preston on Estates, vol. i. 45, 49, 
128, 129. 

X Pickle r. McKissick, 21 Penn. State R. 282; and S. C. 16 Penn. St^te R. 140. 

See Garrett e, Soouten, 8 Deuio’s R. 334; Ludlow v. Rew York & Harlem R B. Co. 12 
Barb. B. 440. 

6 For distinction between conditions and conditional limitations, see Proprietors of the 
Church in Brattle Square v. Grant, 3 Gray, 147, 148. 
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by the * grabtoT ot his heirs ; ^ aiid wheii the grantor * 127 
enters, he in as of his former estate. His entry defeats 
the livery made on the creation of the original estate, and, 
consequently, all subsequent estates or remainders dependent 
thereon. Conditions can only be reserved for the benefit of the 
grantor and his heirs.^ A stranger cannot take advantage of 
the breach of them.® There must be an actual Ontry for the 
breach of the condition, or there must be, ih the case of non- 
payment of rent, an action of ejectment, brought as a substitute, 
provided by the statute of 4 Geo. II. c. 2, for the' formal reentry 
at common law, and which provision on this point is adopted in 
New York, (a) and in several of 'the other states which have 
followed the English system.^ But it is in the nature of a 
limitation to determine the estate when the period of the limita- 
tion arrives, without entry or claim ; and no act is requisite 
to vest the right in him .who has the next expectant interest. 
Were it otherwise, the heir might defeat the limitation over, by 
refusing to enter for breach of the condition, (b ) , To get rid of 
the difficulty under the old rule of law, that an estate could 
not be limited to a stranger upon an event which went to 
abridge or determine the previously limited estate, a distinction 
was introduced, in the case of wills, between a condition and a 


(a) New York Revised Statutes, vol. ii. 505, sec. 30. 

^ (ft) Co. Litt. 214, b, 218, a. 10 Co. 40, b. 2 Blacks. Com. 155. Preston on 
Estates, vol. i. 46-48. hliep. Touch, by Preston, vol. i. 121. Den v. Hance, 6 Hal- 
sted, 244. Mr. Justice Wilde, in Fifty Associates v. Howland, Supreme Court 
Massachusetts, July, 1846, (N. Y. Legal Observer for August, 1846,) says that 
Blackstouo correetly lays down the distinction between words of condition or condi* 
tiofial limitation. 


^ In Tallman v. Snow, 35 Maine, 342, it is held that to revert the estate after condition 
broken, an entry by the grantor or by those who have succeeded to his right, is indispen- 
sable. 

a Inhabitants of Bangor v. Warren, 34 mine, 324. 

a Norris v. Milner, 20 Geo. 663. Buckelew v. Estell, 6 Cal. 108. Where an owner of 
tod, in the city of New York, divided it into several parcels, which he sold, from time to 
time, to different persons, inserting conditions in each deed, making void the conveyatioo 
if certain traded should be permitted on the premises, Walworth, Chancellor, held, that 
one of the grantees, though unable to sue at law for the condition broken, might, through 
a court of equtty, enforce against another grantee the observance of the conditions. Bar- 
row f>. Richard, 8 Paige, 861, Sec, also, Bleecker u. Bingham, 8 Paige, 246. 

4 See Phelps o. Chesson, 12 Ired, (Law,) 194. 
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conditional limitation, and which has been supposed to partake 
more of refinement and subtlety than of solidity. A conditional 
limitation is of a mixed nature, and partakes of a condition 
and of a limitation : as if an estate be limited to A. for life, pro- 
vided that when C. returns from Rome, it shall thenceforth 
remain to the use of B. in fee ; it partakes of the nature of a 
condition, inasmuch as it defeats the estate previously limited ; 
and is so far a limitation, and to be distinguished from a con- 
dition, that upon the contingency taking place the estate 
* 128 passes ‘to the * stranger without entry, contrary to the 
maxim of law, that a stranger cannot take advantage of 
a condition broken, (a) These conditional limitations, though 
not valid in the old conveyances at common law, yet, within 
certain limits, they are good in wills and conveyances to 
uses. (6) ^ 

(a) Butler’s note 00, to Co. Litt. lib. 3. Stearns v. Godfrey, 16 Maine Rep. 158. 
Douj^lass, in a note to Dou^^. Rep. T-OS, thinks the distinction between a conditional 
limitation and a remainder, merely verl>nl ; but Fearne (Fearnc on Remainders, 10- 
18) vindicates the distinction, and relies on the authority of the 'case ot Cogan v. Co- 
gan, Cro. Eliz. 360. Conditional limitations which arc contingent remainders, are 
limited to commence when the. first estate is, by its original limitation, to determine ; 
but eomtitional limitations, \v]ii(*li are not remainders, arc so limited as to be inde- 
pendent of the extent and measure given to the first estate, and are to take effect 
upon an event which may happen Iw/ont the regular determination of the first estate, 
and so I'cscind it. Tliis is Mr. Fcarne’s distinction ; hut he is not clear and fortunate 
when ho comes to illustrate it by exnm|)lc.s ; and they appear to be quite refined, and 
essentially verbal. 

(ft) Fciirne on Remainders, 10, 391-393, 409, 410. In Lady Ann Fry’s case, 1 
Vent. 199, Sir Matthew Hale said, the point was too clear for argument; and that 
though the word condition be . used, yet. limiting a remainder over made it a limita- 
tion. If there be no limitation over of the estate upon a breach of the condition an- 
nexed, it is not a conditional limitation, but an estate upon a condition subsequent at 
the common law, and the heir must enter for a breach of the condition. The New 
York Revised Statutes, vol. i. 725, sec. 27, declare, that a remainder may be limited 
on a contingency, which, in case it should happen, will operate to abridge or deter- 
mine the precedent estate ; and every such j^aindcr shall be construed a conditional 
limitation, and shall have the same effect a^^tch a limitation would have by law. An 
able writer in the American Jurist, vol. xi. 61 , says, that those words were merely 
declaratory of the common law, wdjich is, that a remainder whether termed such, or a 
contingent limitation, or imi)roperly, as in the statute a conditional limitation, takes 
effect on the happening of a contingent event which puts an end to the precedent 
estate. 


Mayor, &c., of New York t?. Stuyvesant, 17 N. Y. (3 Smith), 84. 
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There is this further distinction to ^ noticed between a con- 
dition annexed to an estate for years, and one annexed to an 
estate of freehold, that in the former case the estate ipso facto 
ceases as soon as the condition is broken ; whereas, in the latter 
case, the breach of the condition does not cause the cesser of 
the estate, without an entry or claim for that purpose. It was 
a rule of the common law, that where an estate commenced by 
livery, it could, not be determined before entry. When the 
estate* has, ipso facto^ ceased, by the operation of the condit ion, 
it cannot be revived without a new grant; but a voidable estate 
may be confirmed, and the condition dispensed with, (a) 

* A collateral limitation is another relinement belong- * 129 
ing to this abstruse subject of limited and conditional 
estates. It gives an interest for a specified period, but makes 
the right of enjoyment to depend on some collateral events, as 
a limitation of an estate to a man and his heirs, tenants of the 
manor of Dale, or to a woman during widowhood, or to C. till 
the return of B. ftom Rome, or until B. shall have paid him 
twenty pounds. The event marked for the determination of the 
estate is collateral to the time of continuance. These super- 
added clauses of qualification give to the estate a determinable 
quality ; and, as we have already seen in a former lecture, (6) 
if the estate be one of inheritance, it is distinguished, as a qual- 

{a) Co. Litt. 215, a. Penant's case, 3 Co. 64. Preston on Abstracts of Titlo, vol. 
iii. 397. This distinction Ketween leases for years and for life, no lonfter prevails. In 
relation to leases for years as well as for life, the cause of forfeiture only renders the 
lease void as to the lessee, and it may be afllrined by the lessor, and the rights and 
obligations of both parties will in that case continue. The courts will not so construe 
the contract as to etiable the lessee to put an end to it at pleasure, by his own im- 
proper conduct. Clark v. Jones, 1 Denio, 516. Mr. Preston says, that every limita- 
tion which is to vest an interest on a contingency, or upon an event which may or 
may not happen, is a cojidttwnal hmitatfon. A contingent remainder is a conditional 
limitation j and estates which have their operation by resulting or springing use, or 
by executory devise, and are to commence on an event, are all raised by conditional 
limitations. It is the unctJrtainty of the happening of the event that distinguishes an 
absolute limitation from a conditional limitation, or a limitation upon contingency. 
Though all contingent interests are executory, yet all executory interests are not con- 
tingent. Preston on Estates, vol. i. 40, 41, 63* Mr. Preston here confounds condi- 
tional and contingent limitations ; but Lord Mansfield, in Buckworth v- Thirkell, 3 
Bos & Pull. 652, note, S. C. 1 Col. Jiirid. 247, marked the distinction, and s.aid 
there might l>e a limitation depending on a contingency, without any condition in it. 

(6) Lect. LIV. . . 
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ified, base, or determinable fee. The estate will determine as 
soon as the event arises, and it never can be revived, fa) 

Conditions subsequent are not favored in law, and are con- 
strued strictly,^ because they tend to destroy estates ; and the 
rigorous exaction of them is a species summum jus^ and in 
^130 many cases hardly reconcilable with conscience, {b) * If 
tlie condition subsequent be possible at the time of mak- 
ing it, and becomes afterwards impossible to be complied with, 
either by the act of God, or of tlie law, or of the grantor.; or if 
it be impossible at the time of making it, or against law, the 
estate of the grantee being once vested, is not thereby divested, 
but becomes absolute, (c) ^ So, if the condition be personal, as 
that the lessee shall not sell without leave, the executors of the 
lessee, not being named, may sell without incurring a breach, (d)^ 
A court of equity will never lend its aid to divest an estate for 
the breach of a condition subsequent. The cases, on the con- 
trary, are full of discussions, how far chancery can relieve against 
subsequent conditions.^ The general rule formerly was, that 
the court would interfere, and relieve against the breach of a 
condition subsequent, provided it was a case admitting of com- 
pensation in damages, (e) But the relief, according to the 
modeoi English doctrine in equity, is ctnfined to cases where 
the forfeiture has been the elTect of inevitable accident, and the 
injury is capable of a certain compensation in damages. (/) In 


(tt) Poole V, Netlimm, Yelv. 149. Balilwin iind Cock’s case, 1 Loon, 74. Preston 
on Estates, vol. i. 43, 44, 49, 50. 

(h) Co. Litt. 205, I). 219, b. 8 Co. 90, b. 

. (c) Co. Litt. 200, a, 208. b. 2- Blacks., Com. 150. Parker, Cb. J., in Mitchel v. 
RcynoUls, I P. Wins. 189. Lord Chief Justice Trcby^in Cary v. Bertie, 2 Vera 
339. 

(fl?) Dyer, 66, pi. 8. Moore, 11, pi. 40. 

(e) Popham v, Bumpfield, 1 Vern. 83. 

(/) Uolfc V. Harris, 2 Pricers Exchange Rep. 207, note. Bracebridge u. Buckley, 
Ibid. 200. City Bank v. Smith, 3 Gill & Johns. 265. Jeremy’s Eq. Jur. 475. Sober- 
merhorn u. Negus, 1 Denio, 450. 


1 See Merrifield v. Coblcigh, 4 Cushing, 178; Gadberry r. Sheppard, 27 Miss. 203; Wil- 
son, r. Galt, 18 111. 431. 

2 Taylor v. Sutton, 16 Georgia, 103. Martin v. Ballou, 18 Barb. Sup. Ot. 119. 

« Kollam V. KelUim, 2 P. & H. (Va.) 367. 

* Thompson v, Thompson, 9 Ind. 323. 
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the case of Bill v. Barclay^ (a) .Lord Eldon said, relief might 
be granted against the breach of a condition to pay money, but 
not wh(^re anything else was to be* done ; and he insisted, that 
where the breach of the condition consisted of acts of commis- 
sion; directly in the face of it, as by assigniiig a lease without 
license, and the law had ascertained the contract, and the rights 
of the parties, a court of equity could not interfere. 

* A court of equity cannot control the lawful contracts ^ 131 
of parties, or the law of the land.^ 

Conditions are not sustained when they are repugnant to 
the nature of the estate granted, or infringe upon the essential, 
enjoyment and independent rights of property, and* tend mani- 
festly to public inconveiucnce.^ A condition anliexed to a con- 
veyance in fee, or by devise, that the purchaser or devisee should 
not alien, is unlawful and void.^ The restraint is admitted in 
leases for life or years, but it is incompatible with the absolute 
right appertaining to an estate in tail or in fee. (b) ^ If the 
grant be upon the condition that the grantee shall not commit 


(а) 18 Ves. 5(). 

(б) In li bequest to a dau^tcr, with a ])roviso tliat if she attempted to sell or dis- 
pose of it, it should he void, the restnetion was held to he void. Mewtou v, Reid, 4 
binion s Hep. 141. A restraint upon alienation in cases of leases in perpetuity ^ with a 
reservation of rent, and with covtmauts and conditions annexed, is tolerated and held 
valid in law. Vide supra^ p. 124. 


1 By tlie civil law, a more non-performance, witliin a stipulated time, docs not, ipso 

w . f'e ''«'•/ essence of tlie contract. Holliday v. 

\\ est, 6 C:d. nin. 

2 A condition in a conve.^nce to a road corpomtten, that they should reasonably main- 

Jv" i ''?*'S»Hnt to the nature of their estate. Cornelius r. Ivins, 2 Dutch. 

Irdet 1"n T , ® <leed, that .» 

ISO » n'' <’• I-loyd, 10 Eng. E. & 

X oV a dal"h r"^yn- I' “‘‘-“‘-'to tlie 

O -K r. Conden, 13 Mo. 211. See Hughes r. Boyd, 2 Sneed 

ri* r «“ in 

me grantee. Barksdale v. Elam, 80 Miss. (1 Geo.) 604. 

« Gleason v. Fayerweather, 4 Gray, 848. 

* But in Kockford ©. Hackman, 10 Eng. L. & En. 64 it i* ImM ft 
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waste, or not take the profits, 0 his wife not have her dower, or 
the husband his courtesy, the condition is repugnant and void, 
for these rights are inseparable from the estate in fee, (a) Nor 
could a tenant in tail, though his estate was originally intended 
as a perpetuity, be restrained by any proviso in the deed creat- 
ing the estate, from suffering a common recovery, (b) Such 
restraints were held by Lord Coke to be absurd, and repugnant 
to reason and to the freedom and liberty of freemen,’^ The 
maxim which he cites contains a just and enlightened principle 
worthy of the spirit of the English law in the best ages of 
English freedom ; iniquum est ingenuis hominibus non esse libe^ 
ram rerum sua^um alienationem. (c) If, however, a restraint 
upon alienation be confined to an individual namiid, to whom 
the grant is not to be made, it is said by very high authority [d) 
to be a valid condition. But this case falls within the general 
principle, and it may be very questionable whether such a con- 
dition would be good at this day. In Newkirk v. New- 
*132 kirk^[e) the* court looked with a hostile eye upon all 
restraints upon the free exercise of the inherent right of 
alienation belonging to estates in fee ; and a devise of lands to 
the testator’s children, in case they continue to inhabit the town 
of Hurley^ otherwise not^ was considerect to be unreasonable, 
and repugnant to the nature of the estate. 

If it be doubtful whether a clause in a deed be a covenant or 
a condition, the courts will incline against the latter construc- 
tion ; for a covenant is far preferable to the tenant. If a con** 
dition be broken, the landlord may indulge his caprice, and even 
malice, against the tenant, without any certain relief ; but equity 
will not enforce a covenant embracing a hard bargain ; and, at 
law, there can be no damages without an injury. (/) Whether 
the words amount to a condition, or a limitation, or a covenant, 

{(t) Mild way’s case, 6 Co. 40. Litt. sec. 360. Co. Litt. 206, b, 223, a. Stukely y. 
Butl(3r, Hob. 168. Lord Kenyon, 8 Term llep. 61. 

Mary Portington’s case, 10 Co. 42, a. 

(c) Co. Litt. 223, a. 

{(1) Litt. sec. 361. Co. Litt. 223. 

(e) 2 Caines's Rep. 345. 

(/) Best, Ch. J., in Doe Phillips, 9 Moore’s Rep. 46. If words, both of covenant 
and condition, bo used in the same instrument, both are allowed to operate. Bayley, 
J., in Doc V. Watt, 8 Barn. & Cress. 308. 
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may be matter of construction, depending on the contract. The 
intention of the party to the instrument, when clearly ascertained, 
is of controlling efficacy;^ though conditions and limitations 
are not readily to be raised by mere inference and argument, (a) 
The distinctions on this subject are extremely subtle and arti- 
ficial ; and the construction of a deed, as to its operation and 
effect, will after all depend less upon artificial rules, than 
upon the application of good sense and * sound equity * 133 
to the object and spirit of the contract in the given case. 

A tender of performance at the day will save a condition, ^ and 
if the tender be refused, the land may be divscharged, as in the 
case of a mortgage, while the debt remains, (b) 


(а) Berkley v. Pembroke, Moore, 70{). Cro. Eliz. 384. Argument of Pollexftn, 
in Carpenter v. Smith, Pollex. Hep. 7(). The words usually employed in creating a 
condition are, upott condition ; and this, says Lord Coke, is the most appropriate ex- 
pression ; or the words may he, so that; prodded; if it shall happen, The apt 
words of limitation are, while; so lumj as; until; durimj, &c. The words provided 
always, may, under the eircumstunees, be taken as a condition, or as a limitation, and 
somcrimes as a covenant. Lilt. see. 325-3.30. Co. Ijitt. 203, a, b. Mary Porting- 
toii’s case, 10 Co. 41, b, 42, a. Lord Cromwell’s case, 2 Co. 69. Bacon’s Abr. tit. 
Conditions, H. 

(б) Litt. see. 338. Co. I^t. 209, b. Jackson v. Crafts, 18 Johns. Rep. 110. 
Sweet V. Horn, I Adam’s N. H. Rep. 332. 


1 Johnson v. Valentino, 4 Sandf, Sup. Ct. 36. Woodruff Water Power Co. 2 Stockt. 
(N. .1.) 489. But the intention must bo clear and unquestionable. Wormiiii v. Teiigurden, 
2 Ohio, N. S. 380. 

2 And it is a gonorul rule that any one who has an interest in the condition or in the 
lands to which it relates, may perform it. Wilson v, Wilson, 88 Maine, 18. 
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LECTURE LVIII. 

ON THE LAW OP MOKTOAGE. 

A MORTGAGE is tlic conveyance of an estate, by way of 
pledge for the security of debt, and to become void on payment 
of it. The legal ownership is vested in the creditor ; but, in 
equity, the mortgagor remains the actual ownc^ until he is 
debarred by his own default, or by judicial decree. 

There is no branch of the law of real property which embraces 
a greater variety of important interests, or which is of more 
practical application. Tlie ditferent, and even conflicting views, 
which were talv<ui of subject by the courts of law and of 
equity, have given aji abstruse and shifting character to the doc- 
triiK! of mortgages. But the liberal minds and enlarged policy 
of such judges as Hardwicke and Mansfield, gave expansion to 
principles^, tested their soundness, dispersed anomalies, and as- 
sirnilatt'd the law of the ditferent. trilmnals on this as well as on 
other heads of juris j)rudcuce. The law of mortgage, under the 
process of forensic reasonings, has now become firmly estab- 
lished on tli(‘. most rational foundations. 

In the examination of so extensive a title, I shall ctideavor to 
take a just and accurate, though it must necessarily be only a 
very general view of tlic subject, under the following heads: 

L Of the general nature of mortgages: 

11. Of the mortgagor's estate and equity of redemption : 

III. Of the estate and rights of the mortgagee : 

IV. Of foreclosure. 

I. Of the general nature of mortgages. 

•(1.) Different kinds of rnortg'ages. 

The English law of mortgages appears to have been bor- 
rowed, in a great degree, from the civil law ; and the Roman 
hypotheca corresponds very closely with the description of a 
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rhortgage in our law. The lan^ was retained by the debtor, 
and the creditor was entitled to his actio hypothecaria^ to obtain 
possession of the pledge, when the debtor was in default ; and 
the debtor had his action to regain possession, when the debt 
was paid, or satisfied out of the profits, and he might redeem at 
any time before a sale. The use of mortgages is founded 
on the wants and convenience of mankind, and would naturally 
follow the progress of order, civilization, and commerce. In the 
time of Glanville, the mortgage of lands, as security for a loan, 
was in use, though, during the feudal ages, it was doubtless 
under the same check as the more absolute alienation of the 
fee ; and both the alienation and mortgage of land were 
permitted only withMhe concurrence * of the lord, (ft) *137 
The Eiiglish books distinguish between a vadiwil uivmn 
and vadium mortuum. The first is when the creditor takes the 
estate to hold and enjoy it, without any limited time forredemp- 
tion, and until he repays himself out of the rents and profits. 
In that case, the land survives the debt ; and, when the debt is 
discharged, the land, by right of reverter, returns to the original 


(а) Mr. Btitler is of ojuiiion that mortgages were introiluccd less upon the model 
of tlic Homan piipius, or hypotfieat ^ than upon tlu; corn in on- law doctrine of conditions. 
But, u})on a view of the Homan hypothcca, it is impossible to withhold our belief, that 
the English law of mortgages, taken in its most comprehensive sense, was essentially 
borrowed from the civil law. Thus, in the Homan law, the mortgage could he held 
as Hcciirity for further advances, (Code, 8, 27, 1.) and a covcnmit that the mortgage 
should he forfeited absolutely on a default, was void. Code, 8, 35, 3. JSo, a mort- 
gagor was eniiiled to due notice and opi)ortunity to redeem, before his right was ex- 
tinguished ; and the pledge could not be sold without a protracted notice, or judicial 
decree. Code, 8, 28, 4, Ibid. 34, 3, sec. 1, The nnjrtgagee was allowed to tack sub- 
sequtmt debts, in the case of the mortgagor seeking redemption, though this was not 
permitted to ilie cxtCHt of impairing the rights of ij|termediate incumbrancers. Dig. 
20,4,3. Jbid. 20, 4, 20. Code, 8, 27, 1. See Story’s Com. on Eq. Jurisprudence, 
vol. li. 276, note. The analogy might be traced in otlier important particulars. See 
Pothicr’s Pandccta* Jiistiniaiiai, lib. 27, and Diet, du Digest, par Thev(;iiot Dessaules, 
tit. Hypothcque, passim. In Dr. Brown’s View of the Civil Law, vol. i. 200-210, the 
general features of similitude between tlie Homan hypoihmi and the English mortgage, 
are strongly delineated. In Burges’s Com, on Colonial and Foreign Laws, vol. ii. 
1G4-24G, tlierc is a full and instructive view of the law of mortgages, under the Ro- 
man civil law, and the law of those modem nations which have adopted the civil 
law ; and such a view gives us a profound impression of the wisdom, refinement, and 
justice of the property regulations of the Roman law. 

(б) Glanville, lib. 10, c. 6. Nulli lic&xt feudum vendere vdpignorare sine permissione 
iUius dotnini. Feud. lib. 2, tit, 55. 
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ownc‘r. Ill the other kind of iriorlgagi*, the fee passed to the 
creditor, snl>j(*ct to the condition of being defeated, and the title 
of Ihe debtor to be resinned, on his discharging the debt at the 
day limited for thi^ payment; and if he did not, then the land 
\\ as lost, and became (had to him forever, (r/) This latter kind 
of mortgage is the one which is generally in use in this country. 

W(‘Ish mortgag(‘s, which are very frequently mentioned in 
th(^ English books, though they have now entirely gone out of 
use, resembled \\\a viram vadium of (yoke, or the mortnnm va- 
dium of (Tlanville ; for though in them the rmits and profits were 
a substitute for the int(‘rest, and th(i land was to be held until 
the mortgagor refnnd(‘d the (irincipal; yet, if the value of the 
rents and profits was excessive, equity would, notwithstanding 
any agreement to tin; contrary, di^crec an account, {h) , 


((t) Co. Lin. 205, M. 2 Blacks. Com. 157. 

{h) Fultliorpc I’ Fosicr, 1 Vern. *170. 'Phe Welsh m'ortpi^c, iiiidor its strict con- 
tract, witlioiit aiiv iiiifiLration of its severity in C(|uity, was analui^ous to the contract 
tcrmcil <Ni(lr/n'<sis in the Homan law. Dijr. 20, JT 11,1. It w:is likewise aiialoyjous 
to the inortjijap* of latids in the tip^c of (llanvilh‘ ; and he < 2 ,iv<'s to a mort^m}j;c, by 
which the creditor was to receive the rents and profits dnrinjj: tin* detention of the 
di'l*L withont aceotint an<l without npplyinir them to rednee it, the name of morhium 
radiniH. It was a-hard and nnconseientious, bni a lawful contract ; and (ilanville^ 
^^ith jn'imeval frankness and simplieity, does not scruple to condemn it ns unjust, 
while. la‘ admits it to be lawful : ivjiisia c.s7 ct fn^nosta. (llan. fib. 10, c. G, S. The 
Fri’iieh Code (’ivil, Nt». 2085, has adoptetl the Homan anliehresis, with tliis miti}j:ation, 
that the rents and profits are to be aj)plied to keep down the intero'^t, and the surplus, 
if an V, to extin]Lj:nish the ])rinei[)al. Under the (bvil Code of Louisiana, taken from 
the Code Najioleon, there ar(‘ two kinds of jdedp's ; the pawn, when u movable is 
L^iven as security, and the ant irfnu sift, whon the security f;iven consists in immovnhles 
or r< al estate. ITiuier the latter the creditor ae<|uires the ri;^dit to take the rents and 
prolits of the IjiiuI, and to credit, annually, the same to the interest, and the surplus 
to the principal of the dcdit, and i#l»ound fo kei'p the e.state in repair, and to f)ay the 
taxes. Upon default upon the part of the debtor, the creditor may ]mosecute the 
dc'btor, and obtain a decree for stdlinj^: the land pledged. Civil Code, art. 3143-3148. 
Livingston v. Story, 1 1 Peters, 351. Judge Hutiiii, in Poindexter v. APCannon, 1 Dev. 
Ki|. Cas. N. C. 377, speaks in indignant terms of the vadium vivum: “ No mortgagee 
or mortgagor ever yet tnado a contract, upon whiidi the possession was to change 
immediately, unless it were the veriest grinding bargain that could be driven with a 
distressed man, who had no way to turn.” ^ 


^ See Sheckcll r, IIo{»kIris, 2 Md. Ch. Decis. 89, as showing the di.strust with wdiich a 
court views any arrangement between mortgagor and mortgagee, wlieii once this relation 
is proved to exist. 
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(2.) Of the pled^'e and niorti^ap^e of chattels. 

Tliore is material distinction also to be noticed IxMwet'n a 
pledge and a mortgage. A pledge, or pawn, is a d(*jK)si1. of 
goods redeemable on certain tcTins, and cither with or with- 
out a fixed period for redemption. Deliv(‘ry accompanies a 
pledge, and is (essential to its validity. The general property 
does not pass, as in the ease of a mortgage, and t he pawne(‘ has 
only a .special j)r()[)(‘rty. (a) If no time of redemption be fixed 
by the contract, the pawnor may redeem at any time ; and 
though a day (jf payment be fixed, he may redeem after the 
day. He has his whoh^ lifetime to redeem, provided the 
]RVwnee does not call upon him to nHleern, as he has a right 
to do at any time, in his diseretiojj, if no time for redemption 
be fixed ; and if no such call b(‘ made, the represen1a1iv(‘s of 
ihi) pawnor may rc'deem after his death, (b) As early as the 
tiiiie of (rlaiivili(‘, these just and plain principles of the law 
of pledges were essentially recognized; and it was de(!lared, 
that it the pledge was not redt‘emed by the time appointi'd, 
the creditor might have .n*course to the law, and compel Uie 
pawnin’ lo redeem ]>y a given day, or be forever fort‘elosed 
and barred of his right. And if no time of redemption was 
fixed, the creditor might call upon the debtor at any time, by 
higil process, to redeem or lose his pledge, (e) The distinction 
between a pawn and mortgage of chattels is equally well settled 
in the English and in the American law; and a mortgagi^ of 
gooiis differs from a pledge or pawn in this, that the former is a 
conveyance of the title u[)on condition, and itbeeomes an abso- 
lute inlere^i^t at law, if nut redeemed by a given time, and it mny 


[n) In tlu! Roman law, tlie pii/uus^ pledge, or pawn, answcrtMl to a plcd^v of ni(»va- 
l)lcs in the common law, ami possession was requisite. But the hypaihrra aiiswi’ied 
lo a morft^uj^e ot real estatt', where the title to the tliinj;^ mi^ht he ae(|idivd williout 
possession. Inst. 4, fi, 7. Di^;. 13, 7, 35. Vid<’ supm^ vol. ii. 577. 

{b'j Bro. Ahr. tit. Fledges, j)l. iiU, tit. Tresjmss, pi. 271. Burnet, J., in Rvall r. 
Rowle.s, 1 Ves. 358, 359. Mores Conliain, Owen’s Rep. 123. Ratelifl* /'. Davis, 
I Bulht. 29, Cio. rJae. 244. Yelv. 178, S. C. Com. Dig. lit. Mortgage hy IMedgcr 
of Ooods, h. Demamlray v. Metealf, Free, in Ch. 419. Vanderzee r. Willis, 3 Bro. 
21. Ferry o Craig, 3 Missouri Rep. 516. 

(r) Olanville, lih, 10. c. 6, s. 

VOL. Tv. 
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lx? valid in cr.Haiii cases without actual delivery, (r/) ^ 
* 139 Ac(‘.ording to the civil law, *a pledge could not he sold 

without judicial sanction, unless there was a special 
agr(?eiTient to this (‘ll'ect ; and this is, doubtless, the law at this 
day in tnost parts of Europt*. The l'\ench Civil Code has 
adopted the law of Constantine, by which even an agreeirieiit 
at the time of the original contract of loan, that if tin? (lt‘btor 
did not pay at the day, the pledge should be absolutely forfeited, 
and b(‘come the property of the creditor, was declared to lx? 
void, (b) While on this subject of pk‘dges, it may be proper 
further to observ(‘, that the pawnee, by bill in chancery, may 
bar the debtor’s right of nnlemption, and have the chattel sold, 
IMiis has fr(!quently been done in the case of stock, bonds, plate, 
or other personal property pledged for the payment of debt, (c) 
Hut without any bill to r(‘d(?em, the credittu, on a pledge or 
mortgage of (?hat.tc*ls, may s(‘ll at auction, on giving rt*asonable 
opportunity to the (lel)tor to redetnn, and apprising him of the 
time and place of sale; and this is the mon' convenitmt and 


{<i) Tli(‘ Muster of tlic Rolls, in Jonos t\ SinitiK 2 V'('s. jr. l*o\v(‘l] on Mort- 

li. l^urrow r. pMXlon, 5 Jolins. Ilc}). 25^. Urown r. Hcnm'nt, 8 ll»i(L IX>. 
M'Li’uti r. Walker. 10 llii<l. 741. Onrliok r. Jatnos, 12 l)>i<l. kP). Wildr. 4., in 2 
3*i(k. f)10. Hiivcfl r. Low, 2 N. 11. Ro)), 10. Ix* Lisle r. Rriestman, 1 Rrown’s 
Rfiin. IL'j). 17f). Jjini<;tlon liiKd, 0 VVendt'll, HO. (ritlord i\ Ford, 5 Vonnont 
Hup. .Y12. 

(/)'/ lust. lih. 2, tit. S, I. Viuii Com. Ii. 1 . (’ode, 8, 37), 3. IVrezius on the 
(^ode, vol ii. t')2, lit. 04, sees. 4, o, j». O.’l, sre. s. Ih-ITs C’om. on the latw of Seotlaml, 
vol. ii. 22, r>tli ed. Merlin's Itepertoire, art. IJa/^je. Code (hvil, art. 2078. lii-sti- 
tuies of the Laws of Holland, hv ,1. Vuiider Linden, translated by J. Henry, Kstp, 
\^i). 

{<’) Kemp e. Westbrook, 1 Ves. 278. De.maiidray r. Metealf, Tree, in Ch. 419. Vun- 
derzee r, ^Villis, 3 Rro. 21. 


I Even if a mortga^^t'e of cli.-itteL ae.(iuiro a complete title to them on default of payment, 
the inorfgM'jjor lias a rndit. to mle.em; and a sale by the mortgagee, under a power t)f sale, 
of an amount. <*<pial to the debt, i'< a full })ayiuent, and the residue of the ch.ittels belong 
to the mortgagor. Cliarter r. Slev'en*!, 3 Henio’s U. 33. Where Mie. mortgage eontained a 
])o\ver of private sale on default, it w.as hekl, that the mortgagee’s title beeumc ab.soluto 
on default inthoui sitlc, Hur.liek r. Me.Vanner, 2 l>enio*s It. 170. 

4'lie mortgagee is entitled iti immediate possessi<»n, in tlie absence of an agreement to 
the contrary. Ferguson r. I’liomas, 2tl Maine R. 499, 4'lie purehaser of per-'orjul prop- 
erty, mortgaged, but unreeord«*.d, hoKls tlie j>roperty against the mortgagee, though the 
purcdia.ser knew of the mortgage, 'rravi.s v. lii^hop, 13 Met. ;5U4. Shapleigh v. Wentworth, 
Id. 358. 
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usual |)ractice. (< 7 ) While the debtor’s riglit in the ])le(]^e re- 
mains nnextinguish(‘d, his interest is liable to be sold on ext'- 
cut ion ; and tin* pnreliaser, like any other jmixdiaser or asslgnte 
of 1h(j inten'st of the pawnor, succeeds to all his rights, and Ix'- 
eouK's entitU'd to redeem, (b) ^ 

* The law of pledges shows an accurate and refined * 140 
sense of justice; and the wisdom of the provisions by 
which the interests of the debtor and creditor are equally guar- 
ded, is to be tracked to the Roman law, and shines with al- 
most ('(jual advantage',, and with the most attractive simplicity, 
in tli(' pages of Glanville. 

It forms a striking contrast to the r^ojumon-law mortgage of 
the Ireehold, which was a fi'onViu'iit upon condition, or the crea- 
tion of a base or d(‘t(‘rminabl(‘ fee, with a right of reverb'r at- 
tachc'd to it. Tln^ legal estate vested immediately in the feoftee, 
and a inen^ right of n'i'utry, upon performance of the condition, 
by payment of the d(‘bt strictly at the day, remaitnal with 
the mortgagor and his lieirs, and which right of entry was 
neither alienable nor devisable. If tin' mortgagor was in d('- 
faiill, the eoiidition was lorfcited, Jind the estate became abso- 
lute in the mortgagee, without th(‘, right or the hope of re- 
dtnnptiou. (r) So rigorous a doctrine, and productive of such 
iorbidding, and, as it eventually prov(?d, of sueh intolerabhi in- 

(«) 1 iickt^r tK Wilson, 1 P. Wins. 2()1. 1 Pro. C. 404, (dit. 1784. Lockwood 

k^wer, 2 Aik. '10,3. ILirf r. Ten T\v<'k, 2 Johns. Ch. K(‘j), 100. Jolinsoii v. Ver- 
non, 1 TJuilcy’s S. (\ Uej). .327. Perry v. Grtiijr, 3 Missouri Rep. ,316. See supra, 
vol. ii. 582.' 

(h) Kemp V, Westbrook, 1 Ves. 278. Now York Revised Statutes, vol. ii. SiiG, see. 
20. 8ees//;;m, vol. ii. 377-385, on tin* doctrine of pledging. 

(e) Litt. see,. .3.32. 


^ It seems tliiit the interest of ji niortgHgor nf personnl property if be Inive not a right of 
possession for a (hfinita iinu , U not the subject of levy and sale on execution, iMattison v. 
Bmums, 1 Ooinst. It. 293. As to the constmetion of the wonls “about said miH” iti a 
mortgage of personnl property, see Morse v. Pike, 13 N. Tl. 529; for “ in and upon and 
about the. inn,” see Tapfield r. ITillinnn, C Man. & (ir. 246. Under the words, “ fdl the 
stock in trade of any n.ature or kind whatever,” notes aud debts due to a firm would not 
pass in a mortgage. Kemp r. Carnley, .3 Duer, 1. In Massachusetts, a stringent law has 
been passed to prevent frauds on the mortgagee of chattels. If the mortgagor sell witliout 
the written consent of tlie. mortgagee, or without informing the purchaser, the act is a mis- 
demeanor, punishable by fine and imj»risoument. Laws, 1830, ch. 284. In New Jersey, 
the same rules prevail as to mortgages of real property and chattels.* Doughten r. Gray, 
2 Stockt. (N. J.) 323. 
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justice, naturally 1(^1 to exact and scrupulous regulations con- 
c(!rnin^ tla^ time, nit)(h‘, and manner of pertbnning th<^ condition, 
and they heearm* aIl-in][)ortant to the mortgagor. Tli(‘ tcaider 
of the debt was required to he at the tiiiK*. and plac(j prescribed ; 
and if th(T(" was no place mentioned in the contract, the mort- 
gagor was bound to s(M‘k the mortgagt^e, and a tender upon the 
land was not sulJiehujt. (^i) Jf there was no time of payment 
menlioned, the mortgagor had his whole lifeliine to pay, unless 
he was quickened by a demand; but if he died before the pay- 
nnail, the Inhr could not tendiT and save the forfeiture, because 
tin? time was passed. (/>) If, however, the money was declared 
to be payable by th(‘ mortgagor, or his heirs^ tlaai the tender 
might lx; made by them at any time indefinitely after the mort« 
gagor’s d(*ath, unh'ss the performance was hastened by request; 
and if a time; for ])ayment was fix(‘d, and the mortgagoj: died in 
t h<‘ mean tinn;, his heir might redeem, though lie was not 
* 14 1 imaitioned, for In* had an interest in the condition, (c) * If 
the rcpresentativ(*s of the mortgagee* were mentioned in 
tin' ieoirment, wh(‘th(‘r they wen; ln*irs, i?xe(;utors, or assignees, 
th(‘ paynu;nt could rightfully be made to eitbt'r of them, (d) 

(•k) 7V/C did'vasanc.c. 

'The I'ouditioii, iH)ou which the land is conveyed, is usually 
inserted in the deed of conveyance, but the defeasance may be 
coiitaiiu'd in a si'parate insirnment; and if the deed be absolute 
in th(' first instance', and the d('f(‘asa,nc(; lx; executed subse- 
qucntly, it will relate back to the date of the principal deed, and 
comn‘(;t itscll with it, so as to n'lider it a security in the nature 
ol a mortgage. The esscnc(' of the defeasance is, that it defeats 
the princ-ipal deed, and makes it void if the condition be per- 
formed. In order, however, to render the deed a security against 

(a) Co. Litt. 210, b. 

{h) Litt. see. .'1.S7. 

(c) The Lord Cromwell’s rase, 2 Co. 79. Litt. see. 334. Co. Litt. 208, b. 

{d) Coodall’s ease, Co. 95. Co. Litt. 210. This case of Goodall, mid Wade’s 
case, 5 Co. 114, arc sainjdes of tlie discusvsions on what was, in the time of Lord Coke, 
a very monientous question, whether the ahsoliiie forfeiture of the estate had or had 
not been incurred by reason of nonpayment at the day. Such a question, which 
would now ho only material as to the costs, was in one of those cases decided, on error 
from the K. B., after argument and debate, by all the judges of England. 
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subs('qu(‘nt purchasers and mortgagees, it is necessary thni the 
det‘d and dcil'easance. should be recorded together. An omis- 
sion to have the defeasance registered, would operate io make 
the estate, which was conditional between the parties, abso- 
lute against every p(*rson but the original parties and their 
h(‘irs. (n) I’he practice of placing the conveyance in fee 
and * the condition or deleasatice which is to qualify it, * 142 
in separate instruments, is liable to accidents and abuse, 
and may be productive of injury to the mortgagor; and the 
Court of Chancery has frequently, and very properly, discouraged 
such transactions. (/>) This must more especially be productive 
of hazard to tlu^ rights of the mortgagor, in those states where 
th(i powers of a court of equity are v(Ty sparingly conferred, and 
when; the character (d* an instruirient of defeasance is to be de- 
termined upon the strict technical principles of the common law, 
and must take effect eontairnmily with the deed, as part of the 
one aJid the same transaction, (c) 

111 equity, the character of tlie conveyance is determined l)y 


(а) r, Duiiluiiii, 2 Joliiis, Clj. 182. Now York Ucvlsed Staliuos, vol. i. 

75G. ilariisoii r. The 'rnistocs ol‘ Phillips’s Acadoni}’, 12 Mass. Rop. 4.‘)r). Blancy 
r. Boairo, 2 (jivi-nh’at, ld2. r. Bates. l,‘i Ventjont Bop! 341. d'hc words of 

Jho Now York statute are, that if u (tood ap]>ears, hy u separate inslruiueiit, to Iiavc 
been intended as a tnort;^ag<i, it shall he dceiiied a mortgage; and tlie grantee shall 
not derive any advantage fioni the reeonling ol it, unless the defeasance he also re- 
corded, and at the same lime. In Pennsylvania, upoti a similar point, it has been 
dtn idetl, that il the sej)urate defeasance l»e not recorded, the absolute deed is to lie con- 
sidered as an unret^orded mortgage, uiul postponed, according to the rule in that state 
in sueli eases, to a subsetiucui judgment creditor. Friedloy v. Hamilton, 17 iSerg. & 
liuwle, 7U.^ 

(б) iiord lalbot, in Cotterell Purchase, Cases Temp. Talbot, 89. Baker r. Wind, 

1 Ves. UiO. [ii New liampsliire this evil is guarded against by statute of July 3, 
1829, which declared that no estate in fee should be defeated or incumbered by any 
agreement or writing of defeasance, unless the same be inserted in tlie uonveyanee as 
part tliereof. But though such an absolute deed, aecompunied with a bond to recon- 
vey on payment of a loan, be void as against the creditors of the grantor, yet the 
agreement constitutes a secret trust, which might, perhaps, he enforced in equity as 
between the parties. Tifft v. Walker, 10 N. H. Kep. 150. 

(c) Lund V. Lund, 1 N. H. Uep. 39. Bickford v. Daniels^ 2 Ibid. 71. Runlet v. 
Otis, Ibid. 167. Ev»kine v. Townsend, 2 Mass. Hep, 493. Kclleran v. Brown, 4 Ibid. 
443. IStoeking v. Fairchild, 5 Pick. Hep. 181. Newhall v. Burt, 7 Pick. 157. 

1 In Maine, a bond to reconvey land, given by the grantee as a defeasance, need not be 
recorded in order to give it validity between the parties. Jackson v. Ford, 40 Maine, 381. 

14 * 
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the ch^ar and (‘(*rtaiii intention of the parties; and any agree- 
ment in the dead, or in a separaio instrnrnenl, showing that the 
parties intended that the conveyances should operate as a secu- 
rity for the re[)ay[nent of money, will make it such, and give 
to the mortgagor the right of redemption, (a) ^ A deed, abso- 
lute on the face of it, and though register(‘d as a deed, will 
be valid and efli^clual as a mortgage, as between the parties, if 
it was intended by them to bi^ rncirely a security for a debt, and 
this would be th(i case though the defeasance was by an agree- 
ment resting in j)arol; for parol evidence is admissible inequity, 
to show that an absolute deed was intended as a mort- 
*143 gage, and that the defeasance has been * omitted or de- 
stroyed by fraud, surprise, or mistake. (/>)‘^ When it is 


((/) Taylor v. Weld, 5 Mass. J<ej). 109. Cnry r. Kawson,8 Ibid. 159.^ Wharf v. 
llowull, T) nitmoy, 499. Menudo v. Dcluirc, 2 Desuus. 564. Reed v. LansdaU*, 
ILirdiii, 6. James r. Morey, 2 (/owou’s R(*|>. 246. Anon. 2 Jlayw. 26. Dabnoy v. 
(iiTcn, 4 Ii(‘u. Miiuf. 101. Thompson r. Davenport, 1 Wnsli. Rcj). 125. Iln^dtos 
Edwards, 9 Wliciit. Kb p. 489. Ilirks a. Hicks, 5 (lill ».< Johns. 7.5. Kelly t;. Thomp- 
son, 7 Watts, 101. Holmes v. (Irunt, 8 l*ai;^e Rep. 243. 

(/)) Maxwell r. Moiilacnt(‘, Proc. in (9i. 526. Lord llardwickc, in Dixon v. Park(M*, 
2 V(!S. 225, xMarks v. Pell, I John.s. Ch. Rep. 594. Washburnc v. Merrills, 1 Day, 
1.39. Strotj;:: r. Stewart, 4 Johns. Ch. Rep. 167. James tx Johnson, 0 Ihid. 417. 
Clark V. Iboiry, 12 Cowen’s R(‘p. 324. Murphy e. Tri”-;X, I Monroe’s Hep. 72. Slee 
V. xManhaltaii Company, I Paige, 4H. Hunt r. AdmV.s of Itousmaniere, 1 Peters^’s U. 
S. Rep. 1. Story,.!., in Taylor v, liUllier, 2 Sumner, 232, and in Flagg v, Mann, 
Jhid. 538. • Melutyre v. Humphreys, I llollmanb Ch. Rep. :ii. Hrainerd v. Braincrd, 
15 Conn. Hep. 575. Jenkins v, Eldredge, 3 Story’s Hep. 292, 29.3. 

It was adjinlged in the Court of ICrrors iu New York, in Webh v. Hice, 6 Hill Rep. 
219, that jmrol evidenee was tiot adtnissihle in a court of law, to show that a deed 
absolute, on its face, was inteinled ns a mortgage. 

It is often a perplexed ((uestum, whether a conveyance was intended to be absolute 
or as a security merely ; the eases were extensively reviewed by tlie Ass. V. Ch, of 
New York, in Brown Dew<y, I Sandford's Ch. Rep. 57, and it was considered that 
the absence of the personal liability of the grantor to repay the money was not a 
conclusive test. 


1 An agroemeut tijat a deed absolute on its face should operate only as a mortgage, 
mu.st he oxocnted at the same time as the deed, otherwise, unless supported by some new 
consideration, it is a muium pactum, and no right can arise under it. Bryan v. Cowart, 
21 Ala. 92. Cotton v. Blocker, 6 Floruhi, 1. "If a conveyance of real estate bo made as 
security, whatever be the form, equity will hold it a mortgage. And the attempt to con- 
vert such a conveyance into an absolute conveyance is a fraud upon the law. Rogan r. 
Walker, 1 AVis. 527. 

2 Blaekemore i\ Byrnside, 2 English’s R. 506. 1 Greenlear.s Cruise, tit. 16, (Mortgages,) 
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once ascertained that the conveyance is to be considered and 
treated as a mortgage, then all the consequences appeal aining 
in equity to a mortgage are strictly observed, and the right of 
redemption is regarded as an inseparable incident, (a) An 
agreement, at the time of the loan, to purchase for a given 
price, in case of default, is not permitted to interfere with the 
right of redemption ; (b) though an agreement to give the mort- 
gagee the right of preemption, in case of a sale, has been as- 
sumed to be valid, (r) But, at our public sales, which always 
take place when the equity of redemption is foreclosed, either 
by judicial decr(*e, or under the operation of a power to sell, 
no such agreeunnit could have application ; and it may be 
questioned whether it does not come within the equity and 
policy of the general ])rincipl(*, which does not permit agree- 
ments s^t the time of the loan, for a purchase, in case of default, 
to be valid. 

The mortgagee may contract subsequently to the mortgage, 
for the purcliasc* or release of the equity of redemption upon 
fair terms ; and yet no agreemerit for a benefici.d iiiterest out 
of the mortgaged premises, while the mortgage continues, is 
permitted to stand, if impeached in a reasonable time. The 
reason is, that the mortgageti, from his situation, wields a very 
influential motive, and he has great advatitagc over the inort- 


(f/) JaiMjuos r. Weeks, 7 Watts, 261. Wright r. Bates, 13 Vermont Hep. 341, 
S. P. 

{b) Bowen u. Edwards, 1 Kep. in Ch 221. Willett w. Winiiell, 1 Vern. 488. But 
if the agreement be sub.se(iuent and imlejieiideiit, that the grantei^ will reconvev upon 
repaymem of the purchase-money, it does not convert the lirst deed into a mortgage. 
Kelly V. Thompson, 7 Watts, 401. 

(c) Orby i\ Trigg, 3 Eq. Cas. Abr. .599, pi. 24. 9 Mod. Hep. 2 S, C- 


ch. 1, .sec. 20. The learned editor considers parol evidence admissible to show the actual 
transaction. It was admitted in Russell v. Southard, 12 How. U. S, 139, and in Ihinnay v, 
Thompson, 14 Texas, 142. Cxmira^ Watson v. Dickson, 12 Sinedes & M. R. 608. Hovey v. 
Holcomb, 11 111. 660. A hill of sale absolute on its face will be treated as a mortgage if 
intende<i as a security for money h>aned. Ing v. BroAvn, 3 Md. Ch. Decis. 521. Scott v. 
Henry, 8 Eng. (13 Ark.) 112. Smith v. Pearson, 24 Ala. 358. See, also, Locke v. Calmer, 
26 Ala. 312, where the matter is discussed at length. But the intention must bo estab- 
lished by proof, not merely of declarations, but of facts dehors the deed, inconsistent with 
the idea (O'an absolute purchase. . Glisson v. Hill, 2 Jones’ Eq. (N. C.) 256. West v. Hen- 
drix, 28 Ala. 226. 



164 


OF REAL PROPERTY. 


[part VI. 


gagor ill such a transaction, (a) He may become the 
*144 purchaser at the sale of the * mortgaged premises by the 
master under a decree; (Zi) and, in New York, he is per- 
mitted, by statute, to purchase at the sale under a power, 
though he be the person who sells, provided he acts fairly and 
in good faith ; and in that case no deed is requisite*to make his 
title perfect; but the alfidavit of the sale, when recorded, is 
sudicient evidence of the foreclosure, (c) Without such a 
statute provision, tlie purchase would be subject to the scrutiny 
of a court of equity, and liable to be impeached, though the 
purchase is defeasible only by the ceslui que trust, and not ipso 
facto void, {d) 

(4.) Of conditional sales and covenants to pay. 

The case of sale, with an agreement for a repurchase within 
a giv(m time, is totally distinct, and not applicable to mort- 
gages.* Such conditional sales or defeasible purchases, though 
narrowly watched, are valid, and to be taken strictly as inde- 
pendent dealings between strangers; and the time limited for 
the nqnirchase must b(* precisely observed, or the vendor’s right 
to reclaim his property will be lost (e) 

(d) Wrixou r. Cotter, 1 nidf;way, 2U5. Austin v. Bradley, 2 Day, 466. Lord 
Redcsdalc, in Hickes v. Cooke, 4 Dow, 16. 

{b) Ex parte Marsh, 1 Madd. Ch. Kep. 148. 

(c) New York Bevi.scd Statutes, vol. ii. .546, secs. 7, 14. 

(d) M unroe v. Allaire, cittul in 1 ( Jaiiies’s Cases in Error, 19. Davouo t>. Fanning, 
2 Johns. Ch. Kep. 252. Downes Crazehrook, li Mcrivalc, 200. Sice v. Manhattan 
Company, I Paige, 48. 

{c) Barren a. Sabine, 1 Vern. 268. Endsworth a. Griffith, 15 Viner, 468, pi. 8. 
Longuet v. Seaweii, I Ves. 405. 1 Powell on Mortgages, 138, note T. If it be doubt- 
ful whether the partic.s intended a mortgage or a conditional .sale, courts of equity in- 
cline to consider the truiisaetion a mortgage as more benign in its operation. Poin- 
dexter r. M’Cannon, 1 Dev. Etpiity Coses, 373. The test of the distinction is this : 

1 As to what is a conditional sale and not a mortgage, sec Beeman v, Lawton, 37 Me. 
643; Brewster r. Baker, 20 Barb. 364; Locke v. Palmer, 26 Ala. 312; Murphy v. Bare- 
ficld, 27 Id. 634; Lee r. Kilhiirn, 3 Gray, ( Maas. ) 694 ; Hoopcs v. Bailey, 28 Mississippi 
(6 Cush ) 828; West r Hendrix, 28 Ala. 226. Where it is doubtful whether a transaction 
was intended as a mortgage or a conditional sale, if there be gross inadequacy of price, 
the courts will consider it as a mortgage. Davis r, Stonestreet, 4 Ind. 101. For distinction 
between pledge, mortgage, and conditional sale, see Lucketts v. Townsend, 8 Texas, 
119. 

? A vendee, limited to a given time to make a conditional sale absolute, need not wait 
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Property of every kind, real and personal, which is eaj)a])le 
of sale, may become the subject of a mortgage ; quod emplio* 
7 i€m, vcnditionemque recipit, etiam pignorationem recipere potest, 
]t will, consequently, include rights in reversion and remainder, 
j)ossibilities coupled with an interest, rents, and franchises ; but 
a mere expectancy as heir is a naked possibility, and not an in- 
terest capable of being made the subject of contract, (a) 

If a leasehold estate be mortgaged, it is usual to take the 
mortgage by way of underlease, reserving a few days of the 
original term ; and this is done that the mortgagee may avoid 
being liable for the rents and covenants which run with 
th(j land. * It is now settled, that the mortgag(ie of the * 145 
whole term is liable on these covenants even before 
entry ; and the case of Eaton, v. Jacques^ {b) which had declared 
a contrary doctrines, after being repeatedly attacked, was at last 
entirely destroyed as an authority, (c) A mortgage is usually 
accompanied with a bond for the debt intended to be secured 
by it ; but a covenant for the payment of the money, inserted 
in the mortgage, will be sufficient and equally effectual, with 
us ; though in England upon a very narrow construction of the 


if the relation of debtor and creditor remains, and a debt still subsists, it is n mortpra'^e ; 
but if the debt be extinguished by the agreement of the parties, or the money advaneed 
is not by way of loan, and the grantor has the privilege of refunding, if he pleases, by 
a given time, and thereby entitle himself to a reconveyanee, it is a conditional sale.^ 
Slee t\ Manhattan Company, 1 Paige Ch. Kep. 48. Goodman v. Grierson, 2 Ball. & 
B, 274. Marshall, Ch. J., in Conway n. Alexander, 7 Craneh, 2:37. liobinson v. 
Cropsey, 2 Edwards’s V. C. Jlep. 138. Elagg v. Mann, 14 Pick. 467. 2 Sumner, 

534. Holmes v. Grant, 8 Paige Hep. 243. The Court of Equity never relieves the 
grantor who neglects to perform the condition on which the privilege repnrehasing 
depended. Davis r. Thomas, 1 Hass. & M. 506. 

(a) Lord Eldon, in Carleton v. Leighton, 3 Merivale, 667. 

{h) Doug. Rep. 455. 

(c) Williams v. Bosanqiict, 1 Brod. & Bing. 238. It is, however, said to be better 
for the mortgagee to take an assignment of the whole time, than an underlease by way 
of mortgage; for then the right of renewal of the lease will be in him. 1 Powell on 
Mort. 197, n. I.’* 'By the New York Revised Statutes, vol. i. 739, lands held adversely 
may he mortgaged, though they cannot be the subject of grant. 


tin the expiration of that time before his election. Reese v. Beck, 24 Ala. 651. Hoopes v, 
Bailey, 29 Miss. 328. 

1 Brown r. Dewey, 2 Barb. S. C. Kep. 28. And see Baker i;. Thrasher, 4 Denio’s K. 
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statute of 3 W. & M., the remedy by an action of covenant 
does not lie against a devisee, (a) The covenant must be an 
express one, for no action of covenant will lie on the proviso or 
condition in the mortgage ; and the remedy of the mortgagee 
for nonpayment of the money according to the proviso, would 
seem to be confined to the land, where the mortgage is without 
any express covenant or separate instrument.^ The absence of 
any bond or covenant to pay the money, will not make the in- 
strument less effectual as a mortgage, (b) 

^ 146 * (5.) Of the porver to sell. 

It is usual to add to the mortgage a power of sale in 
case of default, which enables the mortgagee to obtain relief in 
a prompt and easy manner, without the expense, trouble; for- 
mality, and delay of foreclosure by a bill in equity The vex- 


{«) Wilson i'. Knubley, 7 East’s liep. 128, 

(/>) Floycr -Lavington, I 1*. Wms. 268. nriscoc King, Cro. Jac. 281. Yelv. 
206. Lord llurdwickc, in Lawlcy v. Hooper, 3 Atk. 278. Drummond v, Richards, 
2 Munf 337. Scott v. Fields, 7 AVatts, 360. This doctrine has been inudo a statute 
provision in the New York Hevisod Statutes, vol. i. 738, see. 139, where it is declared, 
that no mortgage shall he construed as implying a covenant for the payment of 
the money ; andr if there ho no expre.s8 covenant for such payment in the mort- 
gage, and no bond or otlier separate instrument to secure paymtmt, the mortgagee's 
remedy is confiiKMl to the land mortgaged.’^ In Aneaster v, Mayes, 1 Bro. C. C. 
454, Lord Thurlow, however, intimated very strongly, that though the mortgage was 
unaccompanied with cither bond or covenant, yet that the mortgagee would have the 
rights of a <;ontraet creditor, for there was still a debt; but the statute in New York 
has disregarded the suggestion, and it is in opposition to the current of authority and 
the reason of the tiling.^ 


1 The same rule ttp])lies to chattel mortg.ages. Culver v. Sissons, 3 Corast. R. 264. 

2 An omission to pay the first year’.s interest, under a deed of trust to secure the pay- 
ment of a promissory note, with power of .sale on default of payment of any part of the 
debt and interest, authorize.s a sale by the trustee, though the principal is not due. Rich- 
ards V. Holmes, 18 How. U. S. 143. If the mortgagee becomes purchaser under a sale 
by virtue of such power the equity of redemption still attaches in favor of the mortgagor. 
Benham v. Kowe, 2 Cal, 887 ; contra Bloom v. Van Ren8.seiaer, 15 111. 603. But this power 
of sale does not deprive a court of chancery of jurisdiction to foreclose. Carradine v. 
O'Ooimor, 21 Ala. 578. 

* Hone t;. Fisher, 2 Barb. Oh. R. 659. 

4 If a mortgagor convey the mortgaged premises to a purchaser, subject to the mortr 
gage, and the personal liability of the mortgagor be released, the mortgaged property 
remains primaHiy liable. Tripp Vincent, 8 Barb. Oh. li. 613. See also Ferris i?. Craw- 
ford, 2 Demo’s R. 696. 
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atious delay which accrues upon foreclosure, arises, not only 
from the difficulty of making all proper persons parties, but 
chiefly from the power that chancery assumes to enlarge the 
time for redemption on a bill to foreclose. There are cases 
in which the time has been enlarged, an% the sale postponed, 
again and again, from six months to six months, to the great 
annoyance of the mortgagee, {a) These powers are found, in 
England, to be so convenient, that they are gaining ground 
very fast upon the mode of foreclosure by process in chancery. 
Lord Eldon considered it to, be an extraordinary power, of a 
dangerous nature, and one which was unknown in his early 
practice, {b) He whs of opinion, that the power ought, for 
greater safety, to be placed in a tJiird person, as trustee for 
both parties ; and this appears to be still a practice, (c) though 
it is considered as rather unnecessary and cumbersome. 

The mortgagee * himself, under such power, becomes a * 147 
trustee for the surplus; and if due notice of the sale un- 
der the power bo not given, the sale may be impeached by bill 
in chancery. {(I) The title under the powtjr from the mortgagee 
himself is sufficient in law, and the mortgagor will not be com- 
pelled to join in the conveyance, (e) 

A power given to Jlie mortgagee to sell on default, may be 
given by any person otherwise competent to mortgage, of the 
age of twenty-one years, though formerly in New York he was 
required to be of the age of twenty-five ; and the power before 


(a) In E<lwards v. CunliflPe, 1 Madcl. Ch. Kep. 287, the usual order on fort^closure 
wiis, that the inort^aj^or pay in six monrhs, or stand foreclosed. This was afterwards 
enlarged lo six months more, then to five, then to three, and to three again, 

(b) Roberts u. Bozon, February, 1825. The power to sell inserted in a mortgage, 
though unknown to Lord Eldon in his early practice, is of a more ancient date than 
even the life, of Ixird Eldon ; for we find an instance of it in C^oft v. Powell, Comyn's 
Rep. 603. It was tlicre insisted to bo a valid power ; and the court, without (juestion- 
ing its operation, decided the cause on the ground that the mortgagee had not con- 
veyed an absolute estate under the power. Lord Eldon's aversion to mriovatton has 
grown with his growth, and breaks out on every occasion ; but who does not revere, 
even in bis errors, the j.ustum et tenacem projmiti uirum f 

(c) Anon. 6 Madd. Ch. Rep. 10. 

(d) Ibid. 

(«) Corder u. Morgan, 18 Ves. 344. After a sale under a pow^^ the mortgagor*# 
iuterest is divested, and he becomes a tenant at suiieraace. Kinsley v. Ames, 2 
Hetedfs Rep, 29. 
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any proceedings are had under it, must be duly registered or 
record(!d. {a) These powers fall under the class of powers ap- 
pendant or annexed to the estate, and they are powers coupled 
with an interest, and are irn'vocable, and are deemed f)art of 
the rnortgtige security, and vest in any person, who, by assign- 
ment or otherwise, becomes entitled to the money secured to be 
paid, {b) But the power is not divisible, and an assignment by 
the mortgagee of a part of his interest in the mortgage debt 
and estate, will not carry with it a. corn^sponding poriion of the 
power, (r) There may be diflicult questions arising, as to the 
competency of ])(‘rsons to mortgage, who have only qualified 
interests in the (estate, or an' inv('sted with beneficial or trust 
ipowe'rs.^ But a power to mortgage includes in it a power to 
execute a mortgage, with a power to sell;(r/) aud the better 
opinion would seem to b(;, that a power to sell for the purpose 
of raising money, will imply a power to mortgage, which is a 
conditional sale, and within the object of the powcT. 

powf^rs are construed liberally, in furf herance of the bene- 
*148 ficial * object. A power to appoint land has been -held 
to b(i well executed, by crcaiing a charge upon it ; aud a 
power to charge will include a power to sell. (/) The case 
falls withiii-the unison and policy of the t^oetrine that a trust to 
raise money out of the profits of land, will include a power to 


(«) New York Revised Statutes, 3d edit. vol. ii. 545, sees. 1,2. A iioti(re of sale 
under tlie power must lie puldislied, iit least um*e in each week, fur twelve weeks sue* 
cessivelv, in u eouiity newspaper, ami by aftixinj; tlie notice, for the same period, on 
the eourtdiouse door. Ibid. sec. 3. In Maine, tlie publication is to be three weeks, 
either in a county new.spaper, or by notice on the party, and having it recorded. Act 
of Maine, 1838, ch. 333. 

(/)) Bergen c. Bennett, 1 Gaines’s Cases in Error, 1. Wil.son v. Troup, 2 Cowen’s 
Hej). 195. New York Revised Statutes, vol. 1, 735, sec. 108. Ibid. 737, sec. 133. 

(<•) Wilson V. Troup, uh. sup. 

{(i) Wilson r. Troup, 7 John.s. Ch. Rep. 25. 

(c) 1 Powell on Mortgages, 61, Am, ed, Boston, 1828. 

( / ) Roberts V. Dixall, 3 Eq. Gas. Abr. 668, pi. 19. Kenworthy v. Bate, 6 Ves. 
793. 


1 See Sallowny v. Strawbridge, 35 Eng. 1.. & Fq. 447. 

^ Even without aii}'’ special object or purposes the power to sell includes the power to 
mortgage. Sampson Williamson, 6 Texas, 102. 
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sell or mortgage ; and such a construction of the power has 
been long an established principle in the courts of equity, (a) 
But if the execution of a power be prescribed by a particular 
method, it implies, that the mode proposed is to be followed, 
and it contains a negative upon every other mode, (b) ^ This 
rule more strongly applies to extended, than to restricted execu- 
tions of powers, for omne majus in se minus continet, and, gen- 
erally, the execution of a power will be good, though it falls 
short of the full extent of the authority, (c) In respect, how- 
ever, to the execution of a power to sell contained in a mort- 
gage, the specific directions usually contained in the mortgage, 
and particularly when they are the subject of a statute provis- 
ion, will preclude all de])arture from those directions, and conse- 
quently the power in the mortgage to sell would not include 
a power to lease. It is declared by statute, in New York, that 
where any formalities are directed by the grantor of a power to 
be observed in the,<?xecution of the power, the observance of 
them is necessary ; and the intentions of the grantor as to the 
mode, time, and conditions of its execution, unless those condi- 
tions are merely nominal, are to be observed, {d) 


(a) Lingon v. Eoloy, 2 Ch. Cas. 205. 81)ol(lon v. Dormer, 2 Vern. 310. Trafford 
V. Ashton, 1 r. Wins. 415. Allan v. Backhouse, 2 Vos. &, Beaine, 05. 

{h) Ivy V. (lilhcrt, 2 1*. Wms. I'l. Mills o. Banks, 3 Ihul. 1. 

(r) Islif.rwood v. Oldknow, .3 Manic & Selw. 383. Siigdcn on Powers, 447, 449, 
2d London (‘dit. 

(d) New York Revised Statutes, vol. i. 736, secs. 119, 120, 121. A power of sale 
conijiitnul in a mortgage is held v.ilid in Missouri, and a sale by the mortgagee under 
the power conveys a valid title to the pnrcliasm*. Carson v. Blakey, 6 Missouri Rep. 
273. Snell a power i.s said to be invalid in Virginia. A power of sale in a mortgage 
is valid, and the proceedings regulated by statute in New York. N. T. R. S. vol. ii. 
545, and by statute in 1842, eh. 277, § 8, every sale duly made under a power is 
equivalent to a forcelo.siirc in equity, so far as to be a bar to the mortgagor and his 
representatives, and all persons claiming under him by any title subsequent to the 
mortgage, or having any lien by or under any judgment or decree 8ub.scquent to the 
mortgage. 


^ An innocent purchaser, under a power of sale, is not affected by any unrecorded 
ngreemeut between mortgagor and mortgagee. Beatle v, Butler, 21. Mi.s. (6 Bennett) 318. 
Bunce v. Reed, 16 Barb. 347. James v. Siull, 9 Id, 482. 

VOL. IV. 15 
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(6.) Mortgagee of reversionary terms, 

A very vt3xatioiis question has been agitated, and has 
*'149 distressed the English courts from the early case *of 
Graves v, MaUison, (a) down to the recent decision in 
Winter v. Bo/d, (h) as to the time at which money provided for 
children’s portions may be raised by sale or mortgage of a re- 
versionary term. ^J’lie history of the question is worthy of 
a moment’s attention, as a legal curiosity, and a sample of 
the per|)lexity and uncertainty which complicated settlements 
“ rolled in tangles,” and subtle disputation, and eternal doubts, 
will insensibly incumber and oppress a free and civilized sys- 
tem of jurisprudence. Jf nothing appears to gainsay it, the 
period at which they are to be raise;d ivS presumed to have been 
intended to be that which would be most beneficial to those for 
whom the portions were provided. ^ Jf the term for providing 
portions ceases to be contingent, and becomes a vested remain- 
der in trustc("s, to rais(3 portions out of the rents and profits, after 
the death of the parents, and payable to the daughters coming of 
age, or marriage, a court of equity has allowed a portion to be 
raised by sale or mortgage irithc lifetime of the parents, subject, 
nevertheless, to the life-estate. The parent’s death is antici- 
pated, in order to make provision for the children. The result 
of the very protracted series of these discussions for one hun- 
dred and fifty years is, lliat if an estate be settled to the use of 
the father for life, remainder to the mother for life, remainder to 
the sons of the marriage in strict settlement, and, in default of 
such issue, with remaindiir to trustees to raise portions, and the 
mother dies without male issue, and leaves issue female, the 
term is vested in remainder in trustees, and they may sell or 
mortgage such a reversionary term, in the lifetime of thti sur- 
viving parent, for the purpose of raising the portions, unless the 
contingencies on which the portions were to become vested had 
not happened, or there was a manifest intent that the term 
should not be sold or mortgaged in the lifetime of the par- 


(rt) Sir T. Jones, 201. 

{b) 1 Simon Stuiirt, 5()7. 


1 See Briggs v. Chamberlain, 23 Eng. L. & Kq. 87. 
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etits, nor until it had become vested in the trustees in 
* possession, (a) The inclination of the Court of Chan- * 150 
eery has been against raising portions out of reversionary 
terms,' by sale or mortgage, in the lifetime of the parent, as 
leading to a sacrifice of the interest of the person in reversion 
or remainder ; and modern* settlenients usually contain a pro- 
hibitory clause against it. {b) 

(7.) Of deposit of title deeds, 

A mortgage may arise in equity, out of the transactions of 
the parties, without any deed or express contract for that spe- 
cial purpose. It is now well settled in the English law, that 
if the debtor de))osits his title deeds with a creditor, it is evi- 
dence of a valid agreement for a mortgage, and amounts to 
an equitable mortgage, whi(*h is not within the operation of 
the statute of frauds. The earliest leading decision in support 
of the doctrine of equitable mortgages, by the deposit of the 
muniments of title, was that of Russell v. Russell, in 1783. (c) 
It was followed by the decision in Birch v. Ellames, (d) and the 
principle declared is, that the deposit is evidence of an agree- 
ment to make a mortgage, which will be carried into 
execution by a court "" of equity, against the mortgagor, * 151 
and all who claim under him, with notice, either actual 
or constructive, of such deposits having been made. Lord 
Eldon and Sir William Grant considered the doctrine as per- 
nicious, and they generally expressed a strong disapprobation 


(a) Sir fToseph Jekyll, in Evelyn r. Evelyn, 2 P. Wms. 661. 14 Virior, 240, 

pi. n. 

(h) See Cooti ’s Treatise on the Law of Mongj^cs, 147-163, and 1 Powell on 
Mortgages, 74-100, Boston edit. 1828, where numerous eases on this question are 
collected ; and the review of them hecomes a mutter of astouishrnent, when we con- 
sider the ceaseless litigation which lias vexed the courts on sucli a point. Most of the 
great names which have adorned the English chancery, from the reign of Charles II., 
when the first adjudication was made, down to the present day, have expressed an 
opinion, either for or against the ex})ediency and solidity of the rule. Such a contin- 
gent limitation to trustees, as the one in the instance cited, would be too remote, and 
void, under the New York Kevised Statutes, vol. i. 723, sees. 14-17 ; but the great 
point touching the power to sell or mortgage the remainder to raise portions, may 
arise in New York, as well as elsewhere. 

(c) 1 Bro. 269. 

(rf) 2 Anst. 427. 
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of it, as breaking in upon the statute of frauds, and calling 
upon the court to decide, upon parol evidence, what is the 
meaning of the deposit, (a) But the decision in Russell v. Rus- 
sell, has withstood all the subsequent assaults upon it, and the 
principle is now deemed established in the English law, that 
a mere deposit of title deeds upon an advance of money, with- 
out a word passing, gives an equitable lien, (b) The decisions 
on this subject have, however, shown a determined disposition 
to keep within the letter of the precedents, and not to give the 
doctrine further extension ; ^ and it is very clear, that a mere 
parol agreement to make a mortgage, or to deposit a deed for 
that purpose, will not give any title in equity. There must be 
an actual and bond fide deposit of all the title deeds with the 
mortgagee himself, in order to create the lien, (c) ^ Nor will 
such an equitable mortgage be of any avail against a subse- 
;quent mortgage, duly registered, without notice of the deposit; 
'and if there be no registry, it is the settled English doctrine. 


(a) Kx parte 11 Vcs. 40,*!. Norris i*. Wilkinson, 12 Ibid. 192. Ex parte 

Hooper, 19 Ibid. 477. 

(h) Ex parte Whitbread, 19 Vci. 209. Ex }Kirte Lang.stoii, 17 Vescy, 230. Lord 
EUe!jbor<m;rh, in.Doc v. IIawk^‘, 2 Rtist’s Ucp. 481. Ex parte Kensinj^ton, 2 Vosoy 
& Hoamc, 79. FocMor i>. Philpott, 12 Fric-c, 197. Rockwell v. Hobby, 2 Sandford’s 
Cli. Ilcp. 9. In the case of an equitable mortjra^e f^iveii by the deposit of deeds, 
the murtj^af^ec. is entitled to eidorce it l)y a hill and a det’ree for a sale of the estate; 
and the mortp:M^or is allowed six nionllis to redeem the deposited <lecds, and pay the 
debt, Avhether tlie decree he for a sale or for a .striet foreelosure. Pain v. Smith, 2 
Myliie Keene, 417. Parker v. Ilonselield, Ibid. 419. 

(e) i'.x parte (b)oitihc, 4 Madd. Rep. 249. Luca.s v. Dorrien, 7 Taunt. Rep. 279. 
Ex parh 9 Vesev, 11.5. Ex por/c BultccI, 2 Cox, 243. Norris v. Wilkin- 

son, 12 Vesey, 192. Ex parte Pearse, 1 Buck. B. C. 525. 


1 A deposit of title deeds, ns eollntornl for money ndvancod on a promissory note on 
<lcmM.nd, and a subsequent verbal agreement to execute a mortgage of the property com- 
prisc'd in such title deiMls, was held iu.suHicient to create a security by way of mortgage, 
dames V, Rice, 23 Eng. h. Eq. 5(57 . 27 Id. 342. 

3 It is a good equitnhle mortgage when onlyoj/eof their title deeds is deposited l)y bank- 
rupts, this, however, being the principal conveyance of tlie property, the other deed being 
in tiie hands of tlicir solicitors. Ex parte Cliippendulc, 1 Deac. 67. An actual deposit of 
the title deeds of the property to bo mortgaged is not necessary to establish an equitable 
mortgage in a court of e(iuitv, an intention to dej^osit the deeds and show a charge upon 
the premises, is .sufficient. Ji^ parte Edwnrd-i, I Deac. 611. Deposit of title deeds by a 
bond creditor is not of itself sufficient evidema^ of a deposit by way of equitable mort- 
gage. Chapman r. Chapmp, 3 Eng. L. & Eq. 70. See also Adams’s Eq. 3d Am. ed. 123. 
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that the mere circumstances of leaving the title deeds with the 
rnortgagor, is not, of itself, in a case free from fraud, sufficient to 
postpoiie the first mortgagee to a second, who takes the title 
deeds with his mortgage^ and without notice of the first mort- 
gage, (a) 

(8.) Equitable lien of vendor. 

The vendor of real estate has a lien, under certain circum- 
stances, on the estate sold, for the purchase-raoiiey.^ The ven- 
dee becomes a trustee to the vendor for the purchase- 
* money, or so mnch as remains unpaid; and the princi- *152 
pie is founded in natural equity, and seems to be inherent 
in the English equity jurisprudcuicc.^ The Court of Chancery 
will appoint a receiver in behalf of the vendor, if the vendee 
has obtained the property and refuses to pay. {b) This equita- 
ble mortgage will bind the vendee and his heirs, and volunteers, 
and all purchasers from tlie vendee, with notice of the existence 
of the vendor’s equity. Prima facie the lien exists without any 
special agreement for that purpose, and it remains with the pur- 
chaser to show, that from the circumstances of the case, it results 
that the lien was not intended to be reserved, as by the taking 
other real or personal security, or where the object of the sale 
was not money, but some collateral benefit, (c) In Mackreih v. 
Summons, (d) Lord Eldon discusses the subject at large, and re- 


(fi) Burry v. Mutual Ins. Coinpany, 2 Johns. Oh. Rep. 603. 

(/>) rayriu v. Atterhiiry, Harrington’s Mich. Ch. Rep. 414. 

(c) Cliapman i\ Tanner, 1 Vern. iiO?. Lord Hardwicke, in Walker v. Prcsvvick, 
2 Vescy, 622, Lord Eldon, in Austin v. Halsey, 6 Thid. 483. Sir William Orant, 
in TSTuirn r. Prowse, Ibid. 75!). Hn{;hcs v. Kcnrney, 1 Seh. & Lef. 132. Mci;j:s r. 
Dimock, 6 Conn. Rep, 458. Stafford v. Van Rensselaer, 9 Cowen’s Rep. 316. 
Marsh v.. Turner, 4 Missouri Rep. 253. Deihlcr v. Barwick, 4 Blackf. Ind. Rep. 
339. Marslu^ll, Ch. J., in Bay ley v. Grecnleuf, 7 Wheaton, 46. Magruder v. Peter, 
11 Gill & Jolmsoii, 217. Carroll v. Van Rensselaer, Harrington’s Mich. Ch. Rep. 
226. 

{(1) 15Yesey, 329, 


1 The vendor’s lien was well defined in Patterson r. Edwards, 29 Miss. (7 Cush.) 67, 
where it was said there must be a debt for unpaid purchasc-inouey to a fixed amount, 
duo directly to the vendor, toconsfitutc a lien. 

^ A vendor, who has conveyed tin* legal c'^tate to a vendee, has no lien on the title deeds 
for the unpaid purchase-money. Gooilc r. lliirtonyl Weis. H. & Gor. R. 189. 

15 * 
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views all the authorities ; and he considers this doctrine of equi- 
table liens to have been borrowed from the text of the civil 
law; (a) and it has been extensively recognized and adopted m 
the United States, (b) It has been a question much discussed, 
as to the facts and circumstances which would amount to the 
taking of security from the vendee, so as to destroy the 
*153 existence of the lien. In several cases * it is held, that 
taking a bond from the vendee, for the purchase-money, 
or the unpaid part of it, affected the vendor’s equity, as being 
evidence that it was waived ; but the weight of authority, and 
the better opinion is, that taking a note, bond, or covenants, 
from the vendee, for the payment of the money, is not of itself 
an act of waiver of tlie lit‘n, for such instruments are only the 
ordinary cwidence of the debt, (c) ^ Taking a note, bill, or bond, 


(а) lib. 18, tit. 1, I. 19. 

(б) Colo V. Scot, 2 Wash. Ilej). 141. Cox v. Fenwick, 3 Bibb, 183. Garson v. 
‘Green, 1 .Jobiis. Cli. TIep. 308. Fish v. Howland, I Paige, 20. Warner v. Van 
Alstyne, 3 Ibid. 513. Baylcy v. (irccnicaf, 7 Wluuii. Ucp. 46. Gilman v. Brown, 
1 Mason’s llep. 191. VV^‘ltson i;. Wells, 5 Conn. liep. 468. Jackman v. Hallock, 
1 Hammond’s Ohio Uep. 147. Ticrinan v. Beam, 2 Ibid. 465. I'atterson v. John- 
son, 7 Ibid. 226. Eskridge v. M’Clure, 2 Verger ’s Kep. 84. Sherutz v. Nicodemus, 
7 Ibid. 9, Wynne v. Alston, I Devereux^s Equity Cases, N. C. 163. Evans v. 
GoodU t, 1 Blarkford’s Ind, Kcp. 246. Eagon ?>. Hadollet, Ibid. 416. Van Doren 
r. Todd, 2 Green’s N. J. Uep. 397. But this doctrine of an equitable lien for the 
purchase-money lias been judicially dcclurcd not to exist in Pennsylvania, after the 
vendor has conveyed the legal title, against a .sub, sequent judgment creditor. 
Katiilelt c. Bo\v(;r, 7 Serg. & Rawlo, 64. Scruple r. Burd, Ibid. 286. Mogargel v, 
Saul, 3 VV’^barfon, 1 9. It is said, also, not to have been adopted in all its extent in 
Conncc(i(;ut. Daggett, J., 6 Conn. Uep. 464. Cburcb, J., in 17 Conn. Rep. 583, 
and it docs not exist in Mussacfiusetts. Story, J., iu Gilman v. Brown, supra; and 
has been exploded in North Carolina. Womble v. Battle, 3 Iredell’s E(j. Cases, 182.‘‘^ 

(c) Winter ??. Lord Anson, 3 llussell, 488. Lugon v. Badollet, 1 Blackf. Ind. Uep. 
416. Van Doren v. Todd, 2 Green’s N. J. Rep. 397. Eskridge v, M’Olure, 2 
Verger’s Uep. 84. Ross v. Whitson, 6 Ibid. 50. But it is held, that the assignment 
of the note given for the purchase-money, will not carry with it the vendor’s lien. 
Brush V. Ivinsley, 14 Ohio Kep. 20. 


1 Rut where the vendor has elected to affirm the contract, sued on the note, and pr*o- 
ourod a decree and sale of the land, he cannot again, under the same contract, subject it 
to sale. Arnory r. Reilly, 9 lud. 490. 

2 |t exists iu Arkansas. English r. Russell, 1 Hemp. 86. In Kentucky, by statute, the 
verrdor has no lien, utrless it is expressly stated in the deed what part of the consideration 
remains unpaid. Chapman r. Stockwell, 18 lb Muti. (Ky.) 660. Burns v. Taylor, 23 Ala. 
265. So when a note is given. Piuchain v. Collard, 18 Texas, 338. Salmon v. Hoffman, 
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with distinct security, or taking distinct security exclusively by 
itself, either in the shape of real or personal property from the 
vendee, or taking the responsibility of a third person, is evidence 
that the seller did not repose upon the lien, but upon indepen- 
dent security, and it discharges the lien, (fl) ^ Taking the deposit 
of stock is also a waiver of the lien ; (b) and, notwithstanding 
the decision of the Master of the Rolls, in Grant v. Mills^ (c) 
holding, that a bill of exchange, drawn by the vendee, and ac- 
cepted by him and his partner, did not waive the lien ; the | 
sounder doctrine, and the higher authority is, that taking the re-/ 
sponsibility of a third person for the purchase-money, is taking 
security, and extinguishes the lien, {d) ^ 


(fir) Taking a promifisory note with an indorser is not a waiver of the lien. Ma- 
grndor v. Peter, 11 Gill & Johnson, 217. But the vendor’s liei» for the purchase- 
money docs not pass to the assignee of his note taken for the purehaso-inoncy. 
Bland’s Ch. Hep. .524. White y. Williams, 1 Paige, 500. Brigg o. Hill, 0 Howard, 
Miss. Rep. 362.*'^ 

(h) Nairn v. Prowse, 6 Vos. 759. Lagon v, Badollct, 1 Blackf. Ind. Rep. 416. 

(c) 2 Ves. & Bcames, 306. 

(d) Brown r, Gilman, 1 Mason’s Rep. 191. 4 Wheat. Rep. 255, S. C. Williams 
V. Roberts, 5 Hammond's Ohio Rep. 35. Eskridge v. M’Clure, 2 Verger’s Rep. 84. 
Foster v, The Trustees of the Aiheiianun, 3 Alabama, 1{. N. S. 302. In the Roman 
law, from whence the doctrine of the vendor’s lien is suppo.scd to be derived, the 
absolute property passed to the buyer, if the seller took another pledge, or other? 
personal security ; venditie vero res ct traditai non alitcr emptori acquinintur, quam I 
si is venditori pretium solvcrit, vel alio inodo ei satisfecerit, veliiti cx promissore aui 
pigtwre dato. Inst. 2, 1,41. Hoc nomine fide jussor, hie intelligi videtur. Vinnius 
in Inst. h. t. 


2 Cal, 138. Herbert v, Scofield, 1 Stockt. (N. J.) 492. That this lien is assignable, see 
Fisher v. Johnson, 5 Ind. (Porter) 492; and for a numerous citation of the later cases and 
a discussion of this lien, see Adams’s Equity, 3d Am. ed. 128 et and Mackrethr. Sym- 
raons, 1 Lead, Cases in Eq. 241, Ist Am. ed, 

1 Eut see Coster ??. Bank of Georgia, 24 Ala. 87 ; Griggsby u. Hair, 25 Id. 827 ; Slack v, 
McLagaii, 15 111. 242. 

2 A special contract for the payment of purcliase-monoy must be explicit to deprive a 
vendor of his lien. Frail v, Ellis, 17 Eng. L. & Eq. 457, If the vendee gives his notes to 
the vendor’s creditors as payment, and then makes a mortgage to them, the vendor’s lien 
upon the land is gone. McClun v. Harris, 12 B. Mob. 201. If a part only of the purchase- 
money be due, and the vendor enforce his lien for that part, the lien is exhausted, 
and cannot ])e enforced as to the balance. Codwise v. Taylor, 4 Sneed, (Tenu.) 340. 

In Vermont, by Act of Legislature, (Laws of 1851, p, 42,) the vendor’s lion is taken 
away, unless given by deed. 

« Walker v. Williams, 30 Mississippi, (1 George) 166. Shall v. Biscoe, 18 Ark. 142. In 
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It has also been decided by the Supreme Court of the United 
States, after a full examination of the question, and upon 
grounds that will probably command general assent, that 
the vendor’s lien cannot be retained against creditors 
* 154 ^ holding under a bond fide mortgage or conveyance from 

the vendee, nor against a subsequent purchaser without 
notice, {a) ^ Tlie lien will prevail, however, against a judgment 
creditor of the vendor, intervening between the time of the 
agreement to convt^y and receipt of the consideration-money, 
and the actual conveyance.^ Under these circumstances, the 
vendor is justly considered in the light of a trustee for the 
purchaser.^ But in that case, an intervening mortgagee or 


(a) Baylcy V. Grecnlcaf, 7 Wheat. Rep. 40; jirid, to the same point, sec Roberta 
V. Salisbury, 3 Gill & Johns. 425 ; Gann v, Chester, 5 Yerger’s Tcnn. Rep. 205. 
The opinion in Wheaton is deeidedly eondeinned in Tvvelvcs v. Williams, 3 Whar- 
ton, 493. So, also, in Shirley v. Sugar Refinerv, 2 Edw. V. Ch. Rep. 511, the Vice- 
Chancellor in New York dissents from the opinion of the Supreme Court of the 
United States, unless the conveyance or mortgage to tlie creditor bo founded upon 
some new e.onsidcralion, and without notiee of the lien ; and he refers to the eases of 
Grant w. Mills, 2 Ves. & Rea. 306, and of Ex parte Peake, I Madd. Ch. Rop. 346, 
Phil. cd. Rut those cases only go to establish the position, that the assignees of 
bankrupts and insolvents take tlie estate subject to the existing equities against the 
vendee, and that lb<’-y are in no better condition than the bankrupt, for they come in 
by operation of law, and without paying value. That point was, hosvever, not de- 
cided by the Supreme Court. The court took a distinction between an assignment by 
n bankrupt, under the direction of a bankrupt or insolvent act, and an ai)Solute con- 
veyance by the vendee to Itontt fide creditors a.s purrhasers. As the registry of deeds 
is the ]>olicy and praetiec in this country, 1 think the decision in Wiicatou is correct, 
and that this latent cquirahle lien ought not to prevail over boti& fide purchasers from 
the vendee, and for valuable consideration, and that they tffe not bound to take any 
notice of this dormant lion, resting for its validity on the state of tlic accounts between 
the vendee and his vendor. 


tliis last case the interesting (juery is rai.scd, whether the vendor, if forced to pay the 
note as assignor, rogsiins his hen? 

1 But constructive notice is sutlicieiit. Tiernan v. Thurman, 14 B. Mon. (Ky.) 277, 
But the burden of proof is on the vendor. McCarty a. Pruett, 4 Jnd. 226. No assignment 
with or without notice can affect the rights of the vendor. Truebody v, Jacobson, 2 Cal. 
209. 

2 Cake’s Appeal, 23 Penn. St. K. 186. 

8 When tlie grantee gave his note for part of the consideration, conveyed without con- 
sideration, died insolvent, and left the note unpaid, the lien was held good against the 
second grantee.. Burlingame i\ Robbins, 21 Barb. 327. If the note of a third person is 
substituted for that of the vendee, the lien of tiie vendor continues. Tiernan v. Thurman, 
14 B. Mon. (Ky.) 277, 
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purchaser, for a valuable consideration, and without notice, 
would be preferred, (a) 

11. Of the rights of mortgagor. 

(1.) His character at law. 

Upon the execution of a mortgage, the legal estate vests in 
the mortgagee, subject to be defeated upon performance of the 
condition. There is usually in English mortgages a clause in- 
serted in the mortgage, that until default in payment, the mort- 
gagor shall retain possession. This was a very ancient practice, 
as early as the time of James the First ; and if there be no such 
express agreement in the deed, it is the general under- 
standing of the parties, and, at *this day, almost the *155 
universal practice, founded on a presumed or tacit assent. 
Technically speaking, the mortgagor has, at law, only a mere 
tenancy, and that is subject to the right of the mortgagee to 
enter immediately, and at his pleasure, if there be no agreement 
to the contrary.^ He may, at any time when he pleases, and 


{a) Finch v. Earl of Winchelsca, I l\ Wim. 277. Iloagland v. Latourette, 1 
Green’s TV. J. Ch. Tlep. 254. IVfoney r. Dorsey, 7 Smedes & Marshall, Miss. Rep. 15. 
The last case admitted it to be a well-CHtaldished doctrine, that from the sale of land, 
the vendor becomes a trustee of the title for the vendee, and the latter a trustee of the 
pureliase-moncy for the former. In each instance a lien is created upon the estate for 
the money. See, also, 1 Atk. ,572 ; 1 Paij^c, 129 ; 4 Id. 15 S. P. The question, whether 
takine: a bond or bill destroyed the lien, ha.s been quite a vexed one in the books. In 
Fawell?». Henlis, Ainb. 724, taking a bond was conKidered to have destroyed the lien. 
In Blackburn v. Gregsori, 1 Bro. 420, 1 Cox, 90, S. C., the question was raised, and 
left undcinded, though Lord Loughborough said he had a decided remembrance of a 
case, where it was hold that a lien continued, although a bond was given. In Winter 
u. Anson, 1 Simon & Stuart, 434, it was held, that there was no lien where the bond 
was taken for the purchase-money, payable at a future day, with interest. It was de- 
cided to the same effect in Wragg v. The Comptroller General, 2 Dcs. S. C. 509. 
But we have decisions directly to the contrary in While v. Casanovc, 1 Har. & Johns, 
106, and Cox v. Fenwick, 3 Bibb, 183 j and Mr. Justice Story also draws a contrary 
conclusion, in Gilman v. Brown, 1 Mason's Rep. 214 j and he considers a note, bond, 
or covenant, from the vendee, to be consistent with the pi-eservation of the lien. The 
, same opinion is given in Kennedy v. Woolfolk, 3 Hayw. 199, and in Fish v, Howland, 
1 Paige, 20, where this doctrine of lien is laid down with comprehensive accuracy and 
precision. 


^ This agreement need not be in the deed, but may be in the note given at the same 
time. Clay v. Wren, 34 Me. 187. 
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before a default, put the mortgagor out of possession, by eject- 
ment, or other proper suit. This is the English doctrine, and I 
presume it prevails very extensively in the United States, (a) 
The mortgagor cannot be treated by the mortgagee as a tres- 
passer, nor can his assignee, until the mortgagee has regularly 
recovered possession, by writ of entry or ejectment. The mort- 
gagor in posscission is considered to be so with the mortgagee’s 
assent, and is jjot liable to be treated as a trespasser, (b) The 
mortgagor is allowed, in New York, even to sustain an action of 
trespass against the mortgagee, or those claiming under him, if 
he undertakes an entry while the mortgagor is in possession, (c) 
It was anciently held, that so long as tlie mortgagor remained in 
possession, with the acquiescence of the mortgagee, and without 
any covenant for the purpose, he was a tenant at will, (d) This 
is also the language very frequently used in the modern cases ; 
but its accuracy has been questioned, and the prevailing doc- 
trine is, that lie is not a tenant at will, for no rent is reserved : 

and so long as he pays his interest, lie is not accountable, 
* 156 in the character of a receiver, for the * rents. The con- 
tract between the parties is for the payment of interest, 
and not for the payment of rent. He is only a tenant at will, 
sub modo. * He is not entitled to the emblements, as other ten- 
ants at will are ; ami he is no better than a tenant at sufferance, 
and is tiot entitled to notice to quit before^ an ejectment can be 
maintained against him. (^) But whatever character we may 

(а) Bullcr, J., in Bircli v. Wrii^ht, 1 Term Rep. 378. Rockwell v. Bradley, 2 Conn. 
Rop. 1. Blancy w. Bearee, 2 (ircenlonf, 132. Krskine v. Townsend, 2 Mass. Rep. 
493. Parsons, Ch. J., in Newall r, Wri«rht, 3 Ibid. 138. Colman v. Packard, 16 Ibid. 
39. Simpson v. Aiinnons, 1 liinne)i, 176. M’Call v, Lenox, 9 Serg. & Rawle, 302. 
Though I should infer, from tiu* language of the last ease cited, that the ejectment 
would not lie until uft(*r a ilefanlt.^ In Michigan, by statute in 1843, an ejectment 
will not lie upon a mortgage until after a foreclosure, and the time of redemption 
passed. 

(б) See the oi)inioii of Jackson, J., in Fitchburg Cotton Man. Company v. Mclven, 
15 Mass. Rej). 268, and the case of Wibler v. Houghton, 1 Piek. Rep. 87. 

(c) Runyan v. M<'rscrcan, II Johns. Rep. .')34. Jackson v, Bronson, 19 Ibid. 325. 
Dickenson v. Jackson, 0 Co wen’s Rep. 147. 

(flf) Powsely v. Blackman, Cro. Juc. 659. 

(e) Keech r. Hall, Doug. 21. Moss v. Gallimore, Ibid. 279. Bullcr, J., in Birch 
V. Wright, 1 Term Rep. 383. Thunder e. Belcher, 3 East’s Rep. 449. Sir Thomas 


1 Lull v. Matthews, 19 Vt. R. 322. 
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give to the mortgagor in possession by sufferance of the mort- 
gagee, he is still a tenmt {a) He is a tenant, however, under a 
peculiar relation ; and he has been said to be a tenant from year 
to year, or at will, or at sufferance, or a quasi tenant at suffer- 
ance, according to the shifting circumstances of the case ; and 
perhaps the denomination of mortgagor conveys distinctly 
*and precisely the qualifications which belong to his *157 
anomalous character, and is the most appropriate term 
that can be used. (6) ' 

It is the language of the English books, that a mortgagor, 
being in the nature of a tenant at will, has no power to lease 
the estate ; and j|[ijs lessee upon entry (but not the mortgagor) 
would be liable to be treated by the mortgagee as a trespasser, 
or disseisor, or lessee, at his election. This is supposed by Mr. 
Coventry to be the better opinion, (c) The lease of the mort- 
gagor is said to amount to a disseisin of the mortgagee, which 
renders the lessee upon, entry a wrong-doer. But the justice 
and good sense of the case is, that the assignee of the mort- 

Phunor, iu Clirlstoplu r r. Sparkc, 2 Jac. & Walk. 2.‘U. 5 Bin^. Repl 421. With 
respect to notice to quit, the American authorities difier. In Massachusetts, Connec- 
ticut, North Carolina, and Pennsylvania, and probably in other states, tlic Eiif^lish 
rule is followed, and the notice is not requisite. Hock well v. Bradley, 2 Conti. Rep. 
1. Wakeman n. Banks, Ibid. 445. Groton v. Boxboroujijh, 0 Mass. Rep. .50. Dun- 
can. J., in y Serg. & Rawle, 311. Williams v. Bennett, 4 Iredell, 122. But in New 
York, by a scries of decisions, notice to quit was required before the mortgagor could 
be treated as a trespasser, and subjected to an action of ejcctmeht. It was required, 
on the ground of the privity of estate, and the relationship of landlord and tenant, and 
which is a tenancy at will by implication ; but the rule did not apply to a purchaser 
from the mortgagor, for there the privity had ceased. Jackson v. Laughead, 2 Johns. 
Rep. 75. Jackson v. Fuller, 4 Ibid. 215. Jaekspn v. IIo})kins, 18 Ibid. 487. By the 
New York Revised Statutes, vol, ii. 312, sec.*57, all this doctrine of notice is super- 
seded, and the action of ejectment itself, by a mortgagee or his assigns or representa- 
tives, abolished. The mortgagee is driven to rely upon a special contract for the pos- 
session, if he wishes it, or to the remedy by foreclosure and sale, upon a default; and 
this alteration in our local law would appear to he a reasonable provision, and a de- 
sirable improvement. The action of ejectment, not being a final remedy, is vexatious, 
and the possession under it terminates naturally in a litigious matter of account, and 
a deterioration of the premises. 

{a) Pfttridge v. Bere, 5 Barn. & Aid. 604. 

(ft) Butler, J., in Birch v. Wright, 1 Term Rep. 383. Sir Thomas Plumer, in 
(^hol!non<lelly v. Clinton, 2 Jae. &. Walk. 183. Coote on the Law of Mortgage, 327- 
334. Coventry, notes to 1 Powell, 157, 17.5, edit. Boston, 1828. 

(c) 1 Powell, 159, note 160-162. Sec, also, Thunder o, Belcher, 3 East’s Rep. 
449. 
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gagor is no more a trespasser than the mortgagor himself ; ^ ajfid 
the mortgagor lias a right to lease*, sell, and in every respect to 
deal with the mortgaged premises as owner, so long as he is 
permitted to remain in possession, and so long as it is under- 
stood and held, that evf^ry person taking under him takes 
subject to all the rights of the mortgagee, unimpaired and unaf- 
fected, (a) Nor is he liable for the rents; and the mortgagee 
must recover the possession by regular entry, by suit, before he 
can trt^at the mortgagor, or tlie person holding under him, as a 
trespasser. This is now the better and the more intelligible 
American doctrine ; and, in New York, in particular, since the 
action of ejectmfMit by the mortgagee is abo^shed, a court of 
law would seem to have no jurisdiction over the mortgagee's in- 
terest. He is not entitled to the possession, nor to the rents and 
profits ; and he is turned over entirely to the courts of equity. (&) ^ 

(2.) His ris^hts in equity* 

*158 *In ascending to the view of a mortgage in the con- 
templation of a court of equity, we leave all these tech- 
nical scruples and diiFiculties behind us. Not only the original 
severity of the common law, treating the mortgagor’s inteirest as 
resting upon the exact performance of a condition, and holding 
the forfeiture or the breach of a condition to be absolute, by 
nonpayment or tender at the day, is entirely relaxed ; but the 


(a) In Clnnnorv Blackman, 3 Donj;. Ilcp. 391, Lord Manstiedd said, as early 
os 1784, that uiitil tlie niort^a^cc takes possession, tlie inort^af^or is owner to all the 
world, and is entitled to all the ju'ofits made. A grant by the mortgagor of his equity 
of redemption with covenants of warranty, pusses the covenants real, annexed to the 
conveyance, to the grantee. White v. Whitney, 3 Metcalfs Rep. 81 . In Evans v, 
JOlliot, 9 Adol. &- Ellis, 342, (he Court of K. B. was disposed to qualify the univer- 
sality of the rule, tljat the mortgagee might always treat both the mortgagor and 
his lessee as tn'sjiasst rs. He may, by his own conduct, preclude himself from so 
doing. 

(h) Jackson, »!., in 15 Mass. K. 270. Parker, Ch. J., 1 Pick. Rep. 90! Duncan, 
Jm 9 Serg. & Kawle, 311. New York Revised Statutes, vol. ii. 312. 


t But a stipulation in a mortgage of permial property^ that the mf)rtgagor shall remain 
in possession until breach of condition, is not assignable, llelluno v. Wallace, 2 Kich. R. 
80, 

2 By the Ooclo of Iowa, sec. 1210, it is provided, that in the absence of stipulations to 
the contrary, a mortgagor ot real c.stato retains the legal title, and the right to the posses- 
sion thereof. In the ease of personal property the mortgagee holds that right. 
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narrow and precarious^ character of the mortgagor at law is 
cfainged) under the more enlarged and liberal jurisdiction of the 
courts of equity. Their induence has reached the courts of law, 
and the case of mortgages is one of the most splendid instances 
in the history of our jurisprudence, of the triumph of equitable 
principles over technical rules, and of the homage which those 
principles have received by their adoption in the courts of law. 
Without any prophetic anticipation, we may well say, that 
“ returning justice lifts aloft her scale.’^ The doctrine, now 
regarded as a settled principle, was laid down in the reign of 
Charles L, very cautiously, and with a scrupulousness of opin- 
ion. The cou]^ conceived, as it was observed in chancery, 
that the said lease being but a security, and the mont^y paid, 
though not at the day, the lease ought to be void in equity.” (a) 
The e([uity of redemption grew in time to be such a favorite 
with the courts of equity, and was so highly cherished 
and protected, that it became a maxim, * that “ once a * 159 
mortgage always a mortgage.” The object of the rule is 
to prevent oppression ; and contracts made with the mortgagor, 
to lessen, embarrass, or restrain the right of redemption, are 
regarded with jealousy, and generally set aside as dangerous 
agreements, founded in unconscientious advantages assumed 
over the necessities of the mortgagor. The doctrine was estab- 
lished by Lord Nottingham, as early as 1681, in Newcomb v. 
Bonham ; {b) for, in that case, the mortgagor had covenanted, 
that if the lands were not redeemed in his lifetime, they should 
never be redeemed ; but the chancellor held, that the estate was 
redeemable by the heir, notwithstanding the agreement; and 
though the decree in that case was subsequently reversed, it was 

(а) Euiamiel College r. Evans, I Ucp. in Cb. 10. In the case of Roscarrick v. 
Barton, 1 Cases in Clh. 217, Sir Matthew Hale, when chief justice, showed that 
he had not risen above the mists and prejudice.^ of Ids ago on this subject, for be 
complained very severely of the growth of equities of redemption, as having been too 
mucli favored, and been carried too far. In 14 Rich. II., the Parliament, he said, 
would not admit of this equity of redemption. By the growth of equity, the heart 
of the eoTumon law was eaten out. He complained that an e(|uity of redemption was 
transferable from one to another, though at common law a feoffment or fine would 
have extinguished it; and he declared he would not favor the equity of redemption 
beyond existing precedents. 

(б) 1 Vern. 7, 232, and 2 Vent. 364. 

VOL. IV. 16 
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upon special circumstances, not affecting the principle. The 
same gtmeral doeirine was })ursued in Howard v, Harris^ {a) 
and it |)(*rvades all the subKsequent and mod(‘rn cascKS on the 
* subject, both in England and in this coutjtry. {b) 

The equity doctrine is, that the mortgage is a mere security 
lor the debt, and only a chattel interest, and that until a decree 
of foreclosur(‘, tlie mortgagor continues the real owner of the 
fee. The e(|uity of redemption is considen*ed to be the 
* 160 real and Ixnadicinl estate, tantamount to * the fee at law ; 

and it is accordingly held to b(i descendible by inheri- 
tance, devisable by will, and alienable by deed, precisely as if it 
were an absolute estate* of inheritance at law. (c) The courts 
of law have, also, by a gradual a»d almost ins(‘nsible progress, 
adopted these equitable views of the subject, which are founded 
in justice, and accord with the true intent and inherent nature 
of every such transaction. Except as against tine mortgagee, 
the mortgagor, while in possession, and before foreclosure, is 
regarded as the real owner, and a freeholder, with the civil and 
political lights belonging to that character; whereas the mort- 
gagee, notwithstanding the form of the conveyance, has only a 
chattel intt^est, and his mortgage is a mere security for a 
debt.^ This is the conclusion to be drawn from a view of the 


{(i) 1 Vern. 190, 

(6) In Siiton v. Slade, 7 Vesey, 27.'!, Lord Eldon observed, tliat the doctrine of the 
court gave countenuiiec to the strong deelaration of Lord Tlnirlow, that no agreement 
of the parties would alter the right of redemption. And as to the recognition of the 
doctrine with us, see Holdridge v. Gillespie, 2 Johns. Ch. Hep. 30 j Clark v. Henry, 
2 Cowen^s Hep. 324 ; Wileox i\ Morris, 1 Murphy, 117 ; Perkins v, Drye, 3 I)an:p8 
Ken. Kep. 176-178. In Neweomh v. Bonham, 1 Vein. 7, Lord Nottingham held, 
that the mortgagee might compel the mortgagor, at any time, to redeem, or be fore- 
closed, even ihowjh there wan a special cujreemetU in the mortgage that the mortgagor was to 
have his whole li/etimr to redeem ; hut his successor, on a rehearing, (1 Vern. 232,) re- 
versed his decision, and held, that the party had his whole lifetime, according to his 
contract *, atid this last decree was allirnicd in Parliament. 

(c) Casborne v. Scarf, 1 Atk. 603. 2 Jac. & Walk. 190, n. S. C. 


t In New York, a mortgage is only a chose in action ; and the only riglit the mortgagee 
has in the land itself, is to take jxissession thereof, with the assent of the mortgagor, after 
the debt has become due and payable, and to retain siudi possession until the tlebt is paid. 
Waring r. Smith, 2 Barb Ch. Ih 119, 135. Before entry, a mortgagee’s lieu is not real 
estate. Dougherty v, Randall, 3 Mich, 581. 
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English and American authorities, {a) The equity of redemp- 
tion is not liable, under the English law, to sale on execution 
as real estate, [h) It is held to be equitable assets, and is 
marshalled according to equity principles, (c) But, in this 
country, the rule has very extensively prevailed, that an equity 
of redemption was vendible as real property on an exe- 
cution at law ; and it is also * chargeable with the dower * IGl 
of the wife of the mortgagor.(^/) On the other hand, 

[a) The Ivin**^ w. St. Michaels, Douj;. Kep. GSO. Tlie Kinj^ v. 1 EasOs 

lie p. 288. Jackson v. Willanl, 4 Jolins. Rep. 41. Runyan v. Mersercau, 11 Il)id. 
5I.i4. IIuntinj^tOM a. Siniih. 4 Conn. Rep. WilUnj^ton v. Gale, 7 Mass, Rep. 138. 

M’Call V. Lennox, 9 Ser;?. & Kavvle, .302. Ford c. PhilpOt, 5 Harr. &. Jolins. 312. 
AVilson r. Troup, 2 C/OwciTs Rep. 19.3. •Eaton v. Whiling, 3 Pick. Rep. 484. Jilancy 
V. Bcarcc, 2 (Jrccnicaf, 132. The growlh and consolidation of the American doctrine, 
that until foreclosure the inortga^j^or remains .seised of the freehold, and that the mort- 
gagee has, in ctloci, but a chattel iritere.st, and that it goes to the executor, as personal 
as.sets, and though, technically speaking, the fee descends to the heir, ycl he is hut a 
trustee for the personal representatives, and need not be a party to a bill by the exec- 
utor for a foreclosure, was fully shown and ably illustrated by the Chief Justiee of 
Counccticnt, in Chirk v. Beach, 6 Conn. Rep. 142, and by the Chief Justice of Maine, 
in Wilkins r. French, 20 Maine Rep. Ill j and by the Chancellor of New Jersey, in 
Kinna r. Smith, 2 Green, 14 ; and these general principles were not questioned by the 
courts. 

{h) Lyster v, Folland, 1 Ves. Jr. 431. Scott v. Scholey, 8 East's Rep. 467- Met- 
calfe. Seboley, .*3 Bos. & Pull. 401. 

(<•) Pluuket V. Penson, 2 Atk. 290. 4 Ves. Jr. 436, S. C. 

(f/) Waters v. Stewart, 1 Gaines’s Cases in Error, 47. Hobart v. Frisbie, 5 Conn. 
Rep. 592. Ingersoll ?j. Sawyer, 2 Pick. Rep. 276. Ford v, Phil pot, 5 Harr. & Johns. 
312. Ciirpcnrer r. First Parish in Sutton, 7 Pick. Rep. 49. Collins & llannay v. 
Gibson, .5 Vermont Rep. 243. M’ Whortcr v. Hilling, 3 Dana’s Ken. Rep. 349. Fitch 
V. Piuckard, 4 Scamrnon, 70, 83. In Connecticut, the interest of a cestui que trust in 
real estate is subject to the lien of attachment and the levy of execution. Davenport 
c. Lacon, 17 Conn. Rep. 278. Hunter r. Hunter, 1 Walker’s Mis.s. Rep. 194. Garro 
V. Thompson, 7 Watts, 416. Phelps v. Butler, 2 Ohio Rep. 373. Bank of Canton v. 
Com inertial Bank, 10 Ohio Rep. 71. Bagley v. Bailey, 16 Maine Rep. 151. Revised 
Laws of Missouri, 1835, p. 256. 1 Revised Statutes of North Carolina, 1837, p. 266. 

But in Maryland, and in the Maryland part of the District of Columbia, the wife of 
the mortgagor is not cntitleil to dower, nor can tlie mortgagor maintain trespass agaitist 
the rtJbrtgagec, nor is the equity of the rcilempilon of the mortgagor liable to execu- 
tion at law. The rules of the common law are retained. Van Ness v. Hyatt, 13 
Peters, 294. So also in New York, under the Ucvi.sed Statutes, vol. ii. 368, on a judg- 
ment at law for a deljt secured hy mortyaycy the equity of redemption cannot be sold on 
execution under that judgment. The creditor iii that case must resort to a court of 
equity. New Hampshire would appear, liovvever, to form an exception to the general 
practice of selling an equity of redemption on execution at law. Woodbury, J., in 2 
N. II. Rep. 16. But ibat power of selling an equity of redemption has been since 
given by the statute of July 3, 1822, 9 N. H. Kep. 405. 
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the estate of the mortgagee, be^fore foreclosure, or at least before 
entry, is not the subject of execution, not even though there has 
been a default, and the condition of the mortgage forfeited, (a) 
The English policy led to an early adoption of thes:; just and 
reasonable views of the character of a mortgagor; and it was 
settled in the reign of Charles IL, that the executor, and not 
the heir of the mortgagee in fee, was entitled to the mortgage 
money; for, as Lord Notlingham observed, the money first 
came from the personal estate, and the mortgagee’s right to the 
land was only as a security for the money, {b) By the statute 
of 7 and 8 William TIL, mortgagors in possession were allowed 
to vote for members of parliament. 

The mortgagor may exercise the rights of an owner while in 
possession, provided he does nothing to impair the security; 
but a court of chancery will always, on the application of the 
mortgagee?, and with that object in view, stay the commission 
of waste by the process of injunction, [c) An action at law 
hf the mortgag<?e will not lie for the cominission of waste, be- 
cause he has only a contingent interest ; (</) ^ and yet actions 


(«) Jac'kson a. Willard, 4 Johns. lU‘p. 41. Blandiard r. Colburn, 16 Ma'^s. Rc^. 
34r>. Eaton 3 l^ick. Hep. 4S4. llmuiu}’ton v. Smith, 4 Conn. Uop 23.5. 

Iliokcrt n. Madeira, 1 liawlc, 325. Burk v, Sanders, 1 Dana’s Ken. Rep. 188. Glass 
V. Ellison, 9 N. 11. R<'p. 69. 

(/>) Thornl)orou^h r. Baker, 3 Swanst Kt‘p. 628. Tal)or r. Tabor, Ibid. 63C. 

(/.') liOrd Hardwicke, in Robinson v. IJitoj), 3 Ark. 209. Ibid 723. Brady «. Wal- 
dron, 2 Johns. Ob, Hep. 148 Coo)»cr r, Davis, 15 Conn. Rep. 556. In En^lat»d,tbo 
mortp:aji;cc out of possession is not entirletl as of course to an injunction to restrain 
tlie niortptgor from timber. There must be a sjjecial case, us that the security 

may become insuliicient, before the court will interfere. King v. ISrnith, 2 Hare, Ch. 
He]). 243. 

(d) Peterson v. Clark, 15 Johns. Rep. 205. 


I In South worth r. Van Pelt, 3 Barb. S. C, li. 347, a mortgagee, after forfeiture, and a 
dderee obtained tor the sale of the mortgaged premi.ses, was allowed to maintain an action 
(on the case in the nature of waste) for waste committed by the mortgagor. The mort- 
gagor was insolve))t, and tlie premises were esteemed an inadequate seeu)*ity. After a 
thorough examination, Mr, .). Mason was unable to find any prevedent for the action. 

A mortgagee not in actual possession may, after condition broken, maintain trespass 
against tlic mortgagor for cutting and carrying to market timber-trees standing ou the 
premises. Page v. Robinson, 10 Cush. (Mass.) 99. So, in Waterman i;. Matteson, 4 R. I. 
639, it was held that a mortgagee may nniintuin against a mortgagor in pos.sessi()n, replevin 
for wood and timber cut upon the mortgaged ostato in waste of the same, and in substan- 
tial diminution of the sti])iilatcd security of the mortgagee. 
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of trespass, quare clausum fregit^ •by the mortgagee, for • 163 
the coriimission of waste, by destroying timber, or remov- 
ing fixtures, have been sustained against the mortgagor in pos- 
session, in those states where they have no separate equity 
courts with the plenary powers of a court of chancery, (a) The 
interference with the discretion of the mortgagor is not carried 
further, and, in ordinary cases, he is not bound to repair, and 
keep the estate in good order; (h)^ and there is no instance in 
which a court of equity has undertaken to correct permissive 
waste, or to compel the mortgagor to repair; though cases of 
negligence rapidly impairing the security, without any overt aQjt 
whatever, would address themselves with peculiar force to the 
courts of equity in New York, since the mortgagee is now de- 
prived by statute of the power of taking the estate into his own 
management. As the law stands, it would seem, that the mort- 
gagee is left to guard his pledge against such contingencies, by 
his owai provident foresight and vigilance in making his con- 
tract, or to seek for aid in the enlarged discretion of a court *of 
equity, which would interfere for his indemnity in special cases, 
in which justice manifestly required it. 

(3.) His equity of redemption. 

The right of redemption exists, not only in the mortgagor 
himself, but in his heirs, and personal r(*presentatives, and as- 
signee, and in every other person who has an interest in, or a 
legal or acjuitable lien upon the lands ; and, therefore, a tenant 
in dower, or jointress, a tenant by the courtesy, a remainder- 
man and reversioner, a judgment creditor, and every other in- 
cumbrancer,'^ unless he be an incumbrancer pendente litCj may 


(a) Smith v. Goodwin, 2 Greenleaf, 173. Stowell v. Pike, Ibid. 387. 
{b) Campbell v. Macomb, 4 Johns. Ch. Rep. 534. 


1 He is not bound to rebuild erections destroyed by fire. Keid v. Bank of Tennessee, 1 
Sneed, ( Tenii.) 2G2. If a mortgagor or bis tenant place fixtures on the premises mortgaged, 
he cannot remove them. Frankland v. Moulton, 6 Wis. 1. 

2 Al ter tendering to a senior mortgagor the amount due, and demanding an assignment 
of the senior mortgage, u junior mortgagee may, by a bill in equity, compel such assign- 
ment. Pardee v. Van Ankeu, 3 Barb. S. C. U. 584. An assignment of the senior niurt- 
gage, in some cases, may be more, advantageous to the junior mortgagee than a salisfav- 
tion. In New York, a creditor by mortgage lias a right to redeem the mortgaged [>remises 

16 * 
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redeem ; and the doubts as to the extent of the right to redeem 
beyond the mortgagor and his representatives, arise only in 
courts of limited, and not of general equity jurisdic- 
*163 tion. (a) Lord Hardwicke felt himself * bound to allow 
a prowling assignee, who had bought in the equity of 
redemption for an inconsiderable sum, to redeem, (b) ^ But the 
redemption must be of the entire mortgage, and not by parcels.*^ 
He who redeems must pay the whole debt, and he will then 
stand in the place of the party whose interest in the estate he 
discharges, (c) If the judgment creditor seeks to redeem against 
the mortgagee of the leasehold estate, he must, as it is but a 
chattel interest, have first sued out a fieri facias^ in order to 
create a lien on the estate, (rf) The power of enforcing the right 
of redemption is an equitable power residing in the courts of 
chancery ; and if there be no formal, distinct equity tribunal, 
the power is exercised upon equitable principles in courts of 
law clothed with a greater or less proportion of equity juris- 
diction. (e) In carrying the right of redemption into effect, 


(rt) Lord Ch. B. Coniyns, in Jones v. Meredith, Comyns’s Hep. 670. Bateman v. 
Batetnan, Prec. in Ch. 198. Sharpe Senrhorouj^h, 4 Vcs. .538. 1 Powell on Mort- 
gajres, 312, 3W, in notis. Grant v. Duane, 9 Johns. Hep. .591. Ilitt v. Holliday, 2 
Litt. <332. Smith v. Manning, 9 Mass. llcp. 422. Bird v. Gardner, 10 Ibid. 364.^ 

(5) Anon. 3 Atk. 313. A mortgagor may redeem, though the consideration of the 
note secured hy the mortgage was illegal. Cowles Knguet, 14 Ohio Rep. 38. 

(e) The Master of the Rolls, in Palk v, Clinton, 12 Ves. 59. Calkins v, Munsell, 
2 Root’s Rep. 333. ^ 

(i/) Slnrlcy ?». Watts, 3 Atk, 200. Brinckerhoff v. Brown, 4 Johns. Ch. Rep. 671. 
(e) In New Jersey, Mi.ssissippi, and North Carolina, the jurisdirtion and proceed- 
ings in chancery arc ably digested hy statute law. Elmer’s Digest. Revised Code 
of Mississippi, 1824. Revised Statutes of North Carolina, 1837. vol. i. ; and it is 
worthy of remark, that in New Jersey, in particular, there is less innovation upon 


sold on execution, if hi.s mortgage was a lien on (Ite premises. Laws, 1836, ch. 626, p. 793. 
P^ple V. Beebe, 1 Barb. S. C. Kep. 879. 

I The as-signee of a term for years in lands previously mortgaged may redeem to pro- 
tect his estate. Averill v. 'fay lor, 4 Selden, 44. Even a stipulation in the mortgage that 
the mortgagor upon failure to nay the debt at maturity shall lose his right to redeem, will 
not cut oflf such right if the debt be not paid. Baxter v. Child, 39 Me. 110. See Russell 
V, Southard, 12 How. U. S. 139, as to ])nrchase by mortgagee. 

8 Stnitb r. Kelley, 27 Maine R. 237. The equity of a mortgagor is extinguished by a 
sale and conveyance mode in accordance with the provisions of the mortgage. Bloom v. 
Van Ron«:se!aer, 16 111. 149. Sec Carter r. Walker, 2 Ohio, (N. S.) 389. 

* See Adams’ Equity, 8d Am. ed. p. 113, and cases there cited. 
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a • court of equity is sometimes obliged to marshal the * 164 
burden according to the equity of the different claim- 


the common and statute law of the land, as they existed at the Revolution, than in 
any other state. This contributes to render their system of jurisprudence very intcllh 
gilde, familiar, and attractive to persons edueaied in the sehool of the eommondaw. 
The statute law of Mississippi, under the revised code of 1824, is of the same char- * 
acter, and resembles the statute law of New York, prior to the memorable revision of 
1830. In Delaware, South Carolina, Alabama, and Mississippi, equity powers reside 
in, and are exercised by, distinct and independent tribunals, uj)on the English model. 
This was also the case in New York, until 1823; but the exclusive jurisdiction in 
equity was withdrawn from the chaj(||iellor, and equity powers were, at that period, by 
tlie amended constitution of New York, partially vested in the circuit judges, us vice- 
chancellors, and in a special vice-chancellor, and in an assistant viec-chanccllor, in the 
city of New York, and the circuit Judges, except in the city of New York, exercised, 
in distinct capacities, a mixed jurisdiction of law and equity. The same mixed juris- 
diction is conferred on the courts in Maryland and Virginia, and on the circuit courts 
in Tennessee and Missouri, and was on the circuit courts in Alabama, until the 
statute of January, 1839, established separate courts of chancery, and detached them 
from an alliance with the courts of law. In Florida, power is given by their consti- 
tution to the legislature to dctadi the courts of chancery from the circuit courts, and 
to establish separate courts, with original equity jurisdiction. In Virginia, the Iftgh 
Court of Chancery, with a single judge, was organized, and its powers and proceedings 
declared in 1791 ; but it being found productive of great delay, three superior courts 
of chancery, one for each groat district, were established in 1802. Revised Code of 
Virginia, vol. i. 88, 600. It since appears, that the county and corporation courts, 
and the circuit superior courts, have chancery as well as law powers, and when sitting 
in chancery, they administer equity according to the course of procedure, in the English 
chanceri/. 1 Robinson’s Tracticc, 86. In the States of Vermont, Maine, New Hamp- 
shire, Massachusetts, 1 Rhode Island, Connecticut, Ohio, Indiana, Illinois, Missouri, 
Kentucky, North Carolina, Georgia, and Arkansas, the jurisdiction of law and etjuity 
is vested in the same tribunal; hui the chancery proceedings arc distinct, and carried 
on by hill and answer, in the Circuit Court, with appeal to the Supreme Court. Iti 
Michigan, under the constitution of 1835, a separate court of equity yv&s established 
with j)lenarv powers and jurisdiction ; and the chancellor holds his Court of Chancery 
ill tlic general circuits in which the state is divided, subject to equity appellate juris- 
diction in the Supreme Court. The administration of justices in equity, in that state, 
under Chancellor Farnsworth and Chancellor Manning, as reported in Harrington^s 
& Walker’s Reports, appears to be enlightened and correct, and does distinguished 
honor to their state. In Vermont, each judge of the Supreme Court is a chancellor, 
with the usual chancery powers, within his judicial district; and in Georgia, and per' 
haps in some other states, cases in equity are generally dcci4ed by special juries, 
(Dudley’s Geo. Ucp. 8. R. M. Charlton’s Rep. 134, 135, 138,) though the association 
of a special jury with the judge in equity is held to be a matter of practice, and not of 
legal obligation. Ibid. 184. In some of those states, as in Maine, Massachusetts, 
Now Hampshire, and Rhode Island, chancery powers arc confined to a few specified 


1 Full equity powers are given to the Supremo Court by stat. of 1857, ch. 214. 
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ants, in order to preserve a just proportion among those who 
are bound in good conscience to a just contribution, and in 


objects, or asKumed in hard cases from necessity. In Maine, by their revised statutes, 
the Supreme Court may, hy a bill in equity, compel the specific performance of a con- 
tract in vvritin;;, when the party has not a plain and adequate remedy at law. But, 
with few exceptions, the eontraet must have referenee to the realty and not the per- 
sonalty. Buhier v. Bubier, 24 Maine Kep. 42. In other eases, as in Georgia, for 
instance, equity powers are granted in all eases where a common-law remedy is not 
adequate; and in Indiana, ebancerv powers arc given not only to the Supreme Court 
and to the circuit courts, but certain chancery powers arc also conferred on the judges, 
individually, in vacation time. In Louisiana, tl^distineiion between law and equity, 
according to the theory of the English law, seems to be entirely unknown. There is 
no distinction, in tliat state, in the proceedings, or between the law and equity 
powers and jurisdiction of the court. 1C La. Kep. 196. 4 Rob. La. Rep. 82. 
But in the federal courts in Louisiana, and in some of the otlier stares already men- 
tioned, the jurisdiction of law and equity are distinctly maintained. In the province 
of Upper Canada, they have a vice-chancellor exereisitjg the equity j)owers of the 
Court of Chancery in England ; and in the provinces of JSlova Scotia and New Bruns- 
wick, the masters of the rolls are, hy provincial statute, constituted judges of the ("ourt 
of Chancery, and the respoii.sible advisers of the chancellor, (and the lieutenant-gov- 
ernor is ev offirio chunvellor,) extrept on appeals from their own decisions. In the 
Revised Statute Code of Connecticut, published in 1784, p. 48, and again in 1821, p. 
195, the courts having jurisdiction of suits in etjuity, are directed to proceed ac<;ord- 
ing to the rules in etpiity, and to take cognizance of such matters only wherein ade- 
quate remedy cannot l>o had in the ordinary course of law; but, under this general 
grant, the equity system in Connecticut appears, in practice, to be bBoad and liberal. 
S<!<i Swift’s Digest and Connecticut Reports, ;w.sW///. In Ohio, the obaneery powers 
conferred ui) 0 ii the Supremo Court, and the eoiirt.s of common pleas sitting as courts 
of (haiiecry. by the statutes of IHai, entitled An Act directing the mode of proceed- 
ing in ehaiua-ry,” are large and liberal, and would appear to constitute a very ade- 
quate jurisdiction. Tlie digest in tliat statute of chancery powers and proceedings, 
is executed with much skill and ability. The .same thing may be said of the chancery 
jurisdiction under the territorial Act of Michigan, of April 23, 1833. In Massachu- 
sotts, the equity powers of the Supreme Judicial Court are quite limited. The power 
to enforce redemption is confined to a statute provision, and the mortgagor must 
redeem in three years after entry by the mortgagee. See Erskine v, Townsend, 2 
Moss. Rep. 493. Kellcran u. Brown, 4 Ibid. 443. Skinner v. Brewer, 4 Rick. Rep. 
468. Jackson on Real Actions, 49. But in relation to trusts created by will, the 
Courts of 'Probate and the Supreme Judicial Court have concurrent and general chan- 
cery powers, subject to appeal from the first to the last of those trilmnuls. So, the 
Supreme Judicial Court lias ample equity powers to enforce by bill, and a course of pro- 
ceeding in chaiici^ry, the specific performance of contracts concerning land, as against 
heirs, <&.c. Mass. Revised Statutes, 1836. Under the Plymouth Colony Laws, the 
Court of Assistants had not only supreme criminal and civil jurisdiction at law, but 
Buck matters of equity ns could not l/e relieved at law, such as the forfeiture of an obliga- 
tion, breach of covenants, and other like matters of apparent equity. Brigham’s edit. 
1836, p. 260. In Pennsylvania, equity powei's have been gradrfhlly assumed by their 
Supreme Couit, from the necessity of the case, and for the advancement of justice, 
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order to prevent one creditor from exercising his election be« 
tween different funds unreasonably, and to the prejudice of 


with the aid of a few lej^islative provi>ions. The provincial Icfjislatnre of Pennsyl- 
vania, from its earliest existence, trjade repented efforts to unite chancery powers with 
those of the courts of law, by the Acts of 1701, 1710, and 1715, but those Acts were 
successively disallowed by the royal council in Kntiland. The constitution of 1776, 
and the Acts under it, j>:avc to tijc courts of law a few specific equity powers, and the 
constitution of 1790 continued the same frrant, and under the latter instrument vari- 
ous equity powers have been gradually granted, assumed and amalgamated with the 
common-law powers of the courts. Those principles of equity have been digested 
from the A« ts of the legislature, and the decisions of the Supreme Court, with diligence, 
ability, and judgment, in a clear and neat little eode of equity law, under the unpro- 
tcuding title of '‘An Essay on Equity in Pennsylvania, by Anthony Lausset, Jr., 
Student ut Law, 182 G.” 

In January, 1 83.5, the commissioners appointed to revise the civil code of Penn- 
sylvania, made an elaborate rc{)ort to the legislature, upon the administration of ju8- 
tice, in which they propose to invest the Supreme Court and the several courts of 
common pleas with sj»e('itic but irn)re eiilarged equity powers than had heretofore 
been exercised. They recommended, and in reference to the established jurispru- 
dence, usages and i)raetiee in Pennsylvania, porhai)S wisely recommended, not the 
establishment of a separate court of chancery, nor the union of a court of chancery 
with the existing courts of law, but the incorporation or amalgamation, as heretofore, 
of the peculiar powers and practi<‘C of chancery with those of the common-law courts 
in the requisite (iases, and with the adaptation of the old common-law forms of pro- 
ceeding and existing remedies to new equity cases and purpojjes. Under this rccom- 
mendatron the legislature of Pennsylvania, in June, 1836, gave enlarged equity powers 
to the Supreme Court and the several Courts of Common Pleas, and to he exercised 
according to the practice in equity, prescribed or adopted by the Supreme Court of 
the United States. Again, in June, 1840, the equity power of the courts was still 
further extended. But the cipiity jurisdiction of the courts is still only a limited and 
select portion of equity power. There is not an universal or even a general equity 
jurisdiction conferred on the Pennsylvania courts. The organization of their courts 
is ill-suited for such a purpose. Gilder i’. Merwin, 6 Wharton, 540, 541. In New 
York, in 1846, the state convention which revised the constitution, effected an entire 
revolution in the judicial system of the state. They abolished the existing Courts of 
Chancery, the Supreme Court, the office of vice-chancellor, assistant vice-chancellor, 
judge of the county courts, supreme court commissioner, master in chancery and 
examiner in chancery, (Constitution of 1846, art. 13, sec. 8 ;) and as a substitute they 
ordained ihat there should be a supreme court, having general jurisdiction in law and 
equity, and with power in the legislature to confer equity jurisdiction in special cases 
upon the county judges. (Id. sec. 14 ) This was leaving the organization, powers, 
proceedings and practice of the Supreme Court in painful difficulty and uncertalfity, 
while they annihilated, at tlic same time, the well-defined and well-settled jurisdiction 
and practice of the courts of law and equity which had previously existed. This 
would stem to be, on the first impression, a rash and unwise innovation, and espe- 
cially when we consider that a separate equity jurisdiction had been exercised upon 
the English model, and with the English spirit and instruction, from the first settle- 
ment of the country, and had formed our haluts and shaped our learning, and proved 
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another. The principle of equity in these cases is clear and 
luminous, and it is deeply ingrafted in general jurisprudence, (a) 

III. Rights of the mortgagee. 

(1.) His right to the possession. 

We have seen that the mortgagee may, at any time, enter 
and take possession of the land,’ by ejectment or writ of entry, 
though he cannot make the mortgagor account for the past, or 
by-gone rents, for he possessed in his own right, and not in the 
character of receiver. (0) He may, without suit, obtain posses- 
sion of the rents and profits from a lessee existing prior to the 
mortgage, on giving him notice of his mortgage, and 
*165 requiring the rent to be * paid him, and in default he may 
distrain, (c) The case of Moss v. Gallimore applies the 
right and the remedy of the mortgagee to the rent in arrear at 
the time of the notice, as well as to the rent accruing subse- 
quently; and that case was cited, and the principle of it not 
questioned, in A/chorne v. Gonime ; {d) though it would seem to 
be now understood in chancery, that, the mortgagor is not 


to bo eminently propitiou>4 to the growth and character of tlie New York jurispru- 
dence.® 

(a) Sir William Harbert’s case, .‘t Co. 14. 1 rowcll on Mortprajres, a4ii, b. Ste- 

,„^Vons V. Cooper, t Johns. Cli. Uep. 42.5. Scribner v. Ilickok, 4 Ihid. 5;l(). 

{h) Lord llirdwicke, in Mead «. Lord Orrery, 3 Aik. 244, and Hi^ns v. York 
Buildinj^s Comfiariy, 2 Aik. 107. Parker, Ch. J,, in Wilder v. JHouj^hton, I Pick. 
Rep. 90. Ilowcll c. Ripley, 10 Paif^c, 4.3. 

(c) Mo.ss V. Gallimore, Doug. Rep. 279. Buller, J., in Birch i;. Wright, 1 Term 
Rep. 378. 

(d) 2 Bing. Rep. 54. 


1 He may trout any person found in possession of mortgaged premises, whose title is not 
good against him, n.s a wrong-doer and disseisor, at his election. Wheeler v. Bates, 1 Fos- 
ter, (N. H.) 460. 

2 In California, there is no distinction between Courts of Law and Chanccr 3 \ The Dis- 
trict Court have original, and the Supreme Court appellate jurisdiction in law and equity 
in all civil cases where the amount in dispute exceeds tw'O hundred dollars. The proceed- 
ings are the same in both law and equity cases, and are modelled after the New York Cod© 
of Procedure. Laws of California for 1860. ch. 14, § 33, Hart’s Practice. 

In Wisconsin, the circuit courts of the state have jurisdiction in cases properly cogniza- 
ble by a court of chancery, and the proceedings are by bill and answer. Rev. St. of Wis- 
consin, 1H49, ch. 84. 

In Iowa, by the Constitution, the District Court is a court of law and equity, and the 
Supreme Court has appellate jurisdiction in all cases in chancery. 
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accountable as receiver for the rents, and that the rent due prior 
to the notice belongs to the mortgagor, (a) But the case of 
Moss V. Gallimore has been considered as good law, to the 
whole extent of it, by the courts of law in this country, (6) and 
the distinction taken is between a lease made by the mortgagor 
prior, and one made subsequent to the mortgage. In the latter 
case, it is admitted that the mortgagee cannot distrain, or sue 
for the rent, because there is no privity of contract, or of estate, 
between the mortgagee and tenant. But if the subsequent 
tenant attorns to the mortgagee after the mortgage has become 
forfeited, he then becomes his tenant, and is answerable to him 
for the rent, [c) 

The statute of 14 Geo. II. c. 19, expressly admitted of the 
attornment of the tenant (and whether the tenancy existed 
before or after the date of the mortgage, has been held to make 
no diflerence) to the mortgagee after forfeiture; and this pro- 
vision has been incorporated into the statute law of this coun- 
try. {(1) It will depend, therefore, u[)on the act of the 
tenant, under a * lease from the mortgagor subsequent *166 
to the mortgage, whether the mortgagee can sustain a 
suit or distress for the rent prior to his recovery in ejectment. 

In New York, I apprehend, the mortgagee can in no case, 
without such attornment, have any remedy at law for the rent, 
for he is deprived of any action to recover the possession ; and 
if he gains the possession, it must be by contract with the mort- 


(rt) Ex parte Wilson, 2 Vos. & licames, 252. The inortgajjee not in possession is 
not entitled to the crnhleinents. Toby v. Reed, 9 Conn. Rep. 216. As between 
mortgagor and mortgagee, the property in tirnl)er cut mid being on the premises is in 
the mortgagee, subject to an a(x*ount. Tljis is the rule in Massachusetts and Maine. 
Gore V. Jenness, 19 Maine Rep. .W. TI|b purchaser of mortgaged premises sold 
on foreclosure is entitled to the growing crops. Shepard v. Philbrick, 2 Denio’s 
Rep. 174. 

(6) Soudero v. Van Sickle and Garrison, 3 Halsted, 313. M’Kircher v. Hawley, 
16 Johns. Rep. 2b9. 

(c) Jones V. Clark, 20 Johns. Rep. 51. Magill v. Hinsdale, 6 Conn. Rep. 464. It 
was held, in lope c. Riggs, 9 Barn. & Cress. 245, that a mortgagee may entitle 
himself to the rents due at the time of notice, as well as to those accruing afterwards, 
from a tenant holding under a lease from the mortgagor, Fuhgctjucnt to the mort* 
gage. 

(d) New York Revised Statutes, vol. i. 744, sec. 3. New Jersey Revised Laws, 192, 
17. 3 Halsted, 317. 
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gagor, or by one with the tenant, subsequent to the forfeiture, 
or by the aid of a court of equity, and which aid would be 
afforded when the pernancy of the rents and profits becomes in- 
dispensable to the mortgagee’s indemnity, (a) ^ 

(2.) Accountable for the profits. 

If the mortgagee obtains possession of the mortgaged prem- 
ises before foreclosure,'^ he will be accountable for the actual 
receipts of the net rents and profits, and nothing more, unless 
;they were reduced, or lost by his wilful default, or gross negli- 
gence. (6) By taking possession, he imposes upon himself the 
duty of a provident owner, and he is bound to recover what such 
an owner would, with reasonable diligence, have received, (c) ^ 


(a) The interest of the mortj;a;;ec l)eforc foreclosure is not the subject Of sale on 
execution at law, uotwitlisranOing the debt is due and tlio estate has l)eeoine absolute 
at law. Jackson «. Willard, 4 Johns. Rep. 41. And sec 4 Day’s K. N. S. 235 ; 16 
Hass. Rep. 345 ; 3 Pick. Rep. 489; 1 Walker’s Miss. Rep. 194, S. 

(h) Anon. 1 Vem. 44. 1 P'q. Cas. Ahr. 328, pi. 1. Robertson v. Campbell, 2 

Cull, 354. RaHing(M' v. Worslcy, I Rihh, 195. Van Buren v. Olmstcad, 5 Paige, 1. 
Pelch a. Felch, in Vermont, cited in The Law Reporter for September, 1846. 

(c) Williams v. Price, 1 Sim. & Stu. 581, 3 Powell on Mortgages, 949, a, note. 
Hughes V. WilHams, 12 Vos. 493. • 


1 It has been decided in Kentucky, that a mortgage to a surety to secure him, is in effect 
a security J)r the «lobt, and that the creditor i.s entitled to the benefit of it. Arnold v. Foot, 
7 P. Moin U. 00. 

2 As to the riglits and liabilities of a mortgagee of personal property in possession, see 
Covcll V. Dolloff, 31 Maine, 104. 

8 After the mortgage has liecome due, if the mortgagor, or the person liable for the 
debt, be insolvent, and the tnoiigagcd ])rcmises are insufficient to pay the debt, the mort- 
gagee will in equity be entitled to the rents ami profit.s. Astor v. Turner, 11 Paige, R. 
436. A mortgagee in possession is eharirefibffe with a reasonable rent as against a subse- 
quent mortgagee, in nsccrtjjining the amount due. on his mortgage. Moore v, Dc Gniw, 
1 Halst. Ch. K. 346. AV!u*re, a prior mortgagee, who had entered into possession, and re- 
ceived tlie rents and profits of the mortgaged premises, afterwards purchased the equity 
of redemption therein, it was hold, that he did not, by such purchase, so far a.s the subse- 
quent mortgagee was concerned, change his position or accountability for the rents and 
profit received after tlje time of such purchase. Harrison v. Wyse, 24 Conn. 1. 

4 Benhnin r. Rowe, 2 Cal. 387. Shaefferv. Chambers, .2 Ilnlst. Ch. R. 648. He is account- 
able for insurance money received by lum. Larrabeo v. Luinbert, 32 Me. 97. He may 
maintain trover against n stranger who cuts trees upon his premises and takes them away; 
when severed, tliey become, personal property, and for the asportation trover will lie. 
Whidden r. Seeley, 40 Mo. 247. 

^ It appears to bo otherwise in Florida. Gotten v. Blocker, 6 Florida, 1. 
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The net rents and profits are to be ascertained after payment of 
taxes ^ and ordinary repairs, and other expenses of that character, 
and the mortgagee is not to be charged with the increased rents 
and profits arising from the use of any permanent improve- 
ments made by himself, (fx) He may charge for the expenses of 
a bailiff or receiver, when it becomes proper to employ pne ; but 
he is not entitled to make any charge, by way of commission, 
for his own trouble in managing the property and collecting 
and receiving the rents.(fr) ^ ft'his is the English rule, and the 
evident policy of it is to guard against abuse, in cases where 
there might be a strong temptation to it; and the rule has been 
followed in New York and Kentucky, while in Massachusetts a 
commission of five per cent, has been allowed to the assignee 
of a mortgagee for managing the estate, (c) The mort- 
gagee in possession is * likewise allowed for necessaiy *167 
expenditures, in keeping the estate in repair, and in de- 
fending the title ; (d) but there has been considerable diversity 


(a) Bell V. Mayor of New York, 10 Paigo, 49. 

{h). Bonithon w. Hockinorc, I Vern. .110. French v. Baron, 2 Atk. 120, Godfrey 
V, Watson, 1 Ibid. 517. LangstatTo v. Fenwick, 10 Ves. 405. Davis v. Doiidey, 
1 Madd. Ch. Rep07O. Chirk v. Robbins, 6 Dana’s Ken. Rep. 350. 

(c) Moore v. Cable, I Johns. Ch. Rep. 385. Breckenridge v. Brooks, 2 Marshall, 
339. Gibson v. Crehorc, 5 Pick. Rep. 146. The Massuclmsetls Revised Statutes, in 
1836, part 3, tit. 3, c. 107, provide, that after the breach of the condition of the mort- 
gage of real estate, thc^ortgagee or liis assignee may take possession peaceably, or 
he may recover iwby suit ; and that, in either case, possession for tJiree^ears fore- 
closes (he right of redemption. He may also enter or recover possession by suit 
before a breach of the condition, and the three years will not run except from the time 
of the breach. Upon redemption within the three years, tlio mortgagee must account 
for the rents and profits, and will be allowed for the expense of reasonable repairs and 
improvements, and o// other necessary expenses in the care and management of the estate. 
This would seem to put an end to the allowance of any commission. 

(/f) Godfrey r. Watson, 8 Atk. 517. Lord Alvanley, in Hardy v. Rees, 4 Vcs. 480. 
Moore v. Cable, 1 Johns. Ch. Rep. 385. Saunders v. Frost, 5 Pick. Rep. 259. The 
mortgagee is bound to keep the estate in necessary repair, and if he be guilty of wilful 
default or gross neglect as to repairs, he is , responsible for loss and damages occa- 


If a mortgagee pays taxes on the mortgaged premises, he will be presumed to do 
so for the benefit of the security, and such payment will confer a lien on the land in favof 
of the uiortgagee, and be added to the mortgage debt, Kortright UvOady, 23 Barb. (N. TO 

m. : 

2 M’Oonnel v. Holobush, 11 111. 61. 

VOL. IV. 17 
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of opinion on the question, whether he was entitled to a charge 
for beneficial and permanent improvements. The clearing of 
uncultivated land, though an improvement, was not allowed in 
Moore v. Cable ^ on account of the increasing difficulties it would 
throw in the way of the ability of the debtor to redeem. But 
lasting improvements in building have been allowed, in Eng- 
land, under peculiar circumstances ; ^ and they have been 

sometimes allowed, and sometimes disallowed in this coun- 
try. {h) The mortgagee in po#ession holds the estate with 
duties and obligations apalogous in some respects to those of a 


sioned thereby/'* But he is uot l^ouiid to repair apjainst the natural effects of waste 
and decay from time. Bussell ?». Smitli. 1 Anst. 96. Ilnjihos v. Williams, 12 Ves. 
495. Wra^rg v. Bonham, 2 Younfre & Coll. 117.121. Dexter v. Arnold, 2 Sumner, 
108. Ho may maintain trespass or trover for cutting and carrying away the timber. 
Froth ingham v. M’Kusick, 24 Maine Rep. 403. 

(a) Exton u. Grcnve.s, 1 Vern. 138. Talbot u. Braddill, Ibid. 183, note. Qnarrell 

u. Beckford, 1 Madd. Rep. 153, Phil. edit. A tenant lor life cannot make beneficial 
improvements and charge them on the inheritance. Caldecott v. Brown, 2 Hare’s 
Ch. Rep. 144. » ■ 

(b) In Conway v. Alexander, 7 Cranch, 218, the Circuit Court for the District of 
Columbia directed an allowance for permanent iin))rovcment.s ; and, though the de- 
cree was reversed on ap]»cal, that ])oint was not questioned. So, in Ford v. Philpot, 
5 Harr. &. Johna. 312, a .similar allowance wa.s rnndc^ in chancicrVi^nd that point was 
untouched in the Court of Appeals. In Russell v. Blake, 2 Pi(^. Rep, 505, it was 
said, that the mortgagee could not be allowed for making anything new, but only for 
keeping the pi-omises in repair. So, in Quin c. Brittain, 1 lloffinan’s Ch. Rep. 353. 
Clark i\ Smith, Saxton’s Ch. Rep. in New Jersey, 121. Dougherty v. 'M’Colgan, 6 
Gill & Jol||l8. 275, S. C. Raymond’s Digested Chancery Case.s, 3^2, and in Boll u. 
Mayor of New York, 10 Paige, 49, it was held to be a general principle in chancery, 
though not without exceptions, that a mortgagee in possession is not to be allowed 
for new improvements. All the cases agree, that the mortgagee is to be allowed the 
expense of necessary repairs, and beyond that the rule is not inflexible, but it is sub- 
ject to the discretion of the court, regulated by the justice and equity arising out of 
the circum.stanccs of each particular case. See, on this subject, Burges’s Com, on 
Colonial and Foreign Laws, vol. ii. 205. 


1 A mortgagee in possession of mines, with right to work the same, having expended 
large sums in so doing, was held entitled to recover not only the sums but interest thereon. 
Norton a. Cooper, 89 ling. L & Eq. 130. It was held in McCarron v. Cassidy, 18 Ark. 84, 
that a mortgagee in possession, not having special authority, will be allowed for such im- 
.provements only as are ab.solutely necessary for the .support of the property and to keettit 
Ifirom wa»te and damage. r 

And upon neglecting to render an account on demand and claiming more than is due 
the mortgagor, the mortgagee is liable for costs of suit to redeem. Sprague v, Grabaitii, 
88 Me. 88B. 
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trustee ; and if takes the renewal of a lease, it is for the 
benefit of the estate, and not for his own benefit He can make^ 
no gain or profit out of the estate, which he holds merely for his 
indemnity, {a) ^ 


* (3.) Of registrj^* * 168 

The mortgagee’s right depends very essentially upon 
the registry of his mortgage, and upon the priority of that reg- 
istry. The policy of this country has been in favor of the cer- 
tainty and security, as well as convenience, of a registry, both 
as to deeds and • mortgages ; and by the statute law of New 
York, every conveyance of real estate, whether absolutely, or 
by way of mortgage, must be recorded in the clerk’s office of 
the county in which the real estate is situated, after being duly 
proved or acknowledged, and certified, as the law prescribes. 
If not recorded, it is void as against any subsequent purchasers 
or mortgagee, in good faith, and for a valuable consideration, of ■ 
the same estate, or any portion thereof, whose conveyance shall 
be first duly recorded. (6) It may be said, generally, that this 


(а) Holclridj^^e v. Gillespie, 2 Johns. Ch. Kep. 30. In Enj;:lan(i, it is held, that the 
mortgagee of a term is liable on the covenaniJ; in the lease assigned to him, by way 
of mortgage, though he has never been in possession of the term, or taken the issues 
and profits thereof. Williams i’. Bosanquet, I Brod. & Bing. 238.® But in New 
York it is held, that such a mortgagee is not liable as assignee upon the covenants. 
Walton V. Cronly, 14 Wendell, 03. Astor v. Miller, 2 P.aigc, 68. This last decision 
is conformable to that of Eaton v. Jacques, Doug. Rep. 455. By the Massachusetts 
Revised Statutes of 1835, part 2, tit. 4, c. 65, secs. 10, 15, tJio interest of the mort- 
gagee before foreclosure, is deemed personal assets in the hands of executors and 
administrators. He is chargeable, with waste, but ‘what is waste in respect to clear- 
ing the land for timber, must depend on circumstances. Givens v. M’Calmont, 
4 Watts, 460. 

(б) New York Revised Statutes, Vol. i. 756, see, 1. Ibid. 762, sec. 37. The term 

1 On the subject of allowances to mortgagees in, possession, see the learned and able 
note of Mr. Coventry, 8 Powell on Mortgages, 966, note (Q), Rand’s ed. See Adams v. 
Brown, 7 Cush. 220. The. liability of a prior mortgagee in possession, to a subsequent 
mortgagee, is not discharged by his purchasing the equity. Harrison v. Wyse, 24 Conn. 1. 

8 But, tisecras, an equitable mortgagee of a, term is not liable on, the covenants of the 
lea^ though he has taken possession, until he has made himself legal aasignee. MoOre v* 
Gregg, 2 Phillips’s Ch. K. 717« . ^ 

Renewed leases from churches, and by the trustees of charities, will, in general, for the 
jpi^esftion of equitable rights, be trejEited as continuations of the leases renewed. 8 Bandf. 
CLE. 180. 5 Paige, B. 268, 
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is the substance of the statute law on the subject in every state 
of the Union but in some of them the recording is still more 
severely enforced, and deeds are declared void, at least as to all 
third persons, unless recorded, (a) If the question of right be- 
tween a mortgagee, and a subsequenj mortgagee or purchaser 
of the same estate, depended entirely upon ^the existence and 
priority of the registry, it would turn upon a simple matter of 
fact of the easiest solution, and it would undoubtedly remove 
much opportunity for litigation.^ The French ordinance of 
1747, allowed to creditors and purchasers, having notice of a 
deed containing a substitution of an estate prior to their 
^169 contract or * purchase of the same, to object to the want 
of registry of the deed according to the requisition of the 
ordinance. The ordinance was framed by an illustrious magis- 
trate, the Chancellor d’Aguesseau, and the commentators upon 
it laid it down as a fixed principle, that not even the most 


purchaser, in the statute, is declared to embrace every mortj^ageo and his assignee. 
A purcliaser for a valuable consideration, within the meaning of the registry act, is 
one who has advanced a new consideration for the estate conveyed, or who has relin- 
quished some security for a preexisting debt due him. Tlic mere receiving of a 
conveyance in j^aiyiiKnit of a preexisting dcl>t is not sufficient to give him a preference 
over a prior unregistered mortgage. Dickerson v, Tillinghast, 4 Paige, 215.. 

(a) In lVnnsylvaiji!i, no deed or mortgage is good unless recorded in six, and in 
Delaware, no mortgage is good unless ri'corded in twelve months*, and in JJ^assachu- 
setts, Rhode Island, (Jonnccticut, and some other states, the deed does not operate 
until recorded, except as between the parties and their heirs. In Ohio, deeds must 
be reeprded in six inonilis ; and an unrecorded deed is void against a subsequent pur- 
chaser for valnahle consideration, without notice of the deed, wiiether the subsequent 
deed bo or be not recorded. In Georgia, morrgiiges of real and personal property 
are to be reconhul witliin three months from their date, or they lose their preference. 
Prince's Dig. edit. 1836, ji. 165. In Indiana, mortgages must be recorded or depos- 
ited for record, in ninety days, and in Kentucky, in .sixty days, to be valid against 
creditors. The Louisiana Code, art. 3317, 3333, requires all mortgages, whether con- 
ventional, legal, or jinlicial, to bo recorded, and their effect ceases unless renewed 
within ten years. Rut the^rule does not apply to mortgages to which husbands, 
tutors, and curators arc subjected by operation of law A 


1 It is so in California. Laws of 1860, ch, 101. 

* A ,fi(ie assignee of a mortgage first in execution and registry, without noti^ of 
an agroernent under seal between the first and second mortgagees, that the second mbr^ 
gage shall be considered and held to be the prior incumbrance, no change being made in 
Ifte registry of the mortgages, has an equity superior to that of the second mortgigw 
under such au agreement. N. Y. Chemical Man. Co. v. Peck, 2 Halst. Ch. R. 87. 
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actual 4nd direct notice would countervail the want of registrar 
tion ; so that if a person was a witness, or even a party to the 
deed of substitution, still, if it was not registered, he might 
safely purchase the property substituted, or lend money upon a 
mortgage of it. (a) The policy of so rigorous a rule was to 
establish a clear and certain standard of decision for the case, 
which would be incapable of vibration, and prevent the evils of 
litigation, uncertainty, and fraud. But Pothier questions the 
wisdom of the rule, inasmuch as actual notice supplies the 
want, and the object of the registry. The principle of the ordi- 
nance has, however, been continued, and appliqji to some special 
cases in the Napoleon code. (6) 

A more reasonable doctrine prevails, in the English and 
American law ; and it is a settled rule, that if a subsequent 
purchaser or mortgagee, whose deed is registered, had notice, at 
the time of making his contract, of the prior unregistered deed, i 
he shall not avail himself of the priority of his registry to defeat 
it; and the prior unregistered deed is the same to him’ as if it 
had been registered. His purchase is justly considered, in cases 
where the conduct of the first mortgagee has been fair, as made 
in bad faith ; and it would ill comport with the honor 
of, the law, and the wisdom of *the administration of *170 
justice, that courts should blind their eyes to such fraud- 
ulent dealing, and suffer it to remain triumphant. If the second 
purchaser has, in fact, notice, the intent of the registry is an- 
swered ; and to permit him to hold against the first purchaser, 
would be to convert the statute into an engine of fraud. And, 
by analogy to the case of the registry acts, it is settled in Eng- 
land, upon great consideration, that a purchaser is also bound 
by notice of a judgment, though it be not docketed. The 


(а) Cora, de Ord. de Louis XV., sur les Substittftioos, par M, Furgolc, cited 
by Mr. Butler, note 249, sec. IJl to Co. Litt. lib. 3. Bothier, Traits des Substitutions, 
art. 4, sec. 6. 

(б) Code Civil, No. 1071. Le d€fant de transcription ne pourra ^tre suplii ni regards 
comme convert par la connaissance que les cr^anciers on les tiers acqudreurs poun’aient avoif 

de la disposition par d ^autres votes que cede de la transcription. This regulation is 
^most in th^ very words of the ordinance respecting French entails, promulgated 
auspices of Chancellor d’Agucsseau. CEuvres d’Aguesseau, tom. xit 476, 


17 * 
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effect of notice equally supplies the want of the register* in* the 
one instance, and of tlic docket in the other; though Lord 
Eldon seems to doubt whether the rule be perfectly reconcilable 
to principle, (a) Lord Hardwicke, in the great case of Le Neve 
V. Le Nr,ve^(b) in which the existence and solidity of the Eng- 
lish rule are slmvvii and vindicated in a masterly manner, states 
the case of a purchaser of land in a register county, employing 
an attorney to regist(‘r his conveyance, who -neglects to do it, 
and buys the estatt^ himself, and r(*gisters his own conveyance, 
and Ik; then significantly asks, shall this be allowed to prevail. 
A court of equity must have its moral sense “wrapped up in 
triple brass,” to be able to withstand such an appeal to its jus- 
tice. The Frencli code docs not carry throughout tlie principle 
which it has adopted ; for it declares, that the want of a registry 
may be s(;t up liy all persons interested therein, excepting^ how^ 
ever^ those who are charged with the earning of the registry to be 
made* (e) 

* 171 * The statute of New York (d) postj)ones an unregis- 

tered deed or mortgage, only as against a subsequent 
purchaser or mortgagee, iu good, faith and for a valuable cortr 
sideralion ; and this lets in tiie whole of the English equity 


(a) ni’iinstiill V. Truppes, .‘i Simons, 28G. Davis v. The Earl of Stratlimore, 16 
Yes. 941. 

(h) 3 Atk. (;4G. 1 Vos. G4. Anih. 430, 8. 0. 

(r) ('ode Civil, n. 941. Mr. Butler and Mr. Miller discover a stronf^ partiality for 
the Frenoli rule, and tliev oon.^ider the English doctrine to he another sample of judi- 
cial leu:is]afioii, such us the iiitrodiietion of eoninnm recoveries to bar entails, and the 
revival of uses under the name of tru.sts ; and they insist that it is now so inconvenient 
as to he ;:enerally lamented. Butler’s neminisoenees, vol. i. 38. Miller’s Inquiry 
into the (7ivil Law of Eiif^land, 304. Mr. Ilnmphrey, in his Outlines of a C’ode, 
324, will not allow notice of any kind to disturb the order and priority of rej^istration, 
and he is very liostilo to the equity doctrine of notice. There is no doubt that the 
doctrine of notice, replete jis it is with niitc distinctions, is troublesome. But the law 
would not he a seience lumitioiis with intelliji^eneo, humanity, and justice, if it did not 
abound in refinements. General and inflcxihle rules, without modification or excep- 
tions, would he tyranni<*al and cruel, like the bed of Procrustes, or the laws of Draco. 
It is iq vain to think of ^mverninp: a free and commercial people, abounding in knowl- 
edge and wealtii, ]>y a code of simple -and brief rules. Subtlety will be exerted to 
evade them, and us<‘. tlnun us instrumenis to circumvent. The tide of improvenient 
necessarily carries with it eompUeated regulations; and the wants and vices of civil- 
ized life, and the activity and resources’ of a cultivated intellect, inevitably introduce 
iuiiutnerahlc refinements in the civil law. 

Kevised Statutes, vol. i. 756, sec. 1. Ibid. 762, sec. 38. 
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doctrine of notice.^ The statute law of many of the other 
states is not so latitudinary in terms ; and deeds not recorded 
are declared void as to creditors and subsequent purchasers ; 
and, in some cases, they are declared to convey no title, or to 
\^e void as against all other persons but the grantor and his 
heirs, (a) The doctrine of notice, and its operation in iavpr of 
the prior unregistered deed or mortgage, equally aj)|)lies, how- 
ever, as I apprehend, throughout the United States ; and it 
everywhere turns on a question of fraud, and on the evidence 
requisite to infer it. (/;)^ In pursuance of that principle, and 


{(i) 'riio statute in Nt‘w Jersey, (leelariiij*: eonveyatice-s aiul niurtp;ajj;es not recorded 
void, as atxainst subseejuent judj^inciit t nalitors, purchasers and inori^a^^ees, limits this 
hy addinj^ not harlmj notice Ukth)/. Klincr’s Sh, 87. 'I'll is was re(* 0 ' 2 ;nizinj^ 
expressly the ellicacy of notice. The Ki'vised Statutes of Massachusetts, e. 59, sec. 
28, declare that the eoiiveyance in fee or for life, and no lease lor more than .seven 
years, shall lu; valid a^rainst persons other than the j^ranlor, his heirs, and devisees, 
and jHTsons haoimf artiui/ notice then of, unless recorded. Notice such as men usually 
act upon in tlie ordinary aifairs of life, is sulliciciit. Curtis i\ Mundy, J Metcalf, 
405. 

(b) Farnsworth v. Childs, 4 Mass. Uep. M’ Meehan v, Grinint,s 3 Tick, 149. 

Ilewos 0. Wiswell, 8 Greenlcuf, 94. Chiles n. Conley, 2 Dana’s Ken, liep. 23. Pike i\ 
Annistead, 2 Dev. Equity C'ases, 24. Brackett v. Wait, 0 Vermont Hei).^4'n. Tay- 
lor V. M’Donald, 2 Bihh. 420 Newman i\ (Miapinan, 2 Uandolpli, 93. Gucrraiit i.'. 
Anderson, 4 Had. 208. Jackson v. Sharp, 9 Jolinsj Rep. 104. Jack.son v. Burgott, 
10 Ihid. 4.07, Roads v. Syrnme.s, I Ilainniond, 140. Muse v. Lciterman, 13 Serg. & 
Rawle, 107. Jaqncs v. Weeks, 7 Watts, 201. Hudson n, Warner, 2 Harr. & Gill, 
415. Story, J., 5 Mason, 159. Planters’ Bank v. Allard, 20 Marlin’s La. Rep. 136. 
Rpgcrs c. Jones, 8 N. II. R( j». 204. Martin c. Sale, 1 Bailey’s Kij. Rej). 1. Bush v. 
•Golden, 17 Conn. Re}>. .594, 003. In the ease of Righton e. Riglitoii, 1 Const. Court 
Rep. S., (’• ISO, it was said to lie doubtful whctlaa’ a purehaser with notice was hound 
hy a deed unrecorded ; hut other eases in that state put this point out of doubt, and 

1 It a junior mortgagee with notice, assign to one who has no notice, and the assignee 
record his as.^ignnient before} the prior mortgage is recorded, he. js entitled to the jirefer- 
ence; so, ir a junior mortgagee in a recorded mortgage, without notice of a prior unre- 
corded mortgage, assign to another who has iKitice, tlie {^B.signee will he entitled to the 
preference. Forth r. Burch, 5 Denio’s 11. 187. Au assignment of a mortgage for a valu- 
able consideratif)!! is good against a subsequent bond juh purehaser without notice, 
although the n.ssigiiment be not recorded. Wilson v. KiinbaU, 7 Fo.st. (N. H.) 300. Cicotte 
t?. Qognier, 2 Gibbs, (Mich.) 381. * 

Ihe holder of a prior mortgage caniK)t setup .such mortgage against his own mortgagee. 
Williams v. I horn, 11 Paige’.s I?. 459. Third poisons with iiotiee that a deed absolute on 
its face wa.s executed with a bond of defeasance, arc bound hy its mortgage character. 
Hall V, Savin, 3 Iowa, 37. * 

^ See, on this subject, SpolTord v, Weston, 29 Maine R; 140, and Wallace t?. Craps, 
3 Strobh. B. 266. AnU, vol. ii* p. 806, n. Clabaugh r. Byerly, 7 Gill, 364. 
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in order to support, at the same time, the policy and the injunc- 
tions of the registry acts, in all their vigor and genuine 
* 172 meaning, implied notice * may be equally effectual with 
direct and positive notice ; but then it must not be that 
“notice which is barely sufficient to put a party upon inquiry^ 
Suspicion of notice is not sufficient. The inference of a fraud- 
ulent intent alfccting tlie conscience, must' be founded on clear 
and strong circumstances, in the absence of actual notice. The 
inference must be accessary and unquestionablt!. Though 
the cases use very strong language in favor of explicit, certain 
notice, yet it is to l)c understood as the true construction of the 
rule on the subject, that iiiipli(?d or presumptive notice may be 
equivalent to actual notice, {b) The notice must also have 


hold him boitiid. Forrost 7.?. WuiTiiij^toii, 2 Doss, 254. Tait v, Crawford, 1 M’Cord, 
265. (xiviius 7;.»Brnnfoitl, 2 Ibid. 152. Jii Dixoii v. .Doe, 1 Sniedes &> Marishall, 
MiHS. Hep. 70, it was held, after an elaborate discussit>n, tliat, under the Mississippi 
sttttntti, creditors and inort,}^u^(*(i8, as well as subse((uent })urchasers, were affected hy 
notice of a prior unregistered deed, and that it was not to lx? avoided by them from 
the want of a registry, if they had due notice of tin? deixl. On the other hand, tinder 
the rejj^isrerini^ act in Ohio, notice of a prior unrecorded inortga^t? will not ])ostpono 
the second inorij;a^ee, nor cun a third jwrson, advancinji; money to enable a pur- 
chaser to buy, sustain a claim ‘of a vendee’s li<?n. Stansett v. Roberts, 13 Ohio 
Rep. 148. * 

((/) Lord llardwicke, in lline c. Dodd, 2 Atk. 275. Lord Alvanlev, in Jolland v. 
Stain bridjj;c, 3 Ves. 478. Kyre v. Dolphin, 2 IL 13(‘atty, 301. Jackson c. Elston, 
12 Johns. Rep. 452. Dey c. Dnnlnini, 2 Johns. Ch. Rep. 182. M’Mechan v. Grif- 
fin; 4 ‘, 3 Pickering, 149. Jackson r. Given, 8 .Johns. Rep. 137, 140. It is stat(!d by 
the A. V. Chancellor, in 1 IloOnjan’s Ch. Rep. 372. that the n?nn\rk in the text as to* 
the clear and stron<^ evidence eff noti(*c to do away the circct of a rcf^istercd deed, is 
not accurate. But 1 lx‘g leave to s.ay that the text is accurate, both on grounds of 
policy and authority. 

(5) 8 John.s. Ri‘p. 1 . 37 . [ Hammond’s Ohio Rep. 281. Gri m stone v. Carter, 3 

Paige, 421. But a hs petuJnm, to foreclose a mortgufje not registered, is not sufficient 
to affect a siiliscciuent purchaser for vahialilo consideration, who ha.s no actual notice. 
Newman t\ Chapman, 2 Randolpli, 93. 

* The pendency of a foreclosure suit, from the time when service is perfected, is con- 
structive notice of the mortgage, although not recorded according' to the requisitions of 
tile statute. Boole v. Att’y nenenil, 22 Ala. 190. See Center v. l\ & M. Bank, 22 Ala. 
743, 

2 Fort V. Burch, 0 Barb. S. C. liep. CO. In Stowe v. Meserve, 13 N. Hamp. R. 46, the 
sufficiency of notice was discussed at some length ; and it was held, that a record of 
mortgage jifter a valul attacliment, or a notice received hy a creditor after he has pro- 
cured proces.s, and when he is proceeding to attach, is insufficient; whether actual notice 
at such time would be sufficient, was left undecided. 
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been teceived, or chargeable, when the mortgage was executed; 
for if a right had vested when the notice of the prior unregis- 
tered incumbrance was received, the mortgagee has then a 
right to try his speed in attaining a priority of registry, [a) 
As courts of law have concurrent jurisdiction with courts of 
equity, in cases of frauds, it was adjudged, in Jackson v. Bur- 
gott^ [h) that the question of notice, and of preferenc(i due to the 
prior unregistered deed, by reason of notice, was cogni/able in 
a court of law. Bui^ in Doe v. AUwp^ (r) it was (h^cided, that 
the deed first registered must prevail at law, und('r the registry 
act of 7 Anne, c. 20, whether there be notice or not notice, and 
that the grantee in the prior deed must seek his relief in equity. 
One of the judges, however, laid stress on the fact, that the 
registry act declared the unregistered convcyan(*e. void 
against every subsecpunit purchaser n)r * valuable consid- * 173 
cration, without adding bona fide purchaser; and as the 
Statute of New York uses tlie words, purchaser in good faith^ 
the jurisdiction of the courts of law over the case would seem 
to remain unalTecfted. It is a (|uestion on tlu* sound interpreta- 
tion of the registry acts, and in a matte^r of fraud, aud the bet- 
ter opinion is in favor of the jurisdiction of the courts of law. 

A mortgage, not registered, has preference over a subse- 
quently docketed judginent;^ and the statutory regulations 
concerning the registry of mortgages, and the docketing of judg- 
ments, do not reach the case, [d) A mortgage uiir<‘gistered is 
still a valid conveyance, and binds the estate, except as against 
subsequent bond fide purchasers and mortgagees, whose convey- 


(а) Cushing v, Hurd, 4 Pick. 253. 

(б) 10 Johns. Rep. 457. 

{c) 5 Barn. & Aid. 142. 

(d) M. Valcttc, Professor of tlic Civil Code to the faculty of law of Paris, discussed 
elaborately the question whether a sulisequcnl judgment against the debtor will inju- 
tiously affect a prior mortgage, and he concludes very clearly tiuit it will not, either 
by the Roman or Frencli law, for the judgment is res inter alios acta. 8ec a transla- 
tion of that discussion taken from the Revue de Droit Francois et Etrangor of Jan. 7, 
1S44, in the American Law Magazine for July, 1844. 


1 And over a subsequent assignment, although the assignment is first recorded. Wyckoff 
9, Remsen, 11 Paige's R. 564. * * 
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ances are recorded. If, therefore, the purchaser at the sale on 
execution, under the judgment, has his deed first recorded, he 
will then gain a preference by means of the record over the 
mortgage, and the question of right turns upon the fact of pri- 
ority of th(^ r<HU)rd in cases free from fraud.^ This is also the 
case as to purchasers deriving title respectively under a fraudu- 
lent grantor and a fraudulent grantee, (a) The rule in Penn- 
sylvania is different, (A) and the docketed judgment is preferred, 
and not unreasonably ; for there is much ^ood sense, as well as 
simplicity and c(irtainty, in the proposition, that every incum- 
brance, whether it be a registered deed or docketed judgment, 
should, in cases free from fraud, be satisfit^d according to the 
priority of th(^ lien upon Ihe record, which is open for public in- 
sj)eclion.‘^ In one instance, a mortgage will have preference 
over a prior docketed judgment, and that is the ease of a sale 
and conveyance of land, arid a mortgage taken at the same time, 
in return, to secure the payment of the purchase-money. The 
deed and the mortgage are considered as parts of the 
* 174# same contract, and constituting * one act ; and justice 
and policy equally require that no prior judgment against 
the mortgagor should intervene, and attach u^jon the laud, dur- 


(a) Jackson v. f)tiliois, 4 Johns, 21G. Jackson i\ Terry, 13 Jhid. 471. Jack- 
son V. Town, 4 ('owiMi, 59y. Ash r. Ash, I Ray, .404. Ash v. Livinjj^slon, 2 80. 

Penman w. Hart. H>iJ. 251. llatnpion v. J>cvy, 1 M’(h)rd's Ch. Rep. 107. The rule 
remains the same since the New York Revised Statutes. Schmidt v. Hoyt, 1 Edw. 
Cb. Rep. t552. Lcdyard r. Butler, U Paige’s Rep. 132. 

(If) Semple v. Burd, 7 & Hawle, 280. Ericdley v. Hamilton, 17 Ibid. 70. 

Jaque.s w. Weeks, 7 Watts, 201. So in North Chirolina, tt judgment creditor^is pre- 
ferred to a prior urn’e^jfistered mortpi^^c, and is not utfe(!ted by notice of it.. Davidson 
V. Cowan, I Dev. lap Cases, 470. Same law in Ohio, Bank of Cleveland v, Sturges, 

* 2 MXean, 341.® 

t But the seeoud reeordetl mortjjage doe.s not avoid the prior unrecorded mortgage, as 
of a time prior to the exeeiiti(’n of the recorded mortgage; and rights acquired by th^ 
holder o( the unrcconled mortgjige, previous to such time, will^uot be defeated. Strong??. 
Dolhicr. 2 Sandf. (Law) U. 444. Notice by the holder of an unrecorded mortgage of its 
existence at n .^herilT’.K sale uiam a judgment, doe.s not bjnd the mortgaged estate in the 
bands of a purclmser at that .‘tale. llhU^r r. Hutchinson, 23 Penn. 8t. 110. 

‘-1 If the mortgage and judgment are recorded upon the same day, and no proof which 
was first, they will be sati.sfled ynv? 7’aia. Hendrickson’s Appeal, 24 Penn. St. 363. 

8 Tlie mortgjige takes effect on delivery to the recorder for record. Tousley f?. Tousley, 
5 Ohio, (N.S.) 78. 
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ing^ the transitory seisin, to the prejudice of the mortgage. This 
sound doctrine is, for greater certainty, made a statute pro- 
vision in New York, {a) 

There has been much discussion on the question whether the 
registry be, of itself, in equity, constructive notice to subsequent 
purchasers and mortgagees. The weight of authority in the 
English books, and Mr. Coote says the weight of principle also, 
are against notice founded on the mere registration of a deed ; 
and Lord Redesdale thought, that if the record was held to be 
notice, it would be very inconvenient, for the principle would 
have to be carried to the extent of holding it notice of the en- 
tire conl(Mits of the d(;ed, and to be notice whether the deed was 
duly or anthorizedly recorded or not. (/>) But Lord Camden 
was evidently of a dilfereiit opinion, though he held himself 
bound by precedents to consider the registry not notice. (<;) In 
this country the registry of the deed is held to be constructive 
notice of it to subsequent puixdiasers and mortgagees ; [d) but 

[a) Ni'W York Uevised Statutes, vol. i. 741), sec. 5. 

{b) LniouelK^ ih Dunsaiiy, I 8eh. Lef*. 107. IJnsliiiell v. bushiiell, Il>id. 90. See 
also opinion of' Stn’j^eant Hill, in 4 Mad. Cli. Uep. 286, note. 

(r) Mon*eoek r. Diekins, Amb. 678. 

(t/) Johnson ?k 2 Johns. Hep. OlO. Frost r. Beckman, 1 Johns. Ch. Hop. 

298. 18 Johns, Uep. .044, S. C. P(‘ters t\ Goodrich, .*3 (/Oiin. Kep, 140. liughea v. 

Kdwards, 9 Wheat. Hep. 489. Thayer r. Cramer, 1 M’Cord’s Ch. Hep. 395. Evans 
e. Jones, 1 Yeates’s Uep. 174. Shaw w. Poor, 6 Pick. 86. Lasselle Barnett, *l 
Bhiekfonrs Ind. Hep. 1.00. Plume r. Bone, 1 Green’s N. J. He]). 63. N. Y. Revised 
Statutes, vol. i. 761, see. .33. But the rceordin*^ of the assij^nment of a mortga<;c, is 
not ol itself notice of such assignment to the. mortgagor, his heirs, or personal rep- 
resentative, s, so as to invalidate payments to the mortgagee.^ Ibid. 763, sec. 41. 
And in jMapier e. Elam, 6 Yerger’s Tenu. Rep. 108, it was held, that if the vendor 
did not disclose the fact, that a previous ineumhrnnee existed upon the prop^jrty, it 
was a fraud that equity would relieve against, although the previous incumbrance was 
registered. In the ease of Tulmage u. Wilgers, before the Ass. V. Ch. in New York, 
it was aidjudged that a mortgagee who leases a portion of the mortgaged premises, is 
not bound prior to such release, to search the records as to conveyances by the mort- 
gagor subsequent to his own mortgage. The record is not constructive notice, and 
binding the mortgagee in that case, and the mortgagee is not hound to allow upon the 
mortgage the value of the lot released.^ New York Legal Observer, vol. i. 42. 

1 New ^ ork Life Ins. &:c. Co. t\ Smith, 2 Barb. Ch, R. 82. The recording of the assign- 
ment of a mortgage is only constructive notice of such assignment, as against subsequent 
assignees of the mortgagee. 

* See Stuyvesant v. Hall, 2 Bafrh. Ch. B. 151. 

Where two mortgages )u*e recorded at the same time, and each- mortgagee is cognizant 
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we do not carry the rule to the t^xtent apprehended by Lord 
Redesdahi ; and a deed unduly registered, either from want of 
a valid ackno'wledgineiit or otherwise, is not notice according 
to the prevailing opinion in this country, (a) ^ 

* 175 * (4.) Future aduanccs. 

The ancit^Jii rule was, that if the mortgagor contracted 
further chibis with the mortgagee, he could not redeem without 
paying those dtibts also, {b) The principle was to prevent oir- 
cuif y of action ; but it was not founded upon contract, and 
Lord Thurlow said it had no foundation in natural justice; 
though 1 think the rule evidently had a foundation in the civil 
law. {c) The rule is now limited to the right to tack the sub- 


(a) lloistcr v. Kortiu 2 BiuiicyV Kep. 40.- llodjrsoii v. Bnttfi, 3 (h-ancli, 140. 
Froxt V. Ilookiiian, 1 (Hi. Ui^p. 298. Siitlierlaml, J., .James v. Morey, 2 Cowcn, 

240, 290. Keiais r. Swop*', 2 Waits’s IN'ini. Hep. TT). lA'ss^e of Shulls i\ Moore, I 
M’Leati’s llt*p. ,5 20. It. would not l»e lioiiee lo utfeei a purchaser. Hut see Morison 
V. 'rrudeau, l.‘i Martin’s La. Hep. .384, wlicre such a deed is said to op(‘rato as a notice 
to third pciv^ons. By tlic Mas.s{\<*hu.setts Bcvisc<l Statutes of 1830, part 2, tit. 1, c. 59, 
sec, 31. tin* rccordiuiL'’ the dee<l, or writing:, <‘r(‘aiii)j:j or declarinj^ a trust, is made 
etpiivalctit to actual notice of the same to purchasers and creditors. 

{/>) Slmttlcworth a. Laycock, I Vern. 24.5. Baxter v. Maniiinj»-, Ibid. 244. Anon. 
3 Salk. 84. Pnnicis’s Maxims of Kquity, 1. 

(c) This was clearly and learnedly shown hy Mr. .fusiice Jtwitkson, in 15 Mass. Kcp. 
407. See, al.so, Story’s (lom, on Equity Jurisprudence, vol, ii. 270, and Institutes of 
the Civil Law of Spain, hy Aso. & Manticl, h. 2, til. 11, ch. 3, scat. 2, n. 71. In Lee 
V. Stone, 5 Cill Johns. 1, it was held, that a inort^a^or seeking to redeem, must 
pay not only tlie mortgage debt, but all other (hdus due from him to his mortgagee; 
but if tlic mortgagee .seeks a foreclosure, the mortgagor can redeem on paying the 
mortgage debt only. So he can, if a .subse(iueiit mortgagee or a judgment creditor 
files a bill to redeem. 


of the giving of the other, :it the time that lie takes his own, the recording acts do not 
alTect tlic question orpri<iriry. If it was the intention of all jiartie.s that one of the mort- 
gages should liave priority, llie etnirt will presnuui tliat one to have been first delivered. 
Jones r. I’helps, 2 Harb. Ch. K. 440. The recording of his deed by the grantee from the 
mortgagor is no notice to the mortgagee of the existence of such a deed. Howard Ina. 
Co. u. Hulsey, 4 Sandf. ^up. Ct. 565. 

I An index or alphabet of a mortgage is no partnf the mortgage, and a mortgage is 
duly registered if no index of it is made. Curtis r. Lyman, 24 Vt. 388. A mistake by 
thq recorder in recording, does not defeat the lien as to a subsequent incumbrancer, with 
notice. Brown v. Kirkinan, I Ohio St. 110. 1’hat a wife did not join in a mortgage, will 
give the second mortgagee no preference. Hinchman t». Stiles, 1 Stockt. 361. As to the 
statutory provisions of the various states in regard to r%istration, see Hilliard on Mort- 
gages, 1 vol. p. 663. 
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sequent debt to the mortgage, as against the heir of the mort- . 
gagor, and a beneficial devisee ; but it cannot be permitted as. 
against creditors, or against the mortgagor’s assignee for valu- 
able consideration, or devisee for the payment of debts, (a) So, 
a mortgage or judgment may be taken, and held as a security 
for future advances and responsibilities to the extent ot it, when 
this is a constituent part of the original agreement; and the 
future advances will be eovert'd by the lien, in preference to the 
claim under a junior intervening incumbrance, with notice of 
the agreei7ient. (/>) ^ The j)rineiple is, that subsequent advances 
cannot be taeked to a luior mortgage, to the prejudice of a /jond 
fide junior ineumbrancer ; but a mortgage is always good, to 
seeun^ future loans, when there is no intervening equi- 
ty, (e) It is necessary * that the agreement, as con- * 17(i 
taiiK'd in^llie record of the lien, should, however, give all 
the re(|uisite inforniation as to the extent and ctertainty of 


(a) .IVonj’liton r. Tronj^hton, 1 Vcs. 80. Anon. 2 Ibid. 602. llcams v. Banco, .S 
Atk. 630. I’owis v, Corbat, Ibid. .O.OO. Lowthian r. Hasel, 3 Bro. 1()2. Htimorton 
V, Bop:*'rs, 1 Vcs. Jr. .bl3. Lord Alvanlcy, in Jones v. Sinitb, 2 Ibid. 37*6. 

(/>) Marshall, CIi. J., in vSliirras r\ Craipj, 7 Craneh, 34. It was adjudj^ed by tin*, 
vice-ehanccllor, after a full consideration of tlic eases, that a nn)rt<;aj;e to secure future 
aclvaivcs was valid, without showinj^ on its face the ohjee.t of it. Tt is suflieient if the 
extent of the Ihai ht** clearly defined.- The policy of the re^dstry hja\'s does not aflTeet 
tin* jpt^'stion of the validity of it in this respect. But a suhse(]uent mortj^aije on the 
same* prenii'ics for att existing debt. tak(5S precedence of all advances made after such 
second inortixage is executed Oraig v. Tap|>in, 2 Snndford’s (''h. II. 78.* 

(c) Gardner v. Graham, 7 Vin. Ahr...')2, E. pi. 3. Lyle v. Dueomh, ^ Binne}’s 
Hep. 585. Iliighcs v. Worley, 1 Bihh, 200. Livingston v. M’lnlay, 16 Jolins. Hep. 
165. Iletidrirks v. llohinson, 2 Johns. Ch. Ucp. 309. Brinekerhotf v. Marvin, 5 
Ibid. 320. James v, Johnson, 0 Ibid. 420. Shirnts v. Craig, 7 Citnieli^s Hep. 34. 
Story, J., in Conrad v. Atjantie Insurance Company, 1 Beters's U. S. TIep. 448. 
Hubbard v. Savage, 8 Conn. Hep. 215. Avcrill v. Guthrie, 8 Dana, 83. Leeds v. 
Cameron, 3 Sumner's Hep. 492. Brown v. Frost, 1 Iloflp. Ch. Hep. 41. Walling v. 
Aiken, 1 MeMullan's S. C. Hep. 1. 


1 Rank of Utica v. Finch, 3 Ilarb. Oh. R. 293. Speer v, Whitfield, 2 Stockt. (N. J.) 107. 

2 As to wliat is deemed sufficiently certain* extent of the lien, see Lewis v. De Forrest, 
20 Conn. 427. A mortgage to .secure an existing debt and all notes in renewal of that 
debt, conlinnes a lien on the piopcrty to secure the payment of the new notes. Itundy e. 
Com. Bank of N. 0. 10 B. IMon. 98. See also Kctclium v. Jauncey, 23 Conn. 123, 

« Spa<ler r. Lawler, 17 Oliio R. 371. See Greenleafs Cruise, tit. 15, Mortgage, ch. 5, 
sec. 2, note 1. The editor thinks the mortgage deed, .set up against a subsequent incutn-* 
brance, should disclose ^thc tact that it was intended to cover such advancesr. • Frye v. 
Bank of Illinois, 11 111. R. 367. 

VOL. IV. 1& 
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the contract, so that a junior creditor may, .by inspection 
of the record, and by common prudence and ordinary dili- 
gence, ascertain the extent of the incumbnince.^ This is re- 
quisite to secure good faith, and prevent error and imposition 
in dealing, (c) It is the settled rule in England, and in this 
country, that a regularly executed mortgage cannot be enlarged, 
by tacking su])se(pient advances to it in consequence of any 
agreement by i)arol;(/^)^ and an agreement to that effect in 
writing could not, as I apprehend, affect a subsequent incura- 
branec^r, unless he had dt^alt with the mortgager with full knowl- 
edge of the agreement, (c) 


(<») Pettil)one v. (iriswold, 4 Conn. Ut*)). 158. Stonj^liton v. Pnsi-o. 5 Ibid. 442. 
8t. Andrew’s C-iiurf’li r. 'roinpkiiis, 7 Johns. Ch. llcp. 14. Gai hcr r. Tlcnry, 0 Watts, 
57. But if a inorryn;;;'e or jiidj^iufrir In* lakon as a sec urity for future* julvamrs, aud 
t)ubs\.qu(‘ut jud^l'tm’ut or luortjxa^t* <luly r(.‘p,isl(‘ri*d intervenes, it is su};;j,ested that 
further advtinees, <//’/«/■ f/tn/ period, would not ho covered. BrinekerhotV v. jMarvin, 
5 Jolms. ( Ji. Rej). d'Jtl. Terlu»ven r. Kerns, 2 Barr, 1)5. 

(/)} Kx purte. lIoo|»(a’, ID Vcs. 477. Walker v. Suedikor, 1 irollinaii’s Ch. Rej). 
146. 

(<•) Tn New Hampshire, hy statute (J .*bl July, 1821), mort^a/^es to secure future 
liabilities are invalid. So hy the Revis<‘d Statutes of Masstiehusetfs, eli. 74-, S(*<'. .5, ti 
deJivery of subsequently acquired iH'rsonal propt'rty by llu* niortpa^or to the niort- 
gajxee does not render the mortgage, as to such subsequent property, valid as against 
sul)seqm*ntly attaching creditors, unless <lelivcred with the inl(*ntion to ratify the 
mortgage, and unless the luortgagce retaiiie«l open possession of llie same, until the 
time of such attaehinent. In Jones r. Riehardsoii, 10 Mel. li. 481, it would appear 
that the delivery and ))osscsKion of siil)sequ(*iitly ai'quired goods, except under the 
special provision in the stattU(*, would not Ik* valhl under the mortgage as against 
attaching creditors. 


1 A mortgage taken to secure future advances, is vsdid, although it does not show upon 
it.s face the real eharaetta’ of the transaction. OolJiiis v. Carlile, 18 111. 254.' 

2^ A mortgage to cover suhsecjuently u(*(|nired property is void us to that property, Otis 
V. Sill, 8 Barb. 162 ; IJarnaril v. Eaton, 2 Cush. (Mass.) 21)4 ; Codinan v. K.reeinan, 3 Id. 
30C ; Chapin v. (bam, 40 Me. 5G1, hut it will hoM articles upon which labor has been ex- 
pended after the making of tlie mortgage. Perry r. Pottingill, 33 N. H. 433. {So annex- 
ing a strip ot lainl to premises previously iSortgaged, does not so subject such piece to 
the operation of the mortgage, as to carry it to the purchaser under the mortgage sale. 
I.awreuee v. Delano, 3 Sandf. Sup. Ct. 333. But if the mortgage covered materials out 
of wdiich the articles wTre liui''hed, the mortgagee i.s entitled to the additional value. 
Jenckc.s r. GotTe, 1 R. I. 511. Where live stock is mortgaged, the inUiiral increase and 
produce become subject to the mortgage. Fonnau v. Eroclor, 9 B. Mon. 124. This rule 
applies to the mortgage of slaves. A mortgage of property not in existeuce as of future 
crops given in March, is not good. Millimiiu v. Ncher, 20 Barb. 37. 



liBC. LVni.] OF REAL rfeOPBRTY. 207 

(5.) Doctrim of tacking. 

It is the established " doctrine in the English law, that if 
there be three mortgages in succession, and all duly registered, 
or a mortgage, and then a judgment, and then a second mort- 
gage upon the estate, the junior mortgagee may purchase in 
the first mortgage, and tack it to his mortgage, and by that 
contrivauce “ sejueeze out” the middle mortgage, and gain 
preference over it. Tlje same rule would apply if the first 
as well as the second iiicumbrancej was a judgment; but the 
incumbrancer who tacks must always be a mortgagee, for he 
stands in light of a bond Jiclc purchaser, parting with his 

money upon the security of the mortgage. I’liis doctrine, 
harsh and unrc^asonablc as it strikes us, was not authorized in 
the Roman law to the (!xtent to which it is carried in the 
English law. The general maxim in that system, on the sub- 
ject of pledges and hypothecations, was rjiii prior esl tempore 
poUore rst Jure ; [a) and it yitdded only in a qualified degree to 
this doctrine of substitution, when the subsequent in- 
cumbrancer took the place of a * prior one by purchas- *177 
ing in the first mortgage arid tacking it to his own. (fo) 

The substitution in thf* Roman law was not carried so far as 
to disturb the vtisted rights ol intermediate incurnbranc6?rs, and 
only went to the extent of the first mortgage so purchased, (c) 
In the English law, the rule is under some reasonable qualifi- 
cation. Th(i last mor1e:agee cannot tack, if, when he.took his 
mortgage, he had notice in fact (for the registry or docket of 
the second incuinbranee is not constructive notice, as we have 
already seen) of the intervening incumbrance. But if he ac- 
quired tliat knowledge subsequent to the time of taking his 


. (a) Dij?. 20, 4, 12, 3. 

(6) Heiiiccoii, Elm. Mur. Civ. sceiAd. ord. Pand. part 4 , Kh. 20, tit. 3, see. 35. 
Opera, tom. y. part 2, p. .350. Dig. 20, 4, 3, 5. Potliier, ad Pand. Ibid. 

(c) Dig.20,4,lf.. Story’s Com. on Eq. Jurisprudence, vol.ii. 276, note. Videsup-a. 

p. 136, note. So, by tlic Spanish law, the tliird mortgagee, by purchasing in the first 
mortgage, acquires no other rigiit than what strictly belonged to the mortgage, and 
the intermediate mortgages are not prejudiced hy any act to which they were not 
parties, or did not consent. Institutes of the Civil Daw of Spain, by Aso. & Manuel, 

b: 2, tit. 11, eh. 3, 2, n. 71, and this they consider to be the extent to whicli the civil 
law went. 
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mortgage, he may th(m purchase and tack, though he had 
nqtice at the time of his purchase, *and though there was 
even a bill then pcuiding by the second mortgagee to redeem. 
The courts say, tliat up to the time of the decree settling priori- 
ties, the parly may tack, or struggle for the tabula in naufra^ 
gio. {(f) Th(i English doctriiu^ of tacking was first solemnly 
established in Marsh v. Lee, (b) under the assistaiKJC of Sir 
Matth(‘w Hale, who compared the operation to a plank in ship- 
wreck gained by ihe last mortgagee ; and the subject was after- 
wards very fully and accurately expounded by the Master of 
the Rolls, in Brace v. Duchess of Marlborough, (c) It was ad- 
mitted, in this last (rase, that the rule carrierd with it a great ap- 
pearance of. hardship, inasmuch as it derfeated an innocent 
second incumbrancer of his security. The assumed equity of 
the princijde is, that tiu' last mortgagee, when he lent his money, 
had no notice of the second incumbrance; and the equities be- 
tween the s(‘cond and I bird incumbrancers being equal, the lat- 
ter, in addition Ihereto, has the prior legal estate or title, and he 
shall be preterr(;d. In the language of one of tlui cases, he hath 
“both law^ and equity for him.” The legal title and equal 
equity prevail over the equity, (d) 

* 178 * Irisli Registry A(it of G Amie, has been considered 

as taking away the doctrine of tacking, for it makes reg- 
istered deeds effectual according to the priority of r(*gistry. 
The priority of ngistry is mad(‘ the criterion of title to all in- 
tents and purposes Avhatsoever ; and this Lord Redesdale con- 
sidered to be the evider)t intention of the statute, but that it did 
not excliuh^ anything wdiich alfeets the conscience of the party 
who claims under the registered deed, nor give a priority of 
right to commit a fraud, {e) This leaves the doctrine of a 


{a) Lord Kldon, 1 T Ves. 619. 

(^>) 2 Vent. 3:\7. 

(c) 2 I*. Wins. 491. 

(//) The law esmhlishcd hy these decisions has been regularly transmitted down in 
Westminster Hull jo thi.s d:iy. Belchicr i\ Butler, 1 Edoii, T)23. Frere v. Moore, 8 
Priee, 475. 

(f) Sell. &. Lef. 157, 430. In M’Neil v. Cahill, 2 Bligh, 228, on appeal to the 
House of Lords, in an Irish ease, it was deelaiTd, that if the deed posterior in date 
and exeeution be lir,>t rej^istered, ewn with notice of the other deed, it has priority 
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notice of a prior unregistered deed in full force ; and this is the 
true and sound distinction which prevails in the United States, 
and I presume that the English law of tacking is with very 
generally exploded, (a) Liens are to be paid according to the 
order of time "in which they respectively attached. This is the 
policy and. meaning of our Registry Acts, and, consequently, all 
incumbrancers are to be made parties to a bill to foreclose, that 
their claims may be chargeable in due order.^ft) There is no 
natural equity in tacking, and when it supersedes a prior in- 
cumbrance, it works manifest injustice. By acquiring a still 
more antecedent incaimbratiee, the junior party acquires, by 
substitution, the rights of the first incumbrancer over the pur- 
chast*d s(M*urity, Jind lie justly acquires nothing more. The 
doctrine of tacking is founded on the assumption of a principle 
which is not true in point of fact; for, as between 
* A., whose deed is honestly acquired, and recorded to- *179 
day, and ik, whose deed is with e([ual honesty acquired, 
and recorded to-morrow, the equities upon the estate arc not 
equal. lie wlio has been fairly prior in point of time, has the 
better equity, for he is prior in point of right, (c) 


both in law and equity ; but this doe-s not Jipply to the (;aso of a fraudulent priority 
of rej^istiy. 

{(i) Grant v. U. S. Bank, 1 (laincs’s Gases in Error, 112, Feb. 1804. This was the 
earliest case that 1 am aware of in this country, dcstroyinj^ the system of tackinp;. 
In that case I had tlie satisfiictiou of heariutr that profound civilian, as well as illus- 
trious statesman, General Ilamiltoii, make a masterly attack upon the doctrine, which 
he insisted was founded u])on a system of artificial reasoninf^, and cncouraj^ed fraud. 
See, also, 11 Serir. & Kinvle, 220 ; 3 Piek. .50 ; 6 Munf. 560.^ 

(6) Haines v. Bcacli, 3’Jolins. Ch. Hep. 4.59. 

(c) In ease of coiiflieting equities, precedency of time jg^ives the advantage in right. 

1 Bibb, 523. 1 Blackford’s Ind. Ucp. 91. Witli respect to priorities in the case of 

contribution and liens, it may be here observed that a judgment creditor is not 
entitled to go against the land of a subsequent purchaser, so long as there is land of 
the debtor remaining unsold, and h«^ is entitled to resort to the land of the purchaser, 
to the extent only of that part of his itcht which remains unsatisfied after the debtor's 
estate has been exhausted. So, if a debtor sells part of his land charged with a judg- 
ment, aiid dies seised of the residue, his heirs arc hound to satisfy the judgment, so* 
far as the assets go, and they arc not entitled to any contribution from the purchaser, 
for “ the heir sits in the scat of his ancestor,” and the assets that descend to him arc 
first to bo charged. But if there be several eo-heirs, and the judgment creditor col- 


1 See Adams’s Eq. 3d Am. ed. 163, and n. 
18 *’ 
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With the abolition of the English system.of tacking, we are 
relieved from a multitndo of refined distinctions, which have 
given intricacy to this peculiar branch of equity jurisjtriidence. 
The doctrine of notice is also of very extensive application 
throughout Ihe law of mortgage, and is very greasy surcharged 
with cases abounding in r(*finernents. It is, indeed, difficult to 
define, with pnansion, the rules which regulate implied or con- 
structive notice, ffir they depend upon the infinitely varied cir- 
cumstances of each case. The general doctrine is, that what- 
ever puts a party upon an ijiquiry, airiounts, in judgment of law, 
to notice, provided the inquiry becomes a duty, as in the case 
of purchasers and creditors, and would lead to the knowledge 
of the requisite; fact, by the exercise of ordinary diligence and 
understanding, {o) So, notice of a deed is notice of its con- 


locts the (loht from a pari of the inhciMtaiuH.* allot it'd to one of them, siu;h ht'ir is en- 
titled to coiitrihutioii from liis co-heirs. On the other hand, wliere there is equality, 
there is n« contrihution, as if a pen’son seised of three acres of laiu!, eharjjjed with a 
judj^nient, sells one acre to A., the two reinainin;^ acres arc first ehargeable in e<|uity 
with the payment of the del»t; and if lie sliouhi sell another acre to B., the reinaininf^ 
uere in his Inyids, or in those of his heir, is charj^eahle in the first instance with the 
judgment debt as against B., as well as against A., and if that })r()ve iiisnfiicicnt, then 
the acre sold to B. ought to supply the deficiency in prerereinte to the acre sold to A., 
for when B. pturhased, he took the land chargeable with the del»t in the hands of A., 
in iircferencc to the land already sold to A. Between purchasers in succession at 
dillerent times, of difierent parts of the estate of the judgment debtor, there is no eoa- 
trihution, for tliere is no equality of riglil between them. Sir William Herbert's case, 
3 Co. 11, b. Clowes V. Dickenson, 5 Johns. Cli. Hep. 235. Conrad v. Harrison, 3 
Leigh’s Jic]). 532. See, Tilso, 0 Oiiio Hep. 227 ; i> I bi lge’s Hep. 35, 525 ; *0 Serg. &. 
Rawlc, 455, S. Jb ; Shannon />. Marselis, Saxton’s N. J. Ch. Hep. 413, 421, and Cow- 
den’s Estate, 1 Barr’s Bonn. Hep. 274-277, S. B.' 

(a) A purchaser of lands from an iin^orporate.d company is chargeable with notice 
of all the restrictions upon its power to hold and convey lands contained in its charter. 
Merritt t\ Lambert, 1 llofi’maii’s Ch, Bep. 166. 


i In accordance with this principle, it has been held, that if the mortgagee, with notice 
of the rights of subsequent ])urchasers, relea.'^es u part of the premises primarily liable for 
the payment of his debt, he cannot enforce his lien against the residue, without deducting 
tlie value of the part released. Stuyvesant v. Hall, 2 Barb. Cli. H. 151. Hat tlie mere 
recording of a subsequent deed or mortgage is not notice to the prior mortgagee. Ibid. 
Kiijgt?. McVicker, 3 Sandf. Ch. Hep. Itrj. Hlair r. Ward, 2 Stocky. (N. ' 

Though the prillcipl(^ of resorting to the mortgaged premises sold subsequently to the 
mortgage, in the inverse order of their alienation, is tinnly established in New York, it 
has been questioned in some recent English cases, and denied in the case of Dickey v, 
I’hompson, 8 B. Mon. H. 312. 2 Story’s Eq.-Jurispnnlonce, sec. 1233, a. Barnes v, Kacs- 
ten, 1 Vounge & Coll. N. R. 401. 
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tents, and notice to an agent is notice to his principal. A pur- 
chaser with notice, from a purchaser without notice, even in the 
case of an indorsement of a note, can protect himself unller the 
first purchaser, who was duly authorized to sell; and a pur- 
chaser without notice, from a purchaser with notice, is equally 
protected, for he stands perfectly innocent, (a) 

There is, also, this further rule on the subject, that the pur- 
chaser of an estate in the possession of tenants, is chargeable 
with notice of the extent of their intejeests as tenants ; for hav- 
ing knowledge of the tenancy, he is bound to inform hirnsell of 
the condition of the lease. The general rule is, that possession 
of land is notice to a purchaser of the possessor’s title. (6) ^ The 


(a) llascall Whitmore, 19 Maine Rep. 102. Smith v. Ilisrock, 14 Id 449. 
GrilHth (InOitli, 9 Paij^c, Rop. 315. Bracken v. Miller, 4 Watts & Serg. 102, 
Sweet c, Souiiieotc, 2 Bro. Od. Bnmj)es v. Platner, 1 Julms. Clu Rep. 219. God- 
froy V. Disbrow, 1 Walker’s Mieli. Ch. Rep. 2()0. To oonstitiilc a purehuser without 
notice, it is not snllieiont that the contract slnniltl he made without notice, huttliatthe 
purchase-money sliould he paid hetbre notice. And though a jmrehuser may he held 
as a trustee for tlic cestui qtu Irust, yet if he lK‘lieved the title to he good, lie is eiilitled 
to the incumtn'ances from wliieh he relieved the land, and to the permanent improve- 
picnts which he has made, and to his advances for the support of the wife and chil- 
dren, and which arc to he set otV against the profits for whicli he is ehargeahlo; and 
the incumhranees and^improvements are a chsirge on tlie land, unless absorbed l)y the 
residue of the profits. Wormley v. Wormloy, 1 Brockenbrough, 330. S. C. 8 Wliea- 
ton, 421 . The doctrine of constructive notice was fully examined in the case of Grif- 
fith v, Griffith, 1 llofiman’s (’h. Rep. 153, and in the case of Brush v. Ware^lS 
Peters’s U. S. Rep. 93; and it is of two kinds, that which arises from testimony, and 
that which results from a record. 

(h) Daniels v. Davison, 1C Vesey, 249. Chesterrnan Gardner, 5 Johnson’s Ch. 
29. Dyer v. Martin, 4 Seammon, R(‘p. 147. But the constructive notice, arising 
from tenancy, does not extend beyond the tenant’s title, or apply to the title of the 
lessor under whom the tenant holds. Lord KIdon, in Attorncy-(ieneral v. Backhouse, 
17 Vcscy, 293. Sugden on Vendors and Purehasers, ch. 17, p. 745, 746, 7th edit. 
Our Registry Acts are designed to protect purehasers against latent equities; the doc- 
trine in the Lnglisii law of constructive notice of the title of the lessee, or party in the 
possession, is not favored in tlie American courts. Scott v. Gallagher, 14 Serg. & 
Hawle, 333. M’ Meehan v. Grilling, ^ Pick. 149. Hewes v. Wiswell, 8 Greculeaf, 


Bailey v, Richardson, 1.5 Kng. L. & Lq. 218. But adverse possession cnii be uotico 
only when clear, distinct, and unequivocal, ^hirtin v. Jackson, 27 Benn. St. K. 504. 
Where a person holds and is in po.-session of certain rights in a tract of land, nndcr a 
recorded deed, and has other riglits by an unrecorded deed, bis possession will be notice 
only of his claim under the tleed which is recorded. Groat Falls Co. v. Worster, 16 N. H. 
K. 466. And see Patton v. Moore, 32 N. H. 382. 
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efFect of notice, on the equity and validity of claims, is very* 
strong. A purchaser of an equitable interest, standing out in a 
trustee, a lul who neglects to inform the trustee of it, will be 
postponed to a subsequent purchaser of the same interest 
^180 who makes inquiries of the trustee, and has no * knowl- 
edge. of the prior assignment, and gives due notice of his 
purchase. So, a purcliaser of real estate cannot hold against 
a prior equitable title, if he have notice of the equity before 
the payment" of the purchase-money, or the execution of the 
deed. (a) 


94. v. Muiin, 2 Siimm’r, .5.'i7. Where tJi(* jiosscssor of Ijiiid has caused a 

rcjLfistry of a j)artieuhir title, the purchaser need not look heyorid it. Rut apart from 
any registry, possession ought to he sullieient to put purchaser on inquiry ; and Ch. J. 
Gibson, in Woods v. Furmcn^, 7 Watts, 382, witli his usually strong and stringent 
logic, justifies the doctrine of implied notice in such eases. 

(a) Dearie v. Hall. 3 Russell, 1. Ji wett v. Palmer, 7 Johns. Ch. R,cp. 05. Frost 
V. Rcekman, 1 Ibid. 288. Gallion y. MHhislin, 1 Blackford’s Ind. Kep. 91. Gouver- 
ncur V. Lynch, 2 Paige, 309. (jrimstone v. Carter, 3 Ibid. 421. Boone v. Chiles, 10 
Peters’s U. S. Rep. 177. Meux t\ Maltby, 2 Swaiist. lIc]). 281. Allen v. Anthony, 
1 Merivalc, 282. Merritt v. Lamhert, I Hodman’s Ch. Uep. ICO. With respect to 
the liability of ])urchasers, for the right application of the purehase-inoney, it was de- 
clared as a general rule, by the Supreme. Court of the United States,, in Potter v, 
Gardner, 12 Wlieaton, 498, that the jierson who pays the purehase-inoney to the per-^ 
son authorized to sell, was not bound to look to it.s ap})lieatioi), whet.lier the lands sold 
be charged in the bands of an heir or devisee with the. payment *of debts, or tlie lands 
be devised to a trustey for tlie j»ayment of debts, unless the money be misapplied with 
his cooperation. Tlie prineij)le of this decision appears to be m<?st consistent with the 
common- sense and practice of mankind, ami to he reasonable and just; and a contrary 
doctrine Avon Id lead to al)nse ami imposition upon purchasers.^ The law-^ concerning 
notice, exj)rcss and inifdied, is very amj*ly discussed hy Mr. Coventry, in his notes to 
Powell on Mortgages, vol. ii. e. 14, 501-002; and the American editor, Mr. liand, 
has, with a thorough accuracy, collected all the cases and decisions in . this country 
appertaining to tfic suhjeef. 'I'he immense body of English learning with wdiieli Mr. 
Coventry has enritrlied every part of the original work of Powell, is not only uncom- 
mon, put very extraordinary. There never were two editors who have been more 
searehiiig, and complete, and gigantic in their labors. The work has become a mere 
appendage to the nott?,s, and the large collections of the American editor, piled upon 
tlie vastly more voluminous commentaries of the English editor, have unitedly over- 
Avlielmed the text, ami remtered it somewhat difficult for the reader to know, without 
considerable attention, upon what ground he stands. 

Conati iniponere Pdio Ossam — 

atque Ossie fnntdosum inuolvere Olympmtm. 

I acknowledge my very great obligations to those editors for the assistance I have 


^ Strougliill V. Ansley, 12 Eng. L. &> Eq. 356.1 
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I V. Of foreclosure. 

(1.) Of strict foreclosure. 

The equity of redemption which exists in the mortgagor, 
after default in payment, may be barred or foreclosed^ 
if the * mortgagor continues in default after dut^ notice * 181 
to redeem. The ancient, practice was, by bail in chan- 
cery, to procure a decree for a strict foreclosure of the right toj 
redeem, by which means the lands became the absolute prop-’ 
erty of the mortgagee. This is the English practice to this 
day, though sometimes the mortgagee will pray for, and obtain, 
a decree for the sale of the mortgaged pnnnises, under the direc- 
tion of an oilicer of the court, and the proceeds of the sale will,' 
in that case, be applh'd towards the discdiarge of inciimbranctiS 
according* to priority. ((^//) The latter practice is evidently the 
most beiudicial to tin* mortgagor, as wt^ll as the most reasonable 
and accurate disposition of the pledge. It prevails in New 
York, Maryland, Virgiiiia, South Carolina, Tennessee, Ken- 
tucky, Indiana, and probably in several other stattis. (b) But 
in the New England states, tlie practice of a strict foreclosure 


from their vaj[ual)le laltors ; hui 1 cjumot liolp tliinkiiijx, that Mr. Coventry 
would liave better afoomniodutcd the jirofossion. if ho hud written an orij^inul tri'.atise on 
the subject, mid we sliould then, prohuhly, luivc had, what is now wanting in tl»c, pres- 
ent work, unity of jilmi, ndujilation of part«, anil hm-moniroi^ pvoDonion. Several of 
his e.ssMys in tlic notes, ms, for instaneo, those ndjiting to receivers; etpiitahle assets ; 
voluntary settlements; tlie wife’s e^juity ; when debts, as between the representatives of 
tlie deceased, ore to be chorged upo!i the real, and ivhen on the jiersonal estate; in- 
terest and usury, &c., hav(‘ no very close ajiplication to rnorigogcs. Mr. Coote's 
“ Treiuise on*ibe Law of MorIg.Mge ” is neat, succinct, and accurate, and free from 
several of the ohjections whieh have Ik-cii suggested. 

(rt) Mondey y..Moiidey, 1 Ves. & Beanie, 223. 

(/>) Johns. Ch.*Kep. passun. New York lievised Statutes, vol. ii. 191, see. 1.51. 
In Lansing v. Goelct, 9 Cowen’s Hep. .’34(), it was decided, that a decree of foreclosure 
and sale, and a decree of sale without any express decree of foreclosure, were equally 
a complete Imr of the equity- of redempfion. Nelson v. Carrington, 4 Miinf. 332. 
Downing IK l\almatecr, 1 Monroe, 66. lliimcs v, Shelhy, 1 Tenn. Hep. 79. Hurd o, 
James. Ihid. 201. Kodgi rs v. Jones, 1 M’Cord’s Ch. Rep. 121. Panncll v. far- 
mers’ Bank, 7 Harr. & Johns. 202. David v. Grahamc, 2 Harr. & Gill. 94. Act of 
Indiana, 1840. In Ohio, the mortgagee is entitled to a decree of foreclosure, where 
two thirds of the value of the mortgaged lands do not exceed the amount of the debt, 
and bo may in.sist on a sale. 5 Ilammond’a Hep. 554. In Tennessee, tlic mortgagor 
has two years, umler an Act of 1820, to redeem after confirmation of the master’s sale, 
under a decree of foreclosure. Henderson v. Lowry, 5 Yerger’s Hep. 240. 
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would see™ to prcvafl, and the creditor takes the estate to him- 
self, instead of having it sold, and the proceeds applied. But a 
subsccjiient incumbrancer, by paying the original debt, becomes 
entitled to all the rights of the first mortgagee, (a) In Vermont, 
the mortgagor is allowed by the decree a definite time (which 
is sonndimes one and two years) to redeem, and in default the 
equity of redemption is foreclosed. (6) In Massachusetts,^ 
Rhode Island, and Maine, the mortgagor has three years, after 
the mortgage is f()rcclos(Hl, to redeem, and in Connecticut fif- 
teem years, and in New Hampshire one year to redeem, after 
entry and seisin by the mortgagee upon breach of the condition, 
and without foreclosure, (c) Tlie severity of the foreclos- 
*182 lire without a sale is * mitigated, by the practice of en- 
larging th(i tim(‘ to redeem from six months to six months, 
or for shori(‘r periods, according to the equity arising from cir- 
cumstances. (d) 


(a) Mix V. Hotchkiss, 14 Kep. 45. 

{b) Smith r. Uailcy, 1 Sliuw’s Vt. Hep. 1G3, N. S. Ibid. 267. 

(c) Lockwood V. Jjockwood, 1 Day's Hep. 295. Swift’s Dig*, vol. ii. 656, 683. 

Erskiiio v. Townsend, 2 .Mass. Hep. 49.3. 1 Pick. 3.56, Wildo, J., New.all v. Wrif;:ht, 

3 Mass. Ilej). 1.5,5, Statute of Mass»e!ius«»tt.-i, 1st Mareh, 1799, r.. 77, Massachusetts 
Ilcviscd Statutes, 1835, part 3, tit. 3, c. 197. BavHcs Bussey, 5 Greenleaf, 1.53. 
Sweet V. Horn, I N. H. Hep. 332. Gilman e. Heddin, 5 N. H. Hep. 31. The prac- 
tice of a slrii't foreclosing* oko .nllowod in North Curoliini. Spilha* e. Sjiiller, 

1 llayw, 482.“- In Gonnccticnt, the taking* possession of rnort^a;;cd premises hy the 
morlpi^ijc, imdcr a decree of fbn'closnro, was ludd to bo an extinguishment of the 
debt hy the apj)r(.»priution of the plcdire in satisfaction of it. The Derby Bunk v, 
Landon, 3 Conn. Hep. 62. But hy the stalntc ni 1833, the foreclosure of a moriixago 
does not preclude the creditor from recovering;, hy action, so much of his debt as the 
mortgage proper shall be insnflicient to satisfy, estimated in value at the expiration 
of tlie time liiiiited for redeinjitioii ; and such action, after foreclosure, shall not 
open it. » 

(d) Edwards v. Ciinlifre, i Madd. Hep. 287. Perine v. Dunn, 4 Johns. Oh. Rep. 
140. In Missouri, a short and easy mode of foreclosing mortgages is provided, and 
to be commiMK’cd hy jictition to the Circuit Court, and hy process of summons. Re- 
vised Statutes of Missouri, 1835, p. 409.‘^ And in New Hampshire the mortgagee, or 


1 The statute of Mass, as to foreclosure applies only to legal mortgages. Wyman v. 
Babcock, 2 Curtis, C. C. 3S6. 

2 Also in Illinois, when the interest of both parties reipiircs it. Johnson v. Donnell, 16 
111. 97. 

H A party may forego tlio .statutory remedy and pursue his rights in a court of chan- 
cery by bill in equity. Uiley v. McCord, 24 Missouri, (3 Jones,) 266. 
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( 2 .) Of selling on foreclosure. 

In England, and with us, the practice of selling the land by ^ 
the party himself, or by an authorized trustee, under a power' 
inserted in the mortgage, has extensively prevailed.^ The 
course in Ireland, as well as here, is to decree a sale instead of 
a foreclosure ; and if the sale produces more than tlie debt, the 
surplus goes to the mortgagor, and if less, the niortgngce has 
his remedy for the difference. This course was rec^ommended 
by Lord Erskine, as more analogous to the relative situation of 
lender and borrower, and it was the English practice a century 
ago, in cases wheri^ the security was defc.'ctive. If the mort- 
gagee proe(H?ds by bill for the technical foreclosures, the estate 
becomes liis pro])erty, in the character of a purchaser; and the 
general understanding formerly was, that by taking the pledge 
to himselJ’, h(^ took it in satisfaction of the debt, {(f.) But, ac- 
cording to the ease of Took v. Ilirflef/^ (h) if the mortgagee sells 
the estate, after the foreclosure, J airly, and for the best price, he 
may proceed at law against the mortgagor, upon his bond, for 


the /idministrator, may foreclose a mort;]^a,ue by peace.Mblc cMitry, anil a possession of 
on<3 year, 'wiihout proeess. (lihson v. Bailey,!) N. II. Kcp. 108. Tlu.s is under the 
statute of 182t) ; and after a possession of one year, aecordiiij^ to the terms of the Aet, 
without tender of i)aymetit or demand of. an aeeoimt on the part of the inortya^^or, 
the moilga<.;e is foreclosed. This statute*^ remains good, notwithstamling ehaneery 
powers rcspectitig the redem[)tion and foreelosiirc of mortgages, according to cstal)- 
lishcd princijdes of chancer;,, were conferred on their Superior Court by the Act of 
July 4, 1834. Wendell v. 1^. II. Bunk, 9 N. 11. ncj). 404. 

(а) In Schnell v. Schroder, 1 Bailey’s Eip Uep. 334, it was considered that the 
purchase of the cipdiy of rcdemjition by tlie mortgagee, either directly from tlie 
mortgagor or on execution under a junior judgment, extinguished the mortgage 
debt. 

(б) 2 Bro. 125. Dickens, 785, S. C. 


1 The .sale is not perfect until an acec|)tajiee of the title by the vendee, and a confirma- 
tion on the part of the court. Strong r. Uolhicr, ‘i'Sandf. (Law) R. 444. Brown «?. Frost, 
10 Paige, IL 247. Lnlil tin? pureliaser i.s cutitlijd to posse.ssioii, by eonfirniation of the 
sale, and production of master's deed to the occupant, the owner of eijuit^' of redemption 
is entitled to the rents. Chison v. Corley, 5 Sandf. S. G. 11. 447. 

The foreclosure of the mortgage, and the sale of tlic mortgaged premises, must take 
place according to the statute in force at the time of making the mortgage — at least so far 
aiTthe Biibstnntial rights of the mortgagee would otherwise be iiijuriouslv affected. B.roson 
V. Kiiizie, 1 How. U. S. K. 311. Sheets v. Peabody, 7 Bl!ickfora’.s IL G13. Id. 154. See 
also Cohoes Co. v, Go.ss, 13 Barb. 137. 
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the differcnec' ; though ho cannot have recourse at law for defi- 
ciency, so long as he ke^eps the estate, because the value of it is 
not asccrtaif](^d, and the mortgagee cannot say what proportion 
of the d(?bt nanaiiis due. It has likewise been repeatedly held, 
that an action at law by the mortgagee, after foreclosure, for 
the ])ala.ne(? of ’the (h^bt due liini, op(uis it, and lets in the mort- 
gagor to redeem, {(f) ^ There has been some embarrass- 
meat and coullict of opinion ^ manifested in the cases, 
on the [)oint whether thci mortgagee had his remedy at 
law aflt‘r a foreelosun', and without a sale of the estate. The 
better opinion is, that aftcT a foreclosure, with or without a 
subsequent sale, the mortgagee' may sue at law for the defi- 
cieney, to be aseeriained in tin* one cjise by the proceeds of the 
sale, and in iln^ ollu'r by an estimate and proof of the real value 
of the pledge at tlu^ t ime of the foreelosiire. (^;) Whether the 
action at law will open tin; foreclosun' in (npiity, and let in the 
equity of n'demplipn, is an unsetth'd (pH'siion. The weight of 
English authority would seem to be, that it opens the foreclos- 
ure, unk;ss the estate has, in the rn(*an lime, been sold by the 
inortgage(;; and tb('n it is admitted that tlie power of convey- 
ance is goiu', for it would be inequitable to optm the foreclosure 
against the j)urchaser. But in Hnfrli v, Whik^ (c) the r6;ason- 
ing of the court was against tin; conclusion that the suit at law 
opeiK'd the for(*closurc in any cdtse ; and this was also the decis- 
ion in Ldmlng v. Goalei, {d) 


[a) Dashwood v. nivlliway, 1 Eq. Cas. Al)r. 317, [>1. 3. Mostly, 196, S. C. Perry 
V. Parker, 13 Vesey, 198. 

(/>) Lord Tliurlow’s opinion, ns rein’estaited by Sir Sanuiel Romilly, and by Lord 
Eldon, in Perry v. barker, 8 Vesey, 527. Ilaleh i\ White, 2 Gallis. Rep. 152. 
Amory v. Fairbanks, 3 Mass. Rep. .562. (Jlobe Ins. Company v. Lansing, .5 Cowen’s 
Hep. 380. Omaly v. Swan, 3 Mason’s Rcj). 474. Lansing v. Goclet, 9 CoweiPs 
Rep. 346. lA)vell v. Leland, 3 Vermont Rep. .581. Culluni v. Emanuel, 1 Ala. 
Rep. N. S. 23. In Davis v. Rattine, 2 Russ. & Mylne, 76, it was declared, that 
tbougb the mortgagee takes the debtor on a/, su,, it does not extinguish his lien on 
the bind. 

(c) 2 Gallis. Rc]). 152. 

(<i) 9 Cowell’s Rej). 346. in Lovell i\ Leland, 3 Vermont Rep. 581, it was deemed 
to be roasomiblc, thongli iiot absoiiitcly decided, that if the mortgagee, after fore- 


i O&borae c. Tunis, 1 Rutch. (N. tl.) 633. 
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The general rule is, that the mortgagee may exercise all his 
rights at the same time, and pursue his remedy in equity upon 
the mortgage, and his remedy at law upon the bond or cov- 
enant accompanying it, concurrently, (a) ^ There are 
* difficulties attending the sale of the equity of redemp- *184 
tion by the mortgagee, on execution at law, and it is 
accompanied with danger to the rights of the mortgagor; and 
these difficulties were suggested in the case of Tice v. Annin, (b) 


closnrt;, sues at law to recovea* the ditference hetween the value of the estate and the 
sum dm*, the fon'chtsiire sliould Ixr o|)(*)hm 1, ati<l that the mortga^^or, on being sued, 
miglit lik* Ills bill to redeem, on paying the. full amount of debt ami eosts, and that 
the ntortgauoe, when be briiiLiS the suit, should have it in bis pow(‘r to reconvey tho 
estate. By the Muss. Revised StalnU's of part .S, tit. .‘i, (*. 107, if the njortgagec, 

af'ler fon'closure, .su(‘s for the balance of bis dcl>t, after deducting the ascertained 
viilm* of the laml, a recovery in such suit will open tla* foreclosure, and allow the 
mortgagf)!’ to tile his hill within a year tln'rcjiftcr to rcde(*m. 

((/) Bixnh r. Booth, 2 Atk. 040. Burnell v. Martin, Doug. Hep. 417. Schoolc v. 
Sail, I Sell. Cv Lcf. 17(). Dunkley v. Van Jiuren, 0 Jolins. Cl). Hep. OOO. iJatficld 
c. Kennedy, 1 Bay’s Hep. 501. Hughes r. Falward.s, 9 Wheat. Hej). 4vS9. Cullmn 
V, hbnanuel, 1 Ala. Hep. N. S. 20. If the mortgago(‘ jn'oeecds to judgment and exe- 
cution at law upon his hotid, and sells the land mortgaged to seeure the l>ond debt, he 
sells only the c<iuily of redemption, and he may afterwards msiiutain ejectment against 
the purcliaser of the premises, in order to enforce payment of tla? halaiicc. Jackson 
V. Hull, 10 Johns. Ucp. 4S1. M’Call r. Lenox, 9 Serg. Hawle, 007, 008, ,314. 
’ri)is su)»j)oses the oa.se, that the purchaser, at llie sherilf’s sab*, k)a*w of the existing 
iuortga;:c, *,md jaindtascd sulyect to it. ]5uf the. rule is not uniform on the subject. 
Ill 15‘nusylvania it has hc.cii frciiucntly held, tliat the purchaser will hold the land 
discharged of ihe- lien of the nioitgage. M’tJrew r. ALLanahaii, I IVnn. lie]). 44. 
Bierc e r. Bolter, 7 Watts, 475. Berger v. Hiestcr, 0 Wharton, 210. 

(b) 2 Jolms. COi. Hep. 1 25, In this case it was suggested, that if the rnortgageo 
should elect to proceed against hi.s debtor at law, after the eipiily of redemption liad 
been sold under nji. Jii., and attempt to recover his debt out of other pro])erty of the 
mortgagor, ecpiiry would either stay such proceeding, or comjiel him, upon payment 
ot his debt, to assign over his debt and security to his debtor, to enable the latter 
to indemnity himselt out of the mortgaged prcmi.'^es in the possession of the purchaser. 
In tulliim a. Emanuel, 1 Ala. N. S. 2.3, ii was held, that ordmarlh/ the sale of the 
equity of redemption by the mortgagee does not extinguish the mortgage, and the 
purchaser accpiires only the right to eonipleto. his purchase by the payment of the 
mortgage debt. In Cassilly Rhodes, 12 OJiio Hep. 88, it was held, that when 
mortgaged premises are sold under a decree of foreclosure, the crnblemeuts of a 
lessee under the morUjagor did not jiass to. the piireha.ser. This decision j)roceeded on 
the system of appmi.sements founded on judicial sale in Ohio. Under the general 


1 111 Arkansas this is so, and the mortgagee i.s entitled to his eo.sts in both courts. Very 
r. Watkins, 18 Ark. 546. 

VOL. IV. 19 
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and that the proper remedy was to prohibit the mortgagee from 
selling at law the equity of redemption, (a) 


(3.) Parties to a bill of foreclosure. 

When the mortgagee proceeds by bilJ to foreclosure, he must 
rnak(' all incumbrancers, existing at the filing of the bill, (and 
which of corirse includes the junior, as well as the prior incurn- 
brajicers,) parties, in order to prevent a multiplicity of suits, 
and that the proceeds of the mortgaged estate may be duly 
distributed ; and the incumbrancers who are not parties will 


law, both in Eupflnnd and in this country, the niorf;;:if,^or is not entitled to emble- 
ments nS against tlic inort^a^^ce or purchaser on fonM^losurc.* 

(«) The New York Revised Stsitmes, vol. ii. .‘thS, secs. 31,. ‘12, havi^ carried the sup:- 
^estion into elfeot, and ])rohihited the sale at law of the mortgaf^pr’s equity hy the 
mortgagee, on a judgment for ilie debt secured hy the mortgage. See, also, Dela- 
phiiue V, Hitehcock, 6 Hill, N. Y. Rep. 14, S. P. In Massachusetts, North Carolina, 
and KtMUucky, likewise, similar embarrassments have been felt, and the mortgagee 
cannot, hy execution at law, sell the c(|uity of redemption in discharge of a debt 
secured by the niorlgagc.'^ Atkins v. Sawyer, 1 J*ick, Rep. 3;)!. Curnp i;. Coxe, 1 
Dev. & IJat. 52. (Joring Shreve, 7 Dana’s Rep. f>4. 'I'lie New York Revised 
Statutes have, in other resj)ecls, materially changed the established- practice on this 
subject. It is now declared, that wliile a hill of fore<*h.>sure is pending in chancery, 
no proceedings shall l)e had at law for the recovery of llie debt, without the authority 
of the t'^ourlof Chancery ; and, on the other hand, if a Judgment has been obtained at 
law for the mortgaged debt, or any part of it, no proceedings are to he had in chan- 
cery, unless an execution 1ms been returned uusaiislied, in whole or in part, and it he 
stated ill tlu; return that the defendaiit hud no projierty to satisfy it except the mort- 
gaged premises. New York Revised Statutes, vol. ii. l‘U, sees. 153, 156. Williamson 
V. Chnniplin, » Paige, Rep. 70. Shufelt c. Shufelt, l> Jl>id. 1.37. The statute goes on 
and doi'lares, that if the mortgaged premi.ses should jirove iiisutlieicnt to satisfy the 
debt, the Court of Chancerv lias power to direct the payment hy the mortgagor of the 
unsatisfied balance, and to enforce it hy execution against the oiIut property or the 
person of the debtor. Ibid. see. 152. As the action of ejectment upon a mortgage 
is abolished, (Ibid. .312, sec. 57,) the jurisdiction at law over the debt, as well as over 
the pledge, would appear hy these provisions to he Ovssentially taken away and tyans- 
ferre.d to chancery. In Mississiftpi, where there is no sui;h statute, the remedy of the 
mortgagee for his unsatisfied balance of the debt, after a foreclosure and sale under 
his mortgage, is at law. Stark v, Mercer, 3 Howard, 377. 


1 3'he purchaser of mortgaged premises, sohl pursuant to a statute foreclosure, is en- 
titled to crops sown by the mortgagor, and growing on the laud at the time of the sale. 
Shepard r. Philbrick, 2 Denlo’s R. 174. 

- In Missouri the mortgagee may sell the mortgaged promises under execution, and him- 
self liecoine the purchaser. Hut if lie does so, he is just wdiere he began, and wdU hold the 
mortgaged land subject to redemption. Tliornton v. Pegg, 24 Missouri, (8 Jones) 249. 
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* not be bound by the decree, (a) ^ The reason of the * 185 
rule requiring all the incumbrancers, subsequent as well 
as prior to the plaintiff, to be made parties, is to give security 
and stability to the purchaser’s title ; for he takes a title only as 
against the parties to the suit; and it cannot and ought not to 
be set up against the subsisting equity of those incumbrancers 
who are not parties. (I?) If a surplus remains after satisfying 
the incumbrancers who are brought into court, it will be paid 
over to the mortgagor, as the proceeds of his equity of redemp- 
tion ; though subsequent incumbrancers, who are not parties, 
would probably be permitted, on application to the court, 
and due proof of their title, to intercept its transit. (c)“ The 
general rule is, that all persons materially inten^sted in the 
mortgage, or mortgag(;d estate, ought to be made parties to a 
bill of foreclosure. This will ordinarily include the heir, or 


(a) (Godfrey v. Chadwcll, 2 Vero. fiOl. Morret v. Westerne, Ibid. 6()S. Hobart v. 
Abbott, 2 P. Wms. 643. Fell v. Brown, 2 Bro. 270. Bishop of Windn^stiT v. 
Beaver, .S Ves.3l4. Sherman r. Cox, 3 Ch. Kcp. 46. Haines v. Beach, 3 Joliiis. 
Ch. Rep. 459. Lyon r. Sandford, 5 (’onn. R(*p. .544. Kcnwick v. Macomb, 1 Hop- 
kins, 277. The English praeiice i.s to settle by decree the order of payment, accord- 
ing to priorities ; and the decree is, in detail, that the sccoml incumbrancer sliall 
redeem th(^ first, tlic third the second, and so on. See Mondey v. Moudey, 1 Ves. & 
Beanies, 223, and 3 Merivulc, 216, note. 

(0) The N. Y. Revised Statutes, vol. ii. 192, sec. 158, declare, that the deed to the 
purchaser at a sale, under the decree of foreclosure, sliall he an entire harn^rainst all 
the parties the .suit, and their heirs respectively ; hut the statute goes no further, 
and the rights of other mortgagees and of judgment creditoi*s, not being parties, are 
not affected by the sale. N. Y. R. S. vol. ii. 546, sec. 8 ; and in Louisiana, if there 
be an agreement in a mortgage by the clause de non alienando, it renders void, as 
regards the mortgage creditor, any alienation made in violation of it, and tlie mort- 
gagee may carry on his executory proceedings of seizure and sale without making the 
vendee a party, or taking any notice of a change of owner, Haley v. Dubois, 10 
Robinson, 54. 

(c) Tlie N. Y. Revised Statutes, vol. ii. 192, secs. 159, 160, direct the surplus arising 
upon the sale to be brought into court, for the use of the defendant, or of the person 
who may he entitled thereto^ subject to the order of the court ; and if not called for in three 
months, it is to be put out at interest, for the benefit of the defendant, his representa- 
tives or assigns. 

1 McCall ff. Yard, 1 Stockt. (N. .).) 358. See Williamson v. Probasco, 4 Halst. Oh. 671, 
and other cases in same vol. upon the subject of foreclosure; Webb v. Maxan, 11 ’I'cxas, 
678; Valentines. Havener,!^ Mi.s. 133. In a bill by a trustee to foreclose, the cestuit 
que trust must be made parties. Davis v. Hemingway, 3 Wms. (29 Vt.) 488. 

McCall D. Yard, 1 Stockt. (N. J.) 358. 
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devisee, or assignee, and personal representatives of the mort- 
gagor, and also the tenants for life, and the remainder-man ; 

for they all may be interested in the right of redemption, 
* 186 or in taking the accounts^ ^ Tf the mortgage consists of 
a reversion or remainder, subject to an estate for life, it 
may be foreclosed ; but the estate of the tenant for life would 
not be affected, and he would have no interest in the fore- 
closure. (a) The bill to foreclose is filed in the name of the 
mortgagee or his assignee,'*^ or, if dead, in the name of his 
personal representatives ; for the mortgage debt is part of the 
personal estate of tlie mortgagee, and though, on his death, the 
estate technically descends to the heir, he will, without a 
manifest intent to the contrary, take it in trust for the personal 
representatives. (/>) But the question of parties is usually more 
or less fluctuating, and open for discussion. It is governed, in 
some degree, by circumstances ; whereas, tln^ principle that 
those j)(Tsons who are interested in the subject, and are not 
made parties to the suit, are not bound by the decree, is more 
steady in its operation, for it is founded on natural right. 

The equity of redemption inriy be foreclosed by the act of 
the mortgagor himself ; for, u]X)n a bill to redeem, the jdaintiff 
is recpiired to-pay the debt by a given time, which is usually 
six months after the liquidation of the debt; and upon his 


(f/) PiTiniinaii r. Hollis, l.T Mass. Rep. 421). On a sale by the. m()rt;j:afjce in the 
of the. inortnajj^or, the surplus personal estate; hut if tin* sale he after the 
inortj;*ai;-or’s death, the surplus, a'^ well as the e(|ujty of reiU'Uiption, belongs to hi.s 
heir. Wright r. Hose, 2 Sim. &. Sin. .‘)2.’i. Moses v. Margatroyd, 1 Johns. Ch. 
Hop. IdO. 

(/>) Coin. Dij:;. tit. Cliancorv, 4 A. 9. Deinarest r. Wyiikoop, .'t Johns. Ch. Rep. 
145. Seott P. Macfarland, 13 Ma.ss. Rep. 309. Graoe v. Hunt, Cooke’s Tenn. 
Rep. 344. Dcnn 0 . Spinninir, 1 IlalsUars Rop. 471. The cases, as to j>arties, are 
collected in 3 Powell on Mort^^aj^es, 908-1)77, 989-992. 

- J- — 

The state, ocen|:)yinff the po.^ition of a prior inortf^ngee, need not l)e made a party, 
its right hoing ])ar!unount. Pattison r. Shaw, 0 Ind. 377. The wife of a grantee to a 
raortgngo(‘ is a nocessary party to a hill in foreclosure. But S. B. Strong, J. dissented. 
Mills r. Van Voorhccs, 23 Barb. Y.) 120. 

’-i An assignee may, in his own name, maintain an action upon the mortgage, althotigh 
he is unable to maintain sueh an action on the evidence of tli^ debt. Rigney v, Lovejoy, 
13 Now Hamp. K. 247. But the assignment must be in writing. Lyford v. Ross, 33 Mo. 
197. 
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default, the bill is dismissed for nonpayment, which is a bur to 
a new bill and equivalent to a decree of absolute foreclosure, (a) 

(4.) Equity of redemption barred by time. 

The right of redemption may be barred by the length 
of *time. The analogy between the right in equity to ^187 
redeem the right of entry at law, is generally preserved ; 
so that the mortgagor, who comes to redeem against a mort- 
gagee in possession, after the period of limitation of a writ of 
entry, must bring himself within one of the exceptions, which 
would save the right of entry at law, or the time will be a bar 
to the redemption, and a release of it to the mortgagee may be 
presumed. The limitation at law and in equity js usually the 
same, with the allowance of the same time for disabilities, (b) 
The statute of limitations is assumed as the fit and proper 
ground for taking the length of possession therein mentioned 
as the presumption of right; and the courts of equity have 
been considered by the judges, in some cases, as virtually, 
though not in terms, included in its provisions. This is the 
general doctrine, iti England, and in this country, in respect to 
remedies in equity ; but the late Revised Statutes of New York 
have wisely removed all doubt and difficulty on this subject, 
and regulated limitations in equity by express provisions. In 
all cases of concurrent jurisdiction, in the courts of law and of 
equity, the statute of limitations applies equally to both courts; 
but it does not apply to cases in which a court of equity has 
peculiar and exclusive jurisdiction; and in all such eases, the 
limitation of bills for relief, on the ground of fraud, is six years 
after the discovery of it by the aggrieved party ; and in all the 


(rt) Cholinley v. Oxford, 2 Atk. 207. Sir William Grant, in the Bishop of Win- 
chester i;. Paine, 11 Ves. lUl). Perinc o. Dunn, 4 Johns. Ch. liep. 140. 

(b) Jenner v. Tracy, cited in Cox’s note to ti P. Wms. 287. Belch u. Harvey, Ibid 
Anon. 3 Atk. 313, Ag<;as v. Pickerell, Ihid, 225. Smith v. Clay, 3 Bro. 639, note. 
Lord Kenyon, in Bonny v. Ridjrard, eited in 17 Ves. 07. Hodle v. Healy, 1 Ves. & 
Bcames, 536. Demurest v. Wynkoop, 3 Johns. Cli. Hep. 129. Kane v. Bloodpjood, 
7 Ibid. 90. Slec v. Manlnittan Company, 1 Paige, 48. Larnar v. Jones, 3 Harr. & 
M’Henry, 328. Sir Thomas IMuiiicr, in Chalmer v. Bradley, I Jac. & Walk. .53. 
Lyttlc V. Rowton, 1 Marshall, 519. El inendorf w. Taylor, 10 Wheat. Rep. 168. 
Lord Redesdale, in Cholniondelly v. Clinton, 2 Jac. & Walk. 191. Dexter r. Ar- 
nold, 3 Sumner’s Rep. 152. 

19 * 
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other cases not provided for, the limitation is ten years 
188 nfter the cause accrued ; and * this, consequently, reduces 
th(5 ri^ht to redeem for twenty years, as it before stood, 
to ten years, (a) ^ 

It is the better and prevailing opinion in the English courts, 
that if a mortgagee ejiters in tlie Jifetirrie of the tenant for life, 
the nariainder-inan will be barred of his right to ri?deem, after 
twenty yt^ars from such entry. The principle is, that the re- 
mainder-man might have redetaned, notwithstanding the life- 
estate, and that it is of no eonsequ(*iKH^ to the mortgagee who 
has the equity? for lu; ought to be (juieted after twenty years’ 
possessioji. This was the opinion of Ch. B. Eyre, (h) and of 
Sir William Chant, and it was so decided in Harrison v. HoU 
Urn. (c) Lord Manners was of a ditferent opinion, and he 
concluded, from analogy to tlui statute of limitations at law, 
that th(^ r(nnaind(‘r-nian had twemty years to redeem, after the 
termination of the life-estate. Until his title vests in posscs- 
sioji, he was quite unconnected with the tenant for life ; and 

(a) New York Revised Statutes, vol. ii. ‘301, sees. 49, 50, 51, 52. The period of 
liniiuuiou of a rii^lit of entry upon huul varies very materially in the ditferent, states. 
It is .'to years in Mississippi ; 21 years in l\*nusylvania and (diio ; 20 years in Maine, 
New llunipshire, Massaeliusetts, Rhode Island, New ^"ork. New Jersey, Didaware, 
Maryland, Vir}^inia, Ala!>aina, Kentucky, Indiana, and Missouri; 15 years in Vor- 
irioiit and (\mnecficur ; 10 years in L(Mii>iana. ; 7 year.s in North (Jaroliiia, 'rennessec, 
and CJeorjiia ; and 5 years in South (.Carolina. J3ut in North Carolina the limitation 
ill certain eases is 21 years, hy the A('t of 1791, to constitute a har to the right of 
entry.*’ See tlie a])j>en(lix to Mr. Aiigell’s learned and aceuratc Treatise on the Limi- 
tation of Actions at Law ilnd Suits in Kajuity. After entry by th(‘ mortgagee, upon 
d(*fault, or hy writ of entry, the limitation of the right of redein])tion, in the Now 
England States, is not regulated hy the general limitatynt.. to a right of entry, but is, 
as we have alnaidy seen, very inueh reduced. 

[h) Corliett V. Raker, 1 Anst. 138. 

(c) 1 Sim. & Stu. 471. 


1 As to the existing limitulion of actions in New York, .see Code of Procedure, 184H, 
part 2, eh. 1, 2, 5, ami 4. Amended laws of 74th sess., (1851,) (kxle of Procedure, sec. 
110. No aeknowleJginent or promise will take the case out of statute of limitation, 
unless in writing, and signed hy the party. The effect of any payment of principal or 
interest, i'^ not altered. Payment of intero'^t takes the ease out of the statute. 7 Eng. L. 
& Imp 541, Rradfield r. Tu])per. Sanford v. Hayes, 19 Conn. Kep. 591. See Wyman r. 
Babcock, 2 Curtis, C. 0. 58G. 

A presumption of satisfaction arises after ten years. Roberts v. Welsh, 8 Ired. Eq. 
287. 
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there was as much reason in this as in other cases, that lapse 
of time should not bar, until his right of entry had accrued, (a) 
As the right of redemption belongs exclusively to a court of 
equity, .the remainder-man’s bill to redeem must, in New York, 
be filed within ten years “ after the cause thereof 
* shall accrue ; (b) and whether the cause for redemption, *189 
as resi^ects the rornainder-man, may be said to accrue 
when the mortgagee enters and takes possession under the mort- 
gage, remains yet to be settled. This case does not hill precisely 
within tlie prijiciple whieJi gives to a remainder-man twenty 
years after the d(‘ath of the tenant for life to assert a title, 
and make his claim and entry by action ; for until then he had 
no right of entry; whereas, iht; remainder-man, in tlie other 
case, may redeem the mortgage in the lifetime of the tenant 
for life; and to permit a mortgagee to be called to a severe 
account for the proceeds of the estate, after a long, unmolested 
reception of the rents and prolits, aiid when he is not allowed 
any ad(3quate compensation for his care and trouble, is not, in 
those instance's, wIktc tlie remainder-man might have called 
on him sooner, very consistent with true policy and substantial 
justice, (c) 

The mortgagee may ec[ually, on his part, be barred by lapse 
of time ; and if t he mortgagor has been permitted to possess 
and enjoy the estate without account, and without any pay- 
ment of jiriiicipal or interest, or claim for a given period, and 
which is generally fixed at twenty years, the mortgage debt is 
presumed to be extinguished, and a reconveyance of the legal 
estate from the mortgagee may be presumed. The period of 
twenty years is taken, by analogy to the period of limitation at 
law, for tolling the entry of the true owner, (d) The rule of 


{a) Blake v. Foster, 2 Ball Bea. 387, 575. 

{!>) New York Hevised Statutes, voi. ii. 3t)l, see. 52. 

(e) Aceordin^ to the principle of the decision in Wells v. Prince, 9 Mass. Rep. 
.508, thouj:h a remainder- man should have a(‘<|uired a rijjht of entry in the lifetime 
of a devisee for life, yet he was not hoinid to avail himself of it, and might enter after 
his second rii^ht accrued by the death of a tenant for lift'. 

{d} Hillary v. Waller, 12 Ves. 239. Cook v. Soltan, 2 Sim. & Stu. 154. Moore 
V. Cable, ] Johns. Ch. Kep. 385. Giles c. Baremore, 5 Ihiil. 545. Jackson v. Wood, 
12 Johns. Hep. 242. Boss r. Norvell, I Wash. 14. Howland v. Shurtlelf, 2 Metcalfs 
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barring the equity of redemption, or the claim of the mortgagee, 
by lapse of time, is founded on a presumption of title which 
may be subdued by parol proof, or circumstances *suf* 
*190 ficient to put down or destroy the contrary presump- 
tion, (a) ^ , 

When a foreclosure takes place by a sale of the mortgaged 
premises under a power, it is usual, in England, to provide in 
the mortgage itself for due notice of the sale, so as to afford a 
fair opport.unity of an advantageous sale. If the mortgagee 
omits to give proper notice, whether directed by the power or 
not, the sale may be impeached in chancery, (b) In New 
York, (c) and probably in other states, a sale under a power 


Rep. 26. By the statute of and 4 William IV. c. 27, cxi)l!iinod by statute 1 Viet, 
c. 28, mortgagees must bring tiu'ir suit to recover the land mortgaged within twenty 
years next after the last payment of any part of the principal momsy, or interest 
secured by ihv mortgage. 

(a) Whiting y. White, Cooper’s Eq. Rep. 1. Recks v. Postlcthwaite, Ibid. 161. 
Barron v. Martin, Ibid. 189. Hughes v. Edwards, 9 Wheat. Hep. 489. The English 
rule as to the allowance of parol j>roof to destroy the effect of the mortgngee’s j)os- 
sessiotn for tw'cnty years, was proposed in England to be abolished, by the proposition 
of* the rm/ property comm ’miomra, that the mortgagee’s right, founded on twenty years’ 
j)ossession, should not be taken away by any unwritten promise, statement, or ac- 
knowlcilginent. 

(/>) Anon. 6 Madd. Ch. Uep. 15. The notiee of sale under the foreclosure of 
mortgages is the suljject of special regulation by the New York statute of May 7, 
1844, ch. ;U6. 

(c) It is r(*(|ui.site, in New York, to a valid execution of the power, that it be pre- 
viously registered, or the mortgage containing it, recorded ; and that there be no 
pending suit at law, nor any judgment for the debt on which an execution has not 
been returned unsatisfied ; and that notice .sufficiently de.scriptive of the mortgage, 
and the debt, and the land, be ])uhlishcd for twenty-four weeks successively, once 
a week, in a newspaper printed in the county where the lands, or a part of the lands, 
are situated, and the same also affixed twelve weeks prior to the time of the sale, on 
the outward door of the nearest court-house of the county. Every such sale must 
be in the county where the mortgaged premises, or some part of them, are situated. 


1 Proceeding coinmeuced by the mortgagee to foreclose, will rebut such presumption. 
Calkins e. Calkins, H Ifjrb. S. C. Hep. 305. Any acts or circumstances showing a recog- 
nitioji of the mortgjigc within twenty years, will prevent the running of time against the 
mortgagor. Morgan v. Morgan, 10 (ieo. 297. Put a mortgage of wild and unimproved 
lands of which iieiilier party was in possession, there being evidence that the debts were 
unpaid, can be foreclosed after thirty years. Chouteau v. Burlando, 20 Mis. 482. Robin- 
sou V. Fife, 3 Ohio, (N. S.) 551. And in Meyer r. Campbell, 12 Miss. 603, it was held, that 
there is no presumption of redeiuptiou after a lapse of time. 
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is made the subject of a statute provision; but as the title un- 
der such a sale does not affect any mortgagee or judg- 
ment creditor whose lien accrued jmor to the*sale/\i ^191 
must be rather a hazardous and unsatisfactory title, and 
far inferior to one under a decree in chancery, founded on a view 
of the rights (and which bars the rights) of all incumbrancers 
who are brought before the court. The sale under a power, 
if regularly and fairly made, according to the direction of the 
statute, is a final and conclusive bar to the equity of redemp- 
tion.^ This has been the policy and language of the law of 
New York, from the time of the first introduction of the stat- 
ute regulations on the subject, in March, 1774. [a) As pro- 
ceedings under a power are in pais, and no day in court is 
given to the mortgagor to set up any equitable defence, a court 
of equity will interfere, where payments have been mad(3 and 
not credited, and stay tlie proceedings, and regulate the sale as 
to the extension of notice, or otherwise, as justice may require, 


and al public auction ; and distinct farms, tracts, or lots, are sold separately. The 
statute further provides, that the mortgagee, and his representatives, may ])ur(‘hase ; 
and every such sale is declared to be equivalent to a foreclosure and sale in equity, 
so far as to bar the equity of redemption of the mortgagor, and of all persons claiming 
under him by title 8ul)sequent to the mortgage ; but it is not to alTect a mortgagee, or 
judgment creditor, whose title or lien accrued prior to the sale. The affidavit of the 
publication and notice of sale, and circumstances of the sale, are evidence of the sale 
and foreclosure without any conveyance. The statute contains some further directions 
necessary to he attended to, concerning the contents and disposition of the affidavit of 
the sale. New York Kevisc<l i^tatuies, vol. ii. 545, tit. 15, and Acts of New York. 
April 18, and of May 7, 1844, ch. 346. 

(a) Doolittle v. Lewis, 7 Johns. Ch. Ucp. 50. It was formerly held, that though 
the mortgagee omitted to record the ]>owcr, yet that the sale would be binding upon 
the mortgagor, and bar his equity of redemption. Wilson v, Troup, 2 Cowen’s 
Rep. 229, 242. But the new revised statute would seem to be too precise in its in- 
junctions, to admit of such a latitudbiary construction. It declares, that to entitle the 
party to (jive notice, and to make the forerfos,ire, it shall he nquisite that power has 
Imn duly registered, and that every sale pursuant to a power as aforesaid, and conducted 
OS' therein prescribed, shall be a bar, &c. 


1 Where a statute, passed after the execution of the mortgage, reduced the time for ad- 
vertising the sale from twenty -four to twelve weeks, it was held, tlmt the statute was not 
unconstitutional, and that notice of the sale might be given, according t6 the statute. 
James v. Stull, 9 Barb. R. 482. This notice must be eighty-four days or twelve full weeks. 
Bunco V, Reed, Id. 847. 
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and particularly when the rights of the infant heirs of the mort- 
gagor are concerned, (a) A sale under a power, as well as 
under a decree, will bind the infant heirs ; for the infant has no 
day after he comes of age to show cause, as he has where there 
is the strict technical foreclosure, and as he generally has in the 
case of decrees. (I/) 

(5.) 0/ opening biddings. 

Upon a decree for a sale, it is usual to insert a direction that 
the mortgagor deliver up possession to the purchaser; but 
*192 whether it be or not part of the decree, a court of * equity 
has competent power to require, by injunction, and en- 
force by process of execution, delivery of possession ; and the 
power is founded upon the simple elementary principle, that the 
power of the court to apply the remedy is coextensive with its 
jurisdiction over the subject-matter, (c) The English practice 
of opening biddings on a sale of mortgaged premises, under a 
decree, docs not prevail to any great extent in this country, {d) 
The object is to aid creditors by an increase of the bid ; but 
Lord Eldon condemned the practice as injurious to the sale ; 
and he obseryied, that a great many estates were thrown away 
upon the s()eculation that there would be an opportunity of 
purchasing afterwards byj>pening biddings, [e) The English 
method of selling under a decree varies greatly from ours, and 
is favorable to openings of the sale ; whereas the sale at public 
auction, with us, is ordinarily a valid and binding contract, as 
soon as the hammer is down. The master sells at public auc- 


(tt) Van Bergen v. Demarest, 4 Johns. Ch. Rep. 37. Nichols v. Wilson, Ibid. 
115, 

(b) Booth V. Rich, 1 Vern. 295. Malhick v.. Gallon, 3 P. Wms. 352. Mills v. 
Dennis, 3 Johns. Ch. Rep, 307. 

(c) Dovov. Dove, Dickens, G17, 1 Bro. Ch. Cos. 375. 1 Cox's Cases, 101, S. C. 

Kershaw <>. Thompson, 4 Johns. Ch. Rep. 609. Ludlow vjjLiansing, 1 Hopkins, 231. 
Garretson v. Cole, 1 Harr. & Johns. 370. This poi|f^ is confirmed hy the New York 
Revised Statutes, vol. ii. 191, sec. 152. In Wood t7. Mann, 3 Sumner’s Rep. 318, it 
frivs lield that a court of equity may, by attachment, compel a purchaser at a sale by 
tlie master, and even his surety for the payment of the purchase-money, to complete 
the purchase by payihg in the purchase-money. 

WoodhuU V. Osboi;ne, 2 Edw. V. Ch. Rep. 614. 

(e) 2 Jacob. & Walk. 348. 
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tion on due notice, and the purchaser becomes entitled to a 
deed^ unless there be fraud, mistake, or some occurrence, or some 
special circumstances, affording, as in other cases, a proper 
ground for equitable relief, {a) In England, the sale has the 
attributes of a private sale. The master gives notice, and re- 
ceives bids, and reports the highest bidder; and if bis report be 
confirmed, the title is examined, and the conveyance prepared ; 
and the whole proceeding is in fiery until the final settlement 
of the title. (6) 

* (6.) Of the conveyance* * 193 

If a mortgage be satisfied without a sale, and the estate 
is to be restored to the mortgagor, it will depend upon circum- 
stances whether a reconveyance be necessary. When the mort- 


(rt) 'I'lie n)i)rt|iaj; 5 or htin no to redeem ({Per the im'imsea have been sold under a 
deeree, though tlio purcliase l)y the mortji^af^ee he iioi. consummated hy confirnmtion 
of the report and the deed delivered. Urowii v. Frost, 10 Faigc, 240, 1. And in the 
Bank of tlie U. S. v. Carroll, 4 B. Monroe, 49, the Court of A])peals in Kentucky 
were so struck with the poliey of affording the highest sanction to judicial kuIcs, as to 
que.siion whether the purchaser’s title, he being a purchaser without notice, ouglit not 
to prevail even against tlie right to redeem of a Junior mortgagee, who was tio party 
to the suit of foreclosure. On the other hand, in Michigan, under a mortgage sale, 
the mortgagor, or his assigns, may redeem within two years, on paying the purchase- 
money and 10 per cent, interest. So, a suljsequent mortgagee may redeem and 
succeed to the right of the prior mortgage. Johnson a. Joltnson, Walker’s Mich. Ch, 
Kep. ‘.m. 

{!)) White V. Wilson, 14 Vescy, 151. Cunningham v. Williams, 2 Anst. Bcp. 344. 
Williamson Dale, 3 Johns. Ch: Rep. 290. Lansing M’Pherson, I hid. 424. 
Bland, Chancellor, in Anderson v. Foulkc, 2 Harr. & Gill, 355, 356. In that case 
the chancellor observed, that biddings were never opened, in Maryland, or the sale 
suspended, uicrely to let in another and a higher hid. But if, either before or after 
ratification of tlie sale, there be any injurious mistake, misrepresentation, or fraud, the 
biddings will he opened, and the property again sent into the market. Gordon v. 
Sims, 2 M’Cord’s Ch. Kep. 158, 165 ; and see the note of the learned reporter in the 
latter case, page 159, in which the English and American practice on this point are 
clearly stated, and the inferences justly drawn. The practice in England is not to 
open biddings after the confirmation of the master’s report of a purchaser, except 
under special circumstances ; but it is almost a matter of course when the report has 
not been absolutely con firmed. The terms vary according to circumstances. The 
biddings mai/ be opened even in favor of a person present at the sale ; but the general 
rule is against it, and the fact furnishes a very strong objection to the interference of 
the court. 

In Tennessee, the courts of chancery do not open biddings in a sale, under a decree 
of foreclosure, after confirmation of the master’s report, except in cases which would 
justify setting the sale aside altogether. Henderson r. Lowry, 5 Yerger, 240. 
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gage is made with a condition that the conveyance shall be void 
on payment at a given day, and the condition be fulfilled, the 
land returns to the mortgagor, without any reconveyance, and 
by the 8inif)lc operation of the condition, (a) But if there had 
been a default, then, as the estate had become absolute at law, 
according 1o the old docirine, the language of the books has 
been, that a reconveyance was necessary on discharging the 
debt, (h) The general understanding, and the practice on this 
subject in this country have been different, though the cases are 
not uniform.. This contrariety of opinion, which shows itself 
here and in England, proceeds from the vibration between law 
and equity views of the subject. A judge at law, as was 
observiKl in Grar/ v. Jcfiks, (r) sometimes deals with the mort- 
gage in its most iMilarged and liberal character, stripped of its 
technical habiliments; and a judge in equity sometimes follows 
out th(; doctrine of law, and contemplates it with much of its 
original and ancient strictness. The debt, generally speaking, 
is considered to be the principal, *and the land only the incident; 
and discharging or forgiving the debt, with the delivery of the 
security, any time before foreclosure, extinguishes the mort- 
gage* ; ^ and no reconveyance is necessary to restore the 
*194 title to the mortgagor, (r/) * So, an assignment of the 

debt by deed, by writing simply, or by parol, is said to 
draw the land after it as a consequence, and as being appurte- 
nant to the debt.2 The one is regarded as the principal, and 


((f) rrfston on Convey, vol. ii. 200, 201. 

(/i) Lord Ilardwii’ki*, in Harrison Owen, 1 Atk. 520. 1 Seh. & Lef. 176, 177. 

Jud^e Trowl)ri<i;j:e's Essay on Mort^juges, 8 Mas.s. Kep. 557, .561, 563, appendix. 

(c) 3 Mason’s 11 ep. .521. 

(^/) In tlie easi' ol‘ i'lic Earincrs^ Eire Ins. and Loan Co. i\ Edwards, 20 Wendell, 
.541, it was decided, in tla; N. Y. Court of Errors, that a tender of a debt secured by 
inortjiage o/h?/- the day stipulat(*d for payment, removed the lien of the mortgage, as 
a lender a/ the day, j)roviiled it be made before foreclosure. The mortgagee, if in pos- 
session, may, after the tender, he ousted by the mortgagor. 


1 Not wljere tlie debt is merely barred by the statute of limitations, or by a certificate of 
baidvruptcy. Husli v. Cooper, 26 Miss. 599. Acceptance of a promissory note by the 
mortgagee, is not a waiver of tlie mortgage .security. Wescott i\ Gunn, 4 Duer, 107. Wil- 
liams V. Starr, 5 WIn. 534. 

2 YUe transler ol a note secured by a mortgage, transfers the mortgage. Dick v. Mawry, 
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the other the accessory, and omne principate trahit ad se acces- 
sorium. The assignment of the interelt of the mortgagee in the 
land, without an assignment of the debt, is considered to be 
without meaning or use. This is the general language of the 
courts of law, as well as of the courts of equity ; and the com- 
mon sense of parties, the spirit of the mortgage contract, and 
the reason and policy of the thing, would seem to be with doc- 
trine. (a) In Massachusetts and Maine, the technical rules of 
the common law are more strictly maintained. The doctrine 
of Lord Mansfield, in Martin v. Mowlin, is not regarded as cor- 
rect ; and, upon the construction of their statute l^w, the estate 
of the mortgagee cannot be assigned except by deed ; though a 
bond may be assigned, and pass without deed, and even by 
delivery. Upon the discharge of the mortgage debt, after a 
default, a reconveyance is deemed requisite to restore the fee to 
the mortgagor. Tliis is the doctrine also in Connecticut, Vir- 
ginia, and Kentucky, (b) 


(a) Lord Hardwickc, in Richards v. Syrns, 3 Kq. Cas. Abr. 617. Barnard’s Oh. 
Rep. 90, S. C. Lord Mansfield, in Mnriin v. Mowliii, 2 Burr. 978, 979. Johnson 
V. Hart, 3 Johns. Cas. 322. 1 Johns. Uep. .580, 8. C. Jackson v. Willard, 4 Id. 41. 

Renyanv. Mcrsercau, 11 Id. 534. Jackson v. Davis, 18 Id. 7. Jackson r. Bronson, 
19 Id. 325. Wilson V, Troup. 2 Cowen’s Rep. 195. Jackson r. Blod^ct, 5 l»l. 202. 
Wentz V. Dchaven, 1 Serg. & Hawle, 312. Kinsey, Ch. J., in Den v. Spinning, 1 
Ilalsted’s Rep. 471. Morgan v. Da^is, 2 Harr. & MTIenry’s Rep. 17 Taxon 
Paul, 3 Id. 399. Story, J., in Hatch v. White, 2 Gall. Rep. 155. Pattison v. Hull, 
9 Cowen’s Rep. 747. Paine v. French, 4 Ohio Hop. 320. Le.sscc of Perkins v. Dib- 
ble, 10 Ohio Rep. 433. FJIison v, Daniels, 11 N. U. Rep. 274. Entry of satisfaction 
on the hack of a mortgage discliarges it. Allard v. Lane, 18 Maine Rep. 9. In Penn- 
sylvania it is held, that the assignment of a debt secured by mortgage, is not an 
instrument within the Reeording Act of 1775, and will, without it, he good against a 
subsequent assignment; nor is the assignment of a mortgage within the Act, and it 
may be without writing. Craft v. Webster, 4 Ruwle, 242. 

(fi) Judge Trowbridge’s Reading on the Law of Mortgage, 8 Mass. Rep. 554, ap- 
pendix. Warden r. Adams, 15 Ibid. 233. Parsons v. Welles, 17 Ibid. 419. Prescott 
V. Ellingwood, 23 Maine Rep. 345. Phelps v. Sage, 2 Day’s Rep. 151. Faulkner t;. 
Brockenborough, 4 Randolph, 245. Breckenridge v. Brooks, 2 Marsh. Rep. 337. 

In Gray v. Jenks, 3 Mason’s Rop. 520, a satisfied mortgage ^ under the law of ^ 195 

9 Smedes & M. R. 448. Henderson v, Herrod, Id. 631. Burdett v. Clay, 8 B. Mon. R. 287. 
But see Smith v. Kelley, 27 Maine R. 237. See also Keys v. Wood, 21 Vt. R. 332. In this 
latter case it was held, that an assignment of a portion of tlie debt would carry with it a 
pro rata portion of the mortgage. Page v. Pierce, 6 Post. (N. 11.) 317. Downer v. Barton, 
6 Id. 338. Cuntroj Dwinel v. Perloy, 32 Me, 197. See also Webb v. Flanders, Id. 175. 
VOL. IV. 20 
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the Btato of Maine, was so far deemed an extinguished title^ as that no action 
would lie upon it by tlio mortgagee. The irresistible good sense and equity of such a 
conclusion were felt and lurcibly expressed by the learned judge who decided that 
case ; and an indinatibn to tlie same ctfect had been previously given by the chief 
justice of Maine, in tlie case of Vose v. Handy, 2 Grocnleaf’s Kep. 322, It may, 
therefore, be presumed, notwithstanding the language of other parts of that case, that 
the do(!trino stated in the text will yield to the more liberal views of the subject im- 
plied in the omphati<‘al suggestion of the chief justice. The opinions of Judge Trow- 
bridge arc cited with the greatest respect in Massachusetts : and he is considered, and 
I presume very justly, as the oracle of the old real property law. He criticizes, very 
ably, the opinion of Lord Mansfield ; and some of the observations attributed to )iis 
lordship, in Martin v, Mowlin, were no doubt very loosely made. Judge Trowbridge 
insists, that Lord Mansfield confounds the distinction between mortgages of land for a 
term only, and a mortgage in fee. The former, he says, is but a cliattel interest, and 
the latter an%statc of inheritance, descendible as such, and the money due thereon is 
equitable assets. The Supreme Court of Massachusetts, in Parsons v, Welles, adhered 
to these views of the subject. But I would observe, with great submission and 
respect, that the doctrines of Judge Trowbridge, on mortgages, are far in the rear of 
the improvements of the age, in this branch of the science ; and it will not do to take 
our doctrines of mortgages from Littleton and Coke. The language of the courts of 
law is now essentially the same as tliat in Cfjuity ; and it is said, again and again, to 
be an aflPront to common sense, to hold that the mortgagor, even of a freehold interest, 
is not the real owner. To show that many of the positions of Judge Trowbridge are 
not law at this day, it is sufficient to state, that he maintains that the equity of 
redemption is not liable to be taken in execution ; that the mortgage-money, on 
redemption, goes to the heir, and not to the executor of the mortgagee ; that a third 
mortgag(H?, without notice, may buy in the first mortgage, and secure himself against 
the second ; that'the mvrtgagcc in fee has an interest which the creditor may take on 
exetmtion. The eases of Morgan i». Davis, I*axon v. Paul, Jackson v. Davis, and 
Jackson v, Blodget, may he selected as cases in which it has been adjudged in the 
courts of law, that on discharge of the mortgage, after a default, the fee reverts to, 
and vests in the mortgagor, w'ithont any eonveyanee ; and T am persuaded that most 
of the courts of law in this country would not now tolerate a claim of title under a 
mortgage, admitted or shown to have been fully and fairly satisfied by payment of 
the debt. In New Hampshire, tliere is a statute provision which restores the 
♦ 196 *lan<l to the mortgagor, by simple payment, or lender after the coi\dition is 
broken. Sweet v, Horn, 1 Adams, 332. Though the cancelling of a deed 
docs not revest an estate, whicli lias once passed under it by a transmutation of pos- 
session, (Hudson's case, Pree. in Ch. 2.35,) yet, if the grantee has voluntarily, and 
without mistake, destroyed the deed, with a view to revest the title, he cannot be per- 
mitted to show its eoiifents by parol proof. In that way, by a species of estoppel, the 
destruction of a deed may have the effect of a reconveyance. Farrar v, Farrar, 4 
N. H. Rep. 191. 

In Cameron v. Irwin, 5 Hill’s N. Y. Rep. 272, it was adjudged that payment of a 
mortgage extinguishes the powxT of sale contained it it. So in the case of the pay- 
ment of a judgment. Payment extinguishes a mortgage as much as if it was released 
or cancelled, atid the whole title revests in the mortgagor. The assignee of a mort- 
gage holds by no title or riglit jiararnount to that of his assignor. But in Connec- 
ticut, in the case of Smith v. Vincent, 15 Coun. Rep. 1, it was adjudged, as late as 
1842, that the title of a mortgagee, under a satisiicd mortgage after foreclosure, might 



OF REAL PROPERTY. 


231 


LEC. LVIII.] 

be set up as a defence at law, by a person not a stranger, to an action of ejectment, 
as the title is to be governed by what appears upon tbe records.^ And in Uuynor v, 
Wilson, f) Hill’s N. Y. Rep. 469, it wVis adjudged that a destruction or surrender of a 
deed of lands would not operate to revest the grantor with the title. Duncan u. 
Wickliffe, 4 Scammon’s Rep. 452, S. P. But though where title has passed by trans- 
mutation of possession, it does not revest by the cancelling of the deed, yet the party 
who voluntarily cancels his deed, is precluded from taking it up. 


1 Doton V. Russell, 17 Conn. R. 146, is to a similar effect. 
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LECTURE LIX. 

OF ESTATES IN REMAINDER. 

Estates in expectancy are of two kinds : one created by the 
act of the parties, and called a remainder ; the other by the act 
of law, and called a reversion. I shall confine myself in this 
Lecture to estates in remainder. 

To give as much perspicuity as possible to the arrangement 
and discussion of so intricate a subject, I shall treat of remain- 
ders in the following order : 

1. Of the general nature of remainders. 

II. Of vested remainders. 

III. Of contingent remainders. 

IV. Of the rule in Shelley’s case. 

V. Of the particular estate. 

VI. Of reiliainders limited by way of use. 

VII. Of the time within which a contingent remainder must 

vest. 

VIII. Of the destruction of contingent remainders. 

IX. Of some remaining properties of contingent remainders. 

L Of the general nature of remainders. 

A remainder is a remnant of ap estate in land, depending 
upon a particular prior estate, created at the same time, and 
by the same instrument, and limited to arise immediately on 
the determination of that estate, and not an abridgment 

198 of it. (a) In the New York Revised Statutes, (ft) * it is 


(a) Co. Litt. 49 a, 143 a. 2 Blacks. Com. 163. Preston on Estates, Yol. i. 90, 
91.1 

(h) Vol. i. 723, secs. 10, 11. 


1 Booth V, Terrell, 16 Gep. 20. 
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defined to be an estate limited to commence in possession 
at a futum day^ on the determination^ by lapse of time^ or other- 
wise^ of a precedent estate^ created at the same time, (a) Mr. 
Cornish, after a careful analysis of Lord Coke’s definition, sub- 
stitutes his own. A remainder, he says, is “ an estate in lands, 
hereditaments, or chattels real, limited to one who may take a 
new estate therein,, on the natural determination of a particular 
estate in the same subject-matter, created either in fact or in 
contemplation of law, together with such particular estate, arid 
forming, to certain purposes, but one estate therewith.” (6) A 
remainder may consist of the whole remnant of the estate ; as 
in the case of a lease to A. for years, remainder to B. in fee ; or 
it may consist of a part only of the residuary estate, and there 
may be a reversion* beyond it left vested in the grantor, as in 
the case of a grant to A. for years, remainder to B. for life ; or 
there may be divers remainders over, exhausting the whole re- 
siduum of the estate, as in the case of a grant to A. for years, 
remainder to B. for life, remainder to C. in tail, remainder to D. 
in fee. The various interests into which an estate may be thus 
subdivided make, for many purposes, but one estate, being dif- 
ferent parts of portions of the same entire inheritance, (c) 
Though a remainder, in its original simplicity, would appear to 
be very easy, safe, and’ practical, yet the doctrine of remainders, 
when the collateral refinements and complex settlements 
which have, in the * course of time, grown out of it, are *199 
considered, will be found to surpass all the modifications 
of property in the difficulties which attend the study and the 
practice of it. The subdivision of the interest of an estate, to 

(a) The New York statutes give ti broad construction to the term remainder, for 
they declare, that where a future estate ts dependent on a precedeiif estate, it is a remain- 
der, and may be created and transferred as such. 1 New York Revised Statutes, 723, 
sec. 11. 

(b) Cornish’s Essay on the Doctrine of Remainders, 1827, p. 96. Mr. Cornish 
pronounces his own definition to be accurate ; but he is not remarkably happy, eitlicr 
in brevity, or neatness, or clearness of expression. He ought to be accurate ad 
unguem, for he has occupied upwards of seventy pages in a labored analysis to 
produce his definition ; and some parts of his inquiry involve critical discu-ssions 
upon the most abstruse, subtle, and artificai distinctions in the law. They could 
not be made intelligible without giving more space to them than these Lectures will 
allow. 

(c) 2 Blacks. Com. 1C4. 

20i* 
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be enjoyed pkrtitively, and in succession, is a very natural and 
obvious contrivance, and must have had a place in early civili- 
zation. (^) n 

If the whole fee be granted, there cannot, as a matter of course, 
be any remainder, (b) So, if an estate be granted to A. and his 
heirs, till C. returns from Rome, and then to the use of B. in 
fee, the limitation to B. cannot be good as a remainder, though 
it may enure as a shifting use or executory limitation ; for the 
entire fee passed to A. as a base or qualified fee, in which the 
grantor retained only a possibility of reverter, (c) ^ But if the 
estate had been granted to A. without words of inheritance, 
until C. returned from Rome, he would have taken only a free- 
hold estate, and the residue of the estate, upon the return of 
C., if limited to the use of B., would be a remainder. It 
would equally have been a remainder if the estate had 
*200 been limited to A. and the * heirs of his body, until 
the return of C. from Rome, and then to the use of B. 
in fee ; for an estate tail, not being the whole inheritance like 
a qualified fee, but only a portion of the entire estate, the 
remnant to B. would be a remainder. There can be no remain- 
der limited after an estate of inheritance, except it be after an 
estate tail, ^here may be a future use, or executory devise, 
but it will not be a remainder, (d) In a devise, a subsequent 
interest may frequently be supported as a remainder, notwith- 
standing a limitation to the heirs of the prior devisee, provided 


(«) Mr. Cornish has detected, in sonic ancient authorities, the evidence that partial 
interests, carved out of’ the inhcritaince, with a limitation of remainders over, existed 
amonj? the Anyjlo* Saxons. Essay on Kemaiuders, 3. 

(b) This is a clear prina^iplc of tlic common law ; but the New York Revised Stat- 
utes, vol. i. 723, see. 16, have changed the whole doctrine on this point, and allowed 
a contingent remainder in fee to be created on a prior remainder in fee, and to ttike 
eflcct in the event that the persons to whom the first remainder is limited shall die 
under the age of twenty-one years, or upon any other contingehey, by which the estate 
of such persons may be determined before they attain their full age. So, a fee may 
be limited upon a fee, upon a contingency which, if it should occur, must happen 
within the period prescribed by the article, that is, two lives in being at the creation 
of the estate. Ibid. sec. 24- 

(c) 10 Co. 97. 1 Eq. Cas. Abr. 186, E. 1. Vide supra^ p, 10, note b. 

(flf) 2 Inst, 336. Fcarne on Remainders, 7, 8. 


1 Brattle Square Church v. Grant, 3 Gray, (Mass.) 142. 
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the generality qf the \^Ord heirs be restrained to issue, as a de- 
\dse to A. and his heirs, and if he dies without issue, remainder 
over* (a) If the prior fee be cog^tingent, a remainder may be 
created, to vest in the event of the first estate never taking 
Offect, though it would not be good as a remainder, if it was to 
succeed^ instead of being collateral to the contingent fee. Thus, 
a limitation to A. for life, remainder to his issue in fee, and in 
default of such issue remainder to B., the remainder to B. is 
good as being collateral to the contingent fee in the issue. It 
is not a fee mounted upon a fee, but it is a contingent remain- 
der with a double aspect, or, as Mr. Douglas says, with less 
quaintness, on. a double contingency, (b) But if the re- 
mainder over to B. * had been merely in the event of * 201 
such dying before twenty-one, it would have been good 
only as a shifting use or executory devise, for it would have 
rested on an event which rescinds a prior vested fee. {c) There 
is likewise a double contingency when estates are limited over 
in the alternative, or in succession. If the previous estate takes 
effect, the subsequent limitation awaits its determination, and 
then vests. But if the first estate never vests by the happening 
of the contingency, then the subsequent limitation vests at the 
time when the first ought to have vested, [d) The New York 
Revised Statutes [e) have provided for this case of limitations 
in the alternative, by declaring, that two or more future estates 
may be created to take efi’ect in the alternative, so that if the 
first in order shall fail to vest, the next in succession shall be 
substituted for it, and take effect accordingly. 

Cross-remainders are another qualification of these expectant 


(а) Doe V. Ellis, 9 East's llep. 382. . Tenny v. Alger, 12 Ibid. 263. Dansey v. 
Griffiths, 4 Maule & Sclw. 61. The scries of cases on this subject, as Mr. Humplircy 
expresses it, in his Observations on Real Property, has been “obscurely sliading 
down from a fee-simple to a foe tail.” The New York Revised Statutes, (vol. i. 722, 
sees. 3, 4,) have provided for the preservation of valid remainders, limited upon every 
estate, which, under the English law, would be adjudged an estate tail. They are 
declared valid as conditional limitations upon a fee, and vest in possession on the 
death of the first taker, without issue living at the time of his death. 

(б) Luddington v. Kino, 1 Lord Raym. 203. Doug. Rep. 505, note. 

(c) Cornish on Remainders, 27-29. 

(</) Doug, supra. 

(e) Vol. i. 274, sec. 25. 
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estates, and they may be raised expressly by deed, and by im- 
plication in a devise. If a devise be of one lot of land to A., 
and of another lotto B., in fe^ and if either dies without issue, 
the survivor to take, and if both die without issue, then 
to C. in fee, A. and B. have cross-remainderB over by express 
terms; and on the failure of either, the other or his issue, 
takes, and the remainder to C. is postponed ; but if the devise 
had been to A. and B. of lots to each, and remainder over on the 
death of both of them, the cross-remainders to them would be 
implied, (a) ^ So, if different parcels of land are conveyed to 
different persons by deed, and by the limitation they are to 
have the parcel of each other when their respective interests 
shall determine, they take by cross-remainders ; and this com- 
plex doctrine of cross-remainders, in the mode in which the par- 
ties become entitled, and in their proportions, though not 
* 202 in their interests, has a great analogy, as Mr. * Preston 
observes, to the order of succession between coparce- 
ners. (b) The courts lean in favor of cross-remainders, in order 
to effectuate the intention. It is a method to bring the estate 
together. 

II. 0/ vested remainders. 

Remainders are of two sorts, vested and contingent. An 
estate is vested when there is an immediate right of present en- 
joyment, or a present fixed right of future enjoyment. It gives 
a legal or equitable seisin, (c) The definition of a vested re- 
mainder in the New York Revised Statutes, {d) appears to be 

(a) Chadock v. Cowley, Cro. Jac. 695. 2 Blacks. Com. 381. Baldrick v. White, 
2 Bailey’s S. C. R. 442. 

(h) Preston on Estates, vol. i. 94, 98. 

(c) Ibid. vol. i. 64. Mr. Preston says, there may be an executory interest, which 
is neither vested nor contingent, and yet carries with it a certain and fixed right of 
future enjoyment ; and he instances the case of a devise of a freehold, to commence 
on the death of B. 'jftiis, he says, is a certain interest, which is not executed imme- 
diately, SO as to be vested ; but this is excessive refinement. Is it not a vested right 
of future enjoyment ? 

(d) Vol. i. 723, sec. 13. 

1 As to vested remainders in tail with cross-remainders, see Pierce v. Hakes, 28 Penn. 
:St. 281; Wall v. Maguire, 24 Id. 248. As to cross-remainders in tail, see Bamford i^. Chad- 
vwick, 26 Eng. L. & Eq. 802. 
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accurately and fully expressed. It is when there is a person 
in being who would have an immediate right to the possession 
of the lands, upon the ceasing of4he intermediate or precedent 
estate ” A grant of an estate to A. for life, with the remainder 
in fee to B., or to A. for life, and after his death to B. in fee, is 
a grant of a fixed right of immediate enjoyment in A., and a 
fixed right of future enjoyment in B. So, if the grant was only 
to A. for life, or years, the right under it would be vested in A. 
for the term, with the vested reversion in the grantor.^ Rever- 
sions, and all such future uses and executory devises as do not 
depend upon any uncertain event or period, are vested inter- 
ests. (a) A vested remainder is a fixed interest, to take effect 
in possession after a particular estate is spent.^ If it be uncer- 
tain whether a use or estate limited in fuimro shall ever vest, 
that use or estate.is said to be in contingency, (ft) But though 
it may be uncertain whether a remainder will ever take 
effect in possession^ it will nevertheless * be a vested re- * 203 
mainder if the interest be fixed. The law favors vested 
estates, and no remainder will be construed to be contingent, 
which may, consistently with the intention, be deemed vested, (c) 

(a) Fcarne^s Int. to his Treatise on Bemainders. 

(h) 10 Co. 85, a. 

(c) In Moore v. Lyons, 25 Wendell, 119, it was hehl, in the Court of Errors of New 
York, after a very able and learned discussion, that in a devise of real estate to A. 
for lifcy and a fter his death to three others^ or to the survivors or survivor of them^ their heirs 
and assitins forever^ the remainder-men took a vested interest at ^he death of the testator. 
Survivorship is referred to the period of the death of the testator, if there be no 
special intent manifest to the contrary, so as not to cut off the heirs, of the remainder- 
man who should happen to die before the tenant for life. They are vested, and not 
contingent, remainders. This is now become the settled technical construction of tjie 
language and the established English rule of construction. Doe ex dem. Waring v, 
Prigg, 8 Barn. & Cress, 231, and the decision of Sir John Leach, in (h ipps v. Wol- 
cott, 4Madd. Rep. 11, is overruled. King v. King, 1 Watts & Serg. Kcp. 205, S. 

It is the uncertainty of the riphl of enjoyment, and not the uncertainty of its actual 
enjoyment, which renders a remainder contingent. The present capacity of taking 
effect in possession, if tlic possession were to become vacant, distinguishes a vested 
from a contingent remainder, and not the certainty tlmt the possession will ever be- 
come vacant while the remainder continues. Vico-chanccllor, 2 Sandford^s Ch. Rep- 
533, Williamson v. Field. 

1 See Kershaw v. Kershaw, 26 Eng. L. & Eq. 127. 

2 An unpossessed estate in remainder is vested if it is certain to take effect in posses- 
sion by enduring longer than the precedent estate, but any additional contingency destroys 
its vested character. Maunderson o. Lukens, 23 Penn. St. 31. 
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A grant to A. for life, remainder to B., and the heirs of his 
body, is a vested remainder ; and yet it is uncertaih whether B. 
may not die "without heirs of bis body, before the death of A., 
and so the remainder never take effect in possession. Every 
remainder-man may die, and without issue, before the death of 
the tenant for life. It is the present capacity of taking effect in 
possession, if the possession were to become vacant, and not 
the certainty that the possession will become vacant before the 
estate limited in remainder determines, that distinguishes a 
vested from a contingent remainder, (a) When the event on 
which the preceding estate is limited must happen, and when 
it also may happen before the expiration of the estate limited 
in remainder, that remainder is vested ; as in the case of a lease 
to A. for life, remainder to B. during the life of A., the preced- 
ing estate determines on an event which must happen ; and it 
may determine by forfeiture or surrender before the expiration 
of A.’s life, and the remainder is, therefore, vested, (b) A re- 
mainder, limited upon an estate tail, is held to be vested ; 

though it must be uncertain whether it will ever take 
*204 place, (c) The lines of •distinction between vested and 
contingent remainders are so nicely drawn, that they are 


{a) Parkhurst v. Smith, Willes’s Kcp. 337. Fenrne on Rem. 277, 278. Vnnder- 
heydcti v. Crandall, 2 Donio’s Rep. 18. Mr. Cornish, however, observes very justly, 
that there arc ciisc.s in which a remainder is veste<l, witliout a prc.scnt capacity for 
taking elfect in possession, if the particular estate were to determine immediately. 
Essay on Rem. *102. 

(6) Fcarno, 279-286. 

(c) Badger v. Lloyd, 1 Salk. 232. 1 Lord Raym. 523, S. C. Ives v. Leggo, 3 

Term Rep. 488, note. Thus, in a case of a devi.se to A. and the heirs of his body, 
and in default thereof to B. : or in the case of a devise to B., and after his death, 
without male issue, to C. ; and after his death, without male issue, to D. ; and if D. 
die without male issue, none of these prior devisees being living, to E. in fee; here 
the remainder to B., in the one case, and to E. in the other, is vested. There was a 
like decision in Luddington v. Kime, 1 Lord Raym. 203, though the judges were not 
unanimous on the question, whether the remainder was vested or contingent. A 
Tested remainder is an interest, said Chancellor Walworth, in Hawley & King v. 
James, (iw/m, p. 230,) which cannot be defeated by third persons, or contingent 
events, or by failure of a condition precedent, if the remainder-man lives, and the estate 
limited to him bt/ way of remainder continues until all the precedent estates are determined^ 


4 Devise to A. and her heirs, remainder to B., was held to give B. a contingent remain- 
der, which he could not give to a stranger during the life of A. Smith e. Pcndell, 19 
Conn. R. 107. 
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sometimes diificult to be traced ; and, in some instances, a 
vested remainder would se^m to possess the essential qualities 
of a contingent estate. The struggle with the courts has been 
for that construction which tends to support the remainder by 
giving it a vested character;^ for if the remainder be contin- 
gent, it is in the power of the particular tenant to defeat it by 
a fine or feoffment, (a) ^ The courts have been subtle and scru- 
tinizing in their discriminations between vested and contingent 
remainders. The stability of title has depended vei^ much on 
the distinction ; and the judges observed, in the case of ParA- 
hurst V. Smith, (b) that if they were to adopt the definition of a 
contingent remainder contended for upon the argument, they 
would overturn all the settlements that ever were made. 

A limitation, after a power of appointment, as to the use of 
A. for life, remainder to such use as A. shall appoint, and in 
default of appointment, remainder to B., is a vested remainder, 
though liable to be divested by the execution of the power, (c) 
The better opinion also, is, that if there be a devise to trustees 
and their heirs, during the minority of a beneficial devisee, and 
then to him, or upon trust to convey to him, it conveys a 
vested remainder in fee, and takes effect in possession when the 
devisee attains twenty-one. . The general rule is, that a trust 
estate is not to continue beyond the period required by the pur- 
poses of the trust ; and notwithstanding the devise is to trustees 
and their heirs, they take only a chattel interest, for the trust, 
in such a case, does not require an estate of a higher quality. 


(a) Dampier, J., 3 Maulc & Sclw. 32. 

(b) Willcs’s Rep. 337. 

(c) Cunningham v. Moody, 1 Ves. 174. Doe v. Martin, 4 Term Rep. 39. If a 
fAere power be given to appoint a remainder among a number of ascertained persons,, 
with a limitation over to the whole number of persons in default of appointment, the 
remainder is vested, subject to be divested by the execution of the power. Sugden 
oa Powers, 151, 5th London edit. 


1 The words “.after” and “ upon ” the death of the wife, or the like expressions, do not 
make a contingency, but merely denote the commencement of the remainder. Rives v. 
Frizzle, 8 Tred. Eq. 287. Johnson r. Valentine, 4 Sandf. Sup. Ct. 86. Smith’s. Appeal, 28 
Penn. St. 9. # 

a Eldridge u. Eldridge, 9 Cush. (Mass.) 616. Bridgewater e. Gordon, 2 Sneed, (Tenn.) 6. 
Manderson v. Lukens, 28 Penn. St. 81. 
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If the devisee dies before the age of twenty-one, the estate de- 
scends to his heirs as a vested inheritance. The Master of the 
Rolls said, that the trustees in such a case had an 
*206 * estate for so many years as the minority of the devisee 
might last, (a) 

Vested remainders are actual estates, and may be conveyed 
by any of the conveyances operating by force of the statute of 
uses. Where estates tail exist, they may be destroyed by a 
common recovery suffered by the tenant in tail; for that de- 
stroys everything, as well remainders and reversions, and all 
ulterior limitations, whether by shifting use or executory devise. 
But if a particular tenant for life or years, on whose estate a 
vested remainder depends, makes a tortious conveyance, which 
merely works a forfeiture of his particular estate, and does not 
ransack the whole estate, the next remainder-man, whose estate 
was disturbed and displaced, may take advantage of the for- 
feiture, and enter, (b) 

Where a remainder is limited to the use of several persons, 
who do not all become capable at the same time, as a devise to 
A. for life, remainder to his children ; the children living at the 
death of the testator take vested remainders, subject to be dis- 
turbed by a^er-born children. The remainder vests in the per- 
sons first becoming capable ; and the estate opens and becomes 
divested in quantity by the birth of subsequent children, who 
are let in to take vested proportions of the estate, (c) So, a 


(a) Doo V. Lea, 3 Term Kep. 41. Stanley v. Stanley, 16 Vcs. 491. Doe v. Nich- 
oUs, 1 Bani. & Cross. 336. Mr. Cornish, in his Essay on Remainders, 105, 107, 
considers this principle as a glarinjjj anomaly in the law, holding an estate with words 
of inheritance a mere chattel devolvahle upon executors ; and that if it was to be 
applied to conveyances instead of wills, it would extirpate the most rooted principles 
of the system of property. 

(fe) Litt. sec. 416. Co. Litt. 252, a. 

‘ (c) Fearne, 349-396. Doe v. Ferryn, 3 Term Rep. 484. Lawrence v, Maggs, I 
Eden's Rep. 453. Doe v. Provoost, 4 Johns. Rep. 61. Right v. Creber, 5 Barn. & 
Cress. 866. Annablo v. Patch, 3 Pick. Rep. 360. A devise to B. for life, remainder 
to his children ; but if ho dies without leaving children, remainder over. Both the 
remainders are conUwjent ; but if B. afterwards muiTics, and has a child, the remain- 
der becomes vested in that child, subject to open and let in after-born children, and the 
re||ainder8 over are gone forever. The remainder becomes a vested remainder in 
fee in the child as soon ns it is born, and it does not wait for the parent’s death ; and 
if the child dies in the lifetime of the parent, the vested estate in remainder descends 
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devise to A. in fee, if^ or when he attains the age of 
twenty-one , years, become^ a * vested remainder, pro- * 206 
vided the will contained an intermediate disposition of 
the estate, or of the rents and profits, during the minority of A., 
Or if it directed the estate, to go over in the event of A. dying 
under .age. {a) But if there be no intermediate disposition of 
the estate, the estate so devised is not vested, but becomes a 
contingent or executory devise. (6) 

III. Of contingent remainders, 

A contingent remainder is limited so as to depend on an 
event or condition which is dubious and uncertain, and may 
never happen or be performixl, or not until after the determina- 
tion of the particular estate.^ It is not the uncertainty of en- 
joyment in future, but the uncertainty of the right to that en- 
joyment, which marks the difference between a vested and con- 
tingent interest, (c) ^ The contingency on which the remainder 


to its heirs. Doc ?;. Pirryn, 3 Term Rep. 484, and see particularly the opinion of 
Mr. Jufitu!C Buller in that case, llij^ht v. Orehcr, 5 Barn.% Cress 866. Story, J., 
in Sisson c. Soubury, 1 Sumner,. 243. Hannan ??. Osborn, 4 Paij^c, 3.36. Marsellis v. 
Thalhiinor, 2 Ibid. 3.5. See also mfra, p. 221 note, 2.51 note, 283 note.^ 

(a) Boraston’s case, 3 Co. 19. Doc r. Underdown, Willes s Hep. 293. Goodtitle 
u. Whitby, 1 Burr. 228. Doe «. Lea, 3 Terra Rep. 41. Bromfiold v. Crowder, 4 Bos. 
& Pull. 313. Doe i’. Moore, 14 East^s Rep. 601. 

(d) Bullock V. Storie.s, 2 Ves. 521. Sir William Grant, in Hanson c. Graham, 6 
Ibid. 243. 

(c) Fcarnc on Rcra. 3. Preston on Estates, vol. i. 71, 74. By the statute in 1844, 
of 7 and 8 Viet. eh. 76, for ‘Lsiinplifyinj? the assurance of property by deed,’^ contiii- 
gent remainders are abolished, and every estate which would have taken effect as such, 
shall take effi'ct, if in a will, as an executory devise ; and if in a deed, as an executory 
limitation or estate of the same nature as an executory devise. Contingent remain- 
ders are by this statute aboHshed thereafter. Judge Williams, in his plain and famil- 
iar, but quite learned “ Principles of ihe Law of Real Property,” says that there is not 
ail instance to be found of a valid contingenc remainder, prior to the reign of Henry 

4 See Hilliard v. Kearney, 1 Bu.sbce’.s Eq, (N. C.) 221, where the subject of the vesting 
of contingent interests is fully discussed. Alexander v. ^Mexander, 30 Eng. L. & Eq. 
436. Crofts V. Middleton, 35 Id. 466. Chamberluyne v. Chamberlayiie, 84 Id. 207. 

3 A bequest of a coutingeht interest without reference to the death of the legatees dur- 
ing the peudODcy of the contingency, vests such an interest as survives them on their 
dying before the determination of the contingent event. Sanderlin v. Deford, 2 Jpues, 
Law, (K. C.) 74. 

9 Wendell v, Crandall, 1 Oomst. R. 491.’ 

VOL. IV. 21 
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is made to depend, must be a common, or near possibility, as 
death, or death without issue, or coverture. If it be founded 
on a remote possibility, as a remainder to a corporation not 
tben* in being, or to the heirs of B., who is not then in being, 
(and which the law terms a possibility upon a possibility,) the 
remainder is void, (a) The definition of a contingent remain- 
der embraces four species of them ; and Mr. Fearne is of 
*207 opinion * that every knowm instance of a contingent re- 
mainder may be reduced to one or the other of the fol- 
lowing classes : — 

(1.) The first sort is where the remainder depends on a con- 
tingent determination of the preceding estate, and it remains 
uncertain whether the use or estate limited in fniuro will ever 
vest. Thus, if A. makes a feoffment to the Uvse of B., till C. 
returns from Rome, and after such return, remainder over in 
fee, the remainder depends entirely on the uncertain or con- 
tingent determination of {he estate in B., by the return of C. 
froth Rome, {b) 

(2.) The second sort is where the contingency, on which the 
remainder is to take eifect, is independent of *the determination 
of the preceding estate, and must precede the remainder. As 
if a lease be to A. for life, remainder to B. for life, and if B. 
die before A., remainder to C. for life; the event of B. dying 
before A. does not affect the determination of the preceding 
estate, but is a dubious event which must precede, in order to 
give effect to the remainder in C. (c) 

(3.) A third kind is where the condition upon which the 


VI. The masterly treatise of Mr. Fearne, and which is now in a threat degree rendered 
useless by the late statutes, presented, us he observes, a beautiful specimen of au end- 
less variety of coTnj)lex eases, all reducible to a few plain and simple principles. But 
the Act of 1845, ell. 106, rejiculed the Act of 7 and 8 Viet. c. 76, which abolished con- 
tingent remainders retrospectively, and allowed contingent interests to be disposed by 
deed, but not to defeat or enlarge au estate tail. , ‘ ^ , 

(a) The ^ayor of London v. Alford, Cro. C. 576. 2 Co. 51. Cholmley's case. 
This difficulty is provided for by the New York Revised Statutes, vol. i. 724, sec. 26/ 
which declare, that no future estate, otherwise valid, should bo void, on tlie ground 
of the probability or improbability of the contingency on which it is limited to take 
effect.. 

(5) 3 Co. 20, a, b, Lovies’s case, 10 Co. 85, a. 

(c) 3 Co. 20, a. Co. Litt. 378, a. 
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remainder is limited is certain in event, but the determination 
of the particular estate may happen before it. Thus, if a grant 
be made to A. for life, and after the death of B., t<5 C. in fee; 
here, if the death of B. does not happen until after the death 
of A., the particular estate is determined before the remainder 
is vested, and it fails from the want of a particular estate to 
support it. (a) 

(4.) The fourth class of contingent r6mainders is where the 
person to whom the remainder is limited is not ascertained, or 
not in being. As in the case of a limitation to two persons for 
life, remainder to* the survivor of them ; or in tlie case of 
a lease to A. for life, remainder to the right heirs * of B. * 208 
then living. B. cannot have heirs while living, and if 
he should not die until after A., the remainder is gone, because 
the particular estate failed before the remainder could vest, (ft) 

(a) 3 Co. 20, a. 

(i) Oro. C. 102. 3 Co. 20, a. Fcarnc, 3-6. The cxain])le8 which are here cited 
by Mr, Fearne to support and illustrate this dassilicatiou of contingent remainders, 
are mostly taken from Boraston’s case, 3 Co. 19. As Mr. Fearne^s treatise has 
attained the authority of a text-book on this abstruse branch qf the law, t have fol- 
lowed, though without entirely approving of his arrangement. The more compre- 
hensive division by Sir William Blackstonc, has the advantage of being less complex 
and more simple. The definition in the New York Kevised Statutes, vol. i. 723, sec. 
13, is brief and precise. A remainder, says the statute, is contingent^ whilst the person 
to whom, or the event upon which it is limited to take effect, remains uncertain. Con- 
tingent remainders are divided by Sir William Blackstonc into two kinds, viz: re- 
mainders limited to take effect either to a dubious and uncertain person, or upon a 
dubious and uncertain event. The three first of Mr. Fearnc's remainder.s are all 
resolvable into the contingency of a dubious and uncertain event, and it i$ only 
the last that is limited to a dubious and uncertain j)crson. Lord Ch. J. Willes, in 
the opinion which he gave before the House of Lords, on behalf of all the judges, 
iu the case of Parkhurst v. Smith, (Willcs’s Rep. 3»7,) declared, that there were but 
two sorts of contingent remainders :.(l.) Where the person to whom the remainder 
was limited was not in esse. (2.) Where the commencement, of the remainder de- 
pended on some matter collateral to the determination of the particular estate. He 
put,^,as an instance of the second kind, the case of a limitation to A. for life, remainder 
to B. after the death of C., or ♦when D. returns from Rome j and Mr. Fearne's 
three first species of contingent remainders are included under the second class here 
stated. It must be admitted, in the words of Ch. J. Willes, that the notion of a 
contingent remainder is a matter of a good deal of nicety.” Professor Woddeson, 
in his Vinerian Lectures, (vol. i. 191,) though he had the classification of Mr. 
Fearne before him, followed that of his illustrious predecessor. Mr. Cornish, in his 
recent work, severely criticizes Feame's classification of contingent remainders, as 
not being tenable*, though he admits that it imparted a beautiful and scientific ar- 
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* 209 * There is a distinction which operates by way of ex- 

ception to the third class of contingent remainders. Thus, 
a limitation* for a long term of years, as, for instance, to A. for 
eighty years, if B. should live so long, with the remainder over, 
after the death of B., to C. in fee, gives a vested remainder to 
C., notwithstanding it is limited to take effect on the death of 
A., which possibly may not happen until after the expiration of 
the preceding estate for eighty years. The possibility that a 
life in being will endure thereafter for that period, is so exceed- 
ingly small, that it does not amount to a degree of uncertainty 
sufficient to constitute a contingent remainder. If, however,' 
the limitation had been for a term of years so ghort, say twenty- 
one years, as to leave a common possibility that the life on 
which it is determinable may exceed it, then the remainder 
would be contingent, and there must be a present vested free- 
hold estate to support it, aiid prevent the limitation over from 
being void as a freehold to ‘commence in futuro.(a) 

Exceptions exist also to the generality of the rule which 
governs the foxirth class of contingent remainders. Thus, if 
the ancestor takes an estate of freeliold, and an immediate * 
remainder is limited thereon, in the same instrument, to his 
heirs in fee, or in tail, the remainder is not contingent, or in 
abeyance, but is immediately executed in possession in 
*210 the ancestor, and he becomes seised in fee or in *tail. 

So, if some intermediate estate for life, or in tail, be 
interposed between the estate of freehold in A. and the limita- 
tion to his heirs, still the remainder to his heirs vests in the 


wingement to his essay. Three of Mr. -Fcarnc’s sorts of remainders are avowedly 
iden,tical. Cruise, on the other hand, in his Dij^est, has closely copied the arrange- 
ment of Fearne. On this vexatious subject of classifications, lam disposed to concur 
in the criticisms of Mr. Cornish ; but in ivtrurring to the chapter on expectant estates, 
in the commentnries of Sir William Blaekstonc, what A relief to the patience||md 
taste of the reader! The doctrine of remainders, .whether vested or contingent, is 
there most ably digested, and reduced to a few simple elementary principles. Its 
merits have never l)een duly acknowledged by subsequent writers on the subject. It 
far surpasses them all, if we take into one combined view its perspicuity, siropliei^, 
comprehension, compactness, neatness, accuracy, and admiraUe precision. I have 
read the chapter frequently, but never without a mixture of delight and despair. 

(a) Napper v. Sanders, Hutton, 118 Opinion of Lord Ch. J. Hale, in Weale v. 
Lower, Pollcxfen, 67. Fearne on Hemainders, 17-23. 
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ancestor^ and does not remain in contingency or abeyance. If 
there be created an estate for life to A., remainder to the heirs 
of his body, this is not a contingent remainder to the heirs of 
the body of A., but an immediate estate tail in A.; or if there 
be an estate for life to A., remainder to B., for life, remainder 
to the right heirs of A., the remainder in fee is here vested in 
A., and after the death of A., and the termination of the life- 
estate in B., the heirs of A. take by descent as heirs, and* not 
by purchase, (a) The possibility that the freehold in A. may 
determine in his lifetime, does not keep the subsequent limita- 
tion to his heirs from attaching in him ; and it is a general rule, 
that when the apeestor takes an estate of freehold, and there 
is in the same conveyance an unconditional limitation to his 
heirs in fee, or in tail, either immediately, without the interven- 
tion of an^ estate of freehold between his freehold and the' 
subsequent limitation to his heirs, or mediately with the inter- 
position of some such intervening dstate, the subsequent limi- 
tation vests immediately in the ancestor, and becomes, as. the 
case may be, either an estate ^of inheritance in possession, or a 
vested remainder, (b) The rule does not operate so as abso- 
lutely to merge the particular estate of freehold, where the 
limitations intervening between the preceding freehold and the 
subsequent limitation to the heirs, are contingent, because that 
wpuld destroy such intervening limitations. The two lirriita- 
tions are united, and executed in the ancestor, only until such 
time as the intervening limitations become vested, and then 
they open and become separate, in order to admit such limita- 
tions as they arise, (c) But if the estate limited to the an- 
cestor be merely an equitable or trust estate, and the 
subsequent * limitation to his heirs carries the legal es- * 211 
tate, the two estates will not incorporate into an estate 
of inheritance in the ancestor, as would have been the case 
uqjjer the rule in Shelley’s case, if they had been of one quality, 
that is, both legal and both equitable estates ; and the limitation 
to the heirs will operate as a contingent remainder, (d) 

(а) Shdley’s case, 1 Co. 104. 2 Rol. Abr, 417. 

(б) Fearne ou Remainders, 32. 

(e) Fearne on Remainders, 36. • . 

(d) Tippin v, Cosin, Garth. 272. 4 Mod. Rep. 380, S. C. Jones v. Lord Say and 
21 ♦ 
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The freehold in the ancestor, and the limitation to his heirs, 
must be by the same deed q[ instrument, or they will not eon- 
solidate in the ancestor. If he acquires the fteehold by one 
deed, and the limitation to his Wits be by anoth^, the limita- 
tion will continue, as it originally was, a contingent remain- 
der. (tt) But if the estate be limited to A. for life by one deed, 
and afterwards in his lifetime, to the heirs of his body, under 
the execution of a power of appointment contained in the same 
deed, the limitations unite according to the general rule ; and 
on this principle, that a limitation under a power contained in 
a conveyance to uses, operates as a use created by and arising 
under the conveyance itself. It is a branch of one ♦and the 
same settlement, (b) This arises from the retrospective relation 


Seal,. 8 Vincr, 262, pi. 19. Slutplaiul ?;. Smith, 1 Bro. 75. Silvester r. Wilson, 2 
Term Kep. 444. Mr. Foarne on Remainders, 67, supposes the rule to he the same if 
Tthe case was reversed, and the ancestor had the estate, and the limitation over 
(,tio his heirs was an equitable estate, as in a devise to A. for life, and after his death 
to the use of trustees, in trust for the lieirs of liis body. If such a devise in trust 
•would not be a trust or use executed l)y tbe'statute of uses, or entitled to the same 
construction as a Icjyfjil esf^atc, as I should think that it ought, under the doctrine in 
Wright V. Pearson, 1 Eden, 119, yet the New York Revised Statutes would operate 
to destroy such a trust ; for it is declared, (vol. i. 727, 728, secs. 47, 49,) that every 
disposition of lands by deed or devise, shall be directly to the person in whom the 
right to the possession and profits shall he ii»tendcd to be vested, and not to any other 
to the use of, or in trust for, such person ; and if made to one or more persons, to the 
use of, or in trust for another, no estate or interest, legal or equitable, shall vesHn 
the trustee. The legal estate is attached to the beneficial interest. There would be no 
difficulty, therefore, under that statute, of the union of the two estates in the case 
stated by Mr. Fcarne, for they would both be legal estates ; and upon the doctrine 
of the English law, the devisee for life would take an estate tail. But another in- 
superable obstacle to that conclusion occurs under the New York Revised Statutes, 
which have destroyed the rule in Shelley’s ease, root and branch. It is declared, 
(New York Revised Statutes, vol. i. 725, sec. 28,) that where a remainder shall be 
limited to the heirs, or heirs of the body of a person to whom a life-estate in the same 
premises shall be given, the persons who, on the termination of the life-estate, shall be 
the heirs, or heirs of the body, of such tenant for life, shall be entitled to take as pur- 
chasers^ by virtue of the remainder so limited to them. The limitation, then, in ^he 
case stated by Mr, Foarne, instead of being an estate in tail, settles down into a con- 
tingent remainder. This is arriving, diverse intuitu^ to the same result with the English 
^theory. The extent and consequences of this alteration in the doctrine of real estates, 
shall have occasion to consider hereafter. 

(a) Moore v. Parker, I Lord Kaym. 37-, where LoVd Ch. J. Holt traces^ back the 
< distinction to 29 Edw. 111. Doe u. Fonnereau, Doug. Rep. 487. 

{b) Butler’s note, 261 , to Co. Litt. 299 , b. The observations of Mr. Fearne on 
■ this |>oint a|^ with his usual acuteness. Fcarne on Remainders, 85 . 
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which appointments bear to the instrument containing the, 
power.(o) ^ 

■ Another exception to the fourth class of contingent remain- 
ders, is where there is a limitation by a special designation by 
will to the heirs of a person in esse, as to the heirs of the body 
of A. now living. The limitation is deemed to be vested in 
the heirs so designated by purchase, and, consequently, there is 
no contingent remainder in the case. Heirs are construed here 
to* be •words of purchase, and not of limitation, in order to 
carry into effect the manifest intention of the testator, which, 
in this instance, controls the common-law maxim, that 
nemo esP hctres yiventis. {h) * There is also a class of *213 

cases under this branch of tfie law of remainder, which 
relate to the condition annexed to a preceding estate, and which 
give rise to the question whether it be not a condition precedent 
tending to give effect to the ulterior limitations. Mr. Fearne (c) 


{a) Mr. Preston on Abstracts of Title, vol. i. 115, speaks too generally when he 
says, that all estates, arising from thc5 execution of j)Owers, operate by way of exec- 
utory devise or shifting use. There is no doubt that a remainder may arise under the 
execution of a power. . Cornish on Tiemainders, 45. 

(6) Burchett v. Durdanl, 2 Vent. 311. James v. Richardson, 2 Jones’s Rej|). 99. 
2 Lev. 232, S. C. Goodriglit v. White, 2 Blacks. Rep. 1010. Lord (^oke says, (Co. 
Litt. 24, b,) that if lands be given to A. and the heirs female of his Itody^ and he dies 
leaving a son and daughter, the daughter shall inherit. But if A. hath a son and 
daughter, and a lease for life be made, remainder to the heirs female of the hotly of A., 
the heir female takes nothing; for she must be both heir and heir female to take by 
purchase, and her brother, and not she, is heir. The distinction turns on the difference 
between the operation of words of limitation, and words of purchase. In the first 
case, the daughter takes by descent, and in the second she takes by purchase, and 
must answer to the whole description, of being both heir amX female. Mr. Hargrave, 
in a long and learned note, (note 145,) undertakes to vindicate the reasonableness 
and solidity of this distinction of Lord Coke, against the severity of modern criti- 
cism. Mr. Pearric (p. 277) refers with great approbation to this note of Mr. Har- 
grave ; but I notice it only as one strong illustration of the fact, that the English law 
of real property has, in the lapse of ages, become incumbered with much technical 
and abstruse refinement, which destroys its simplicity and good sense, and renders it 
alfiost impossible for ordinary minds to obtain the mastery of the science. Lord 
Chancellor Cowper’s scorn of this distinction is very apparent in his powerful and 
spirited opinion in Brown u. Barkham, (Free, in Ch. 461,) where he says, that “ it 
has no foundation in natural reasem, hut is raised and supported purely by the arti<» 
ficial reasoning of lawyers.” *Lord Hardwicke,al8o, when the same case was brought 
before him, on a bill of review, declared himself “ fully convinced of the unreasonable- 
ness of the rule,” though ho bowed to the authority of it. 

(c) Essay on Remainders, 300. . * 
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laistingaishes such cases by three classes: where thew 

are Umitations after a preceding estate, which is made to de- 
pend on a contingency that never takes effect ; and the decisions 
show, that in order to support the testator’s intention^ the con- 
tingency is deemed to affect only the estate to which it is an- 
nexed, without extending to, or running over, the whole- 
*214 * ulterior train of limitations, (a) Secondly^ limitations 
over upon a conditional contingent determination of a 
preceding estate where such preceding estate never takes ‘efieet. 
Here there is no apparent distinction between the preceding 
estate and those which follow it, and, consequently, the contin- 
gency will extend to, and connect itself with, all the ‘subsequent 
limitations, and destroy them, as Contingent reinainSers, de- 
pending on a contingency which never happens, (b) Thirdly^ 
limitations over upon the determination of a preceding estate 
by a contingency, which, though such preceding estate takes 
effect, never happens. In this case |;he subsequent limitations 
will take place, (c) 

IV. Of the rule in Shelley'^s case. 

The rule in Shelley’s case has been already alluded to, but 
it occupies so prominent a place in the history of the law of 
real property, that it ought not to be passed over without more 
particular attention. In Shellefs case^ (d) the rule was stated, 
on the authority of several cases in the Year Books, to be. 


(o) Nappcr v. Sunders, Hutton, 1 1 9. Tracy v. Lethieulier, 3 Atk. Hep. 774. Amb. 
204, S. C. Horntoii v. Whitaker, I Term Hep. 346. 

(6) Davis V. Norton, 2 ?. Wins. 390. Doe v. Shippard, Doug. Rep. 75. 

•(c) Scatterwood v. Edge, 1 Salk. Rep. 229. Avelyn v. Ward, 1 Ves. 422. Lord 
Hardwicke decided, in Tracy v. Leihieullicr, in favor of a vested remainder after a 
conveyance of a conditional or determinable fee. This abstruse point is learnedly 
discussed in the American Jurist for January, 1843. To those who wish to pursue 
into greater detail these abstruse distinctions, I refer to Mr. Fearne’s analysis of t|)e 
cases which declare and enforce them, in order to carry into effect the intention of the 
testator. Fearno on Rem*. 300-317. It w'ould certainly be incompatible with the 
general purpose of these essays, to bo raking in the ashes of antiquated cases, and 
critically shifting dry facta and circumstances arisfng on wills and settlements, merely 
to imrive at some technical reasoning, adapted to promote the testator’s or the settles 
views. As far as it is necessary, on this subject, it is happily done to our hand, by 
the acute investigations of Mr. Feame himself. 

(d) 1 Co. 104, 
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^fthat when the ancestor, by any gift or conveyance, 
takcth an estate of freehold, and^in the same * gift or * 215 
conveyance an estate is limited, either mediately or im- 
mediately, to his heirs, in fee or in tail, the heirs are words of 
limitation of the estate, and not words of purchase.” ^ Mr. 
Preston, in his elaborate essay on the rule, (a) gives us, among 
several definitions, one of his own, which appears to be full 
and accurate. “ When a person takes an estate of freehold, 
legally or equitably, under a deed, will, or other writing, and in 
the same instrument there is a limitation by way of remainder, 
either with or without the interposition of another estate, of an 
interest *of the same legal or equitable quality, to his heirs, or 
heirs of his body, as a class of persons to take in succession, 
from generation io generation, the limitation to the heirs enti- 
tles the ancestor to the whole estate.” (b) The word heirs^ or 
heirs of the body^ create a remainder in fee, or in tail, which the 
law, to prevent an abeyanqe, vests in the ancestor, who is ten- 
ant for/* life, and by the conjunction of the two estates he be- 
comes tenant in fee or in tail ; and whether the ancestor takes 
the freehold by express limitation, or by resulting use, or by im- 
plication of law ; in either case the subsequent remainder. to his 
•heirs unites with, and is executed on, his estate for life. Thus, 
where A. was seised in fee, and covenanted to stand seised to 
the use of his heirs male, it was held that as the use during his 
life was undisposed of, it of course remained in him for life by 
implication, and the subsequent limitation to his heirs attached 
to him. (c) 


(a) Preston on Estates, vol. i. 263-419. 

(b) I have ventured jto abridge the definition in a slight degree, and with some 
small variation in the expression, without intending to impair its precision. 

(c) Pibus V. Mitford, 1 Vent. 372. Hays v. Forde, 2 Blacks, liep. 698. Fearno 
on Remainders, 42, 52, 53. It was held, in Doe v, Welford, 12 Adol. & Ellis, 61, on 
thd authority of Baron Gilbert, in 6 Bacon's Abr. 7th edit. 655, tit. Remainder and 

1 Bembk^ the rule in Shelley’s case applies only where the remainder is created by the 
same instrument which creates the particular estate. Coape v. Arnold, 31 Kng. L. & Eq. 
183i The rule is not applicable to a devise of an equitable estate for life to ^tlie ancestor 
and a legal estate after its termination to the heirs. Ward v, Amory, 1 Curtis’s Ct. Ct. 419. 
For a clear and concise analysis of^the rule in Shelley’s case, see Stephenson v. Hagan, 
15 B. Mon. (Ky.) 282. 
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The cases from the Year Books, as cited in Shelley’s case^ 
ar^ 40 Edw. IIL, 38 Edw. Ill, 24 Edw. III., 27 Edw. III. ; 
and Mr. Preston gives at large a translation of the first of 
these cases, as being one precisely in point in favor 
* 216 * of the rule, (a) Sir William Blackstone, in his opinion 
in the case of Perrin v. Blake^ {b) relies on a still earlier 
case, in 18 Edw. II., ^s establishing the same rule. It has 
certainly the pretension of high antiquity, and it was not only 
recognized by the court in the case of Shelley, but it was re- 
peated by Lord Coke, in his Institutes, as a clear and undis- 
puted rule of law, and it was laid down as such in the great 
abridgments of Fitzherbert and Rolle. (r;) The rule is equally 
applicable to conveyances by»deed, and to limitations in willg, 
whenever the limitation gives the legal, and not the mere trust 
or equitable title. But there is more latitude of construction 
allowed in the case of wills, in furtherance of the testator’s 
intention ; and the rule seems to have been considered as of 
more absolute control in its application to deeds. When the 
rule applies, the ancestor has the power of alienation, for he 
has the inheritance in him ; and when it does not apply, the 
childreji or other relations, under the denomination of heirs, 
have an original title in their own right, and as purchasers by 
that name. The policy of the rule was, that no person should 
be permitted to raise in another an estate which was essentially 
an estate of inheritance, and at the’ same time make the heirs 
of that person purchasers. 

Various considerations have, been supposed to have con- 
curred in producing the rule, but the judges, in Perrin v. 
Blake^ imputed the origin of it to principles and policy de- 
duced from feudal tenure ; and that opinion has been generally 
followed in aU the succeeding discussions. The*feudal policy 
undoubtedly favored descents as much as possible. There 


Bevension, B. 2, and of Fcanio on Cont. Rem. 29, that a remainder in tail, given to 
a party who takes a ])reviou8 life-estate hy the same event, efoes not exclude intermediate 
estateSf under any just construction of the rule in Shelley’s case. 

(а) The case of the.Provost of Beverly, 40 Edw, III. Preston on Estates, vol. i- 

304. ' ^ ’ 

(б) Harg. Law Tracts, 501. 

(c) Fite. Abr. tit. Feoffment, pi. 109. Co. Litt. 22 b, 319 b. 2 Bol. Abr. 417. 
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Were feudal burdens which attached to the heir when he 
took as heir by descent, from which he would * have * 217 
been exempted if he took the estate in the character of 
‘purchaser. An estate of freehold in the ancestor attracted to 
him the estate imported by the limitation to his heirs ; and it 
was deemed a fraud irpori the feudal fruits and incidents of 
wardship, marriage, and relief, to give the property to the ances- 
tor for his life only, and yet extend the enjoyment of it to his 
heirs, so as to enable them to take as purchasers, in the same 
manner and to the same extent precisely as if they took by 
hereditary succession. The policy of the law would not per- 
mit this, and it accordingly gaVe the whole estat(*. to the ances- 
tor, so as to make it descendible from him in the regular line 
of descent. Mr. Jpstice Blackstone, in his argument in lihe 
Exchequer Chamber, in Perrin v. Blake^ {a) does not admit that 
the rule took its rise merely from feudal principles; and he says 
he never met with a trace of any sinih suggestion in any feudal 
writer. * He imputes its origin, growth, and establishment to 
the aversion that the common law had to the inheritance being 
in abeyance ; and it was always deemed by the ancient law to 
be in abeyance during the pendency of a contingent remainder 
in fee, or in tail. Another foundation of thd rule, as he observes, 
was the desire to facilitate the alienation of land, and to throw 
it into the track of commerce one generation sooner, by vesting 
the inheritance in the ancestor, and thereby giving him the 
power, of disposition. Mr. Hargrave, in his Observations con- 
cerning the rule in Shelley^ s case ^ {b) considers the principle of 
it to rest on very enlarged foundations ; and though one object 
of it might be to prevent frauds upon the feudal lord, another 
and a greater one was, to preserve the marked distinctions be- 
tween descent and purchase, and prevent title by descent from 
being stripped of its proper incidents, and disguised with the 
qualities and properties of a purchase. It would, by that inven- 
tion, become a compound of descent and purchase — ah 
amphibious species of inheritance, * or a freehold with a *218 
perpetual succession to heirs without the other properties 
of inberitahce. In Doe v. Laming, (c) Lord Mansfield consid- 

{a) Harg. Law Tracts, 489. (b) Ibid. 551. (c) 2 Bun*. Ucp. 1100. 
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ered the maxim to have been originally introdutf^id, not on[y 
to save to the lord the fruits of his tenure, but likewise for the 
sake of specialty creditors. Had the limitation been construed, 
a contingent t'emainder, the ancestor might have destroyed it 
for his own benefit ; and if he did not, the lord would have lost 
the fruits of his tenure, and the specialty creditors their debts. 

But whatever may have been the original cause and true 
policy of the rule, it has been firmly established as an axiom 
in the English law of real property for near five hundred years ; 
and yet it is admitted to interfere, in most cases, with the pre- 
sumed, and in many others with the declared intention of the 
parties to the instrument to which it is applied. The rule as to 
le^al estates has had a prescriptive and uncontrollable author- 
ity ; but the courts of equity have not considered themselves 
bound to an implicit observance of it in respect to litnitations 
which do not include or carry the h^gal estate. In marriage 
articles, for instance, where there is a covenant to settle an 
estate upon A. for life, and the heirs of his body, the courts 
look at the end and consideration of the settlement, and beyond 
the legal operation of the words ; and heirs of the body are 
construed to be words of purchase, and an estate for life only 
is decreed to the first taker^ and an estate tail to his eldest son, 
in order to carry marriage articles into execution by way of 
strict settlement, (a) So, also, in decreeing the execution of 
executory trust, the Court of Chancery has departed from what 
would be the legal operation of the words limiting th» trust, 
when applied to legal estates ; and the words heirs of . 
*219 the body of cestui que trusty although * preceded by a. 

limitation for life to the cestui que trusty are construed to 
be words of purchase, and not of limitation, {b) When the 
testator devises the legal estate, he taltes upon himself to order 
the limitations, and the rules of law will control them. But 
when the will or settlement is in the light of a set of instruct 
tions merely for the purpose of a conveyance to be made by 


(a) Trevor v. Trevor, I Eq. Gas. Abr. 387, pi. 7. Jones v. Laughton, Ibid. 3^2, 
pi. 2" Streatfield Streatfield, Cases temp. Talb. 176. Honour u. Honour, 2 Vem. 
658. Bale v. Coleman, I P. Wms. 142. Highway i». Banner, I Bro. 684. 

(5) Fearue on Keinainders, 141. Tailman v. Wood, 26 Wendell, I* 
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the direction: of chancery, a court of equity will follow the 
instructions, And execute the trust in conformity to the inten- 
tion. (a) In Bagshaw v. Spencefi^ (b) there was a devise to trus- 
tees in fee, in trust, and after divers limitations in trust, then to 
B,for life^ remainder to the trustees and their heirs, during his 
life, to preserve contingent remainders, and after the death of B., 
remainder to the heirs of his body. Lord Hardwicke decided 
that this was a trust in equity, and that B. did not take an 
estate tail under the will; for the words heirs of the body were 
taken to be words of purchase to fulfil the manifest intent. 
This decision was founded upon a most elaborate examination 
of tha cases, and a train of very forcible and ingenious reason- 
ing. But it has not been able to endure the scrutiny of subse- 
quent criticism. There is a settled distinction between trusts 
executory and trusts executed. In the former something is left 
to be done, some conveyance thereafter to be made ; and where, 
as in the case of marriage articles, a trust is created to be sub- 
sequently carried into execution, (c) This discrimination Lord 
Hardwicke confounded in the case cited ; and he endeavored 
to establish one general line of distinction between trusts’ and 
legal estates, in order to avoid the force of the decision of the 
K. B. in Gmlsony. Coulson, (d) in which th5 rule in Shel- 
ley’s *case l^^id been emphatically and recently enforced *220 
in a similar case. The decision has been severely ques- 
tioned, and permanently overruled, by Lord Northington, in 
Wright V. Pearson^ (e) and by Lord Thurlow, in Jones v. iKor- 
gan, (/) on the ground that the case before Lord Hardwicke 
was not the case of an executory trust. It is settled that the 
same construction ought to be put upon, and the same rule of 
law applied to, words of limitation, in cases of trust and of 
legal estates, except where the limitations were imperfect, and 


^(a) Vates, J., in Perrin v. Blake, Roberts v; Dixwell, Sandys v, Dixwell, and Pyott 
Vi Dij^ell, I West’s Rep. temp. Hardw. 542. Wood v Burnham, 6 Pa^ii^, 513. 

(b) 1 Ves. 142. 2 Atk. Rep. 346, 578. 1 Coll. Jurid. No. 15. In this last work 

the case is very fully reported, apd taken from an original MS. 

(c) Fearne on Remainders, 141, 175-181. 

(ri) 2 Atk, Rep. 248. Str. Rep. 112,5. 

(c) 1 Eden, 119. Fearne on Remainders, 159-169. 

(/) I Bro. 206. 

VOL. IV. 22 
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something was left to be done by the trustee, or, ii;^ other words,’ 
except the trust was executory, and not a trust executed. If a 
limitation in trust was perfected, and declared by the testator, 
it receives the same construction as an estate executed, (rt) 
There are several cases in which, in a devise, the words heirs ^ 
or heirs of the body^ hav(5 been taken to be words of purchase, 
and not of limitation, in opposition to the rule in Shelley’s case. 
(1.) Where no estate of freehold is dqvised to the anc(‘stor, or 
he is dead at the time of the devise. In that case the heir can- 
not take by descent, when the ancestor never had in him any 
descendable estate. It is tlie same thing if the ancestor takes 
only a chattel inte'rest by the drvise ; for if there be no, vested 
estate of freehold interposed between the term of the ancestor 
and the estate of his heirs, the latter can take only by way of 
executory devise ; and if there be such a vested estate, the con- 
tingent remainder to the heir is supported by the inter- 
*221 mediate * estate, and not by the chattel interest of the 
ancestor. (/;) (2.) Where the testator annexes words of 

explanation to the word heirs, as to the heirs of A, now livings 
showing thereby that he meant by the word heirs, a mere 
descriptio personarnm^ or specitic designation of certain individ- 
uals; (c) of where the testator 'superadds words of explanation, 
or fresh words of limitation, and a new inheritance is grafted 
upon the heirs to whom he gives the estate. Thus it is in the 
case of a limitation to A. for life only, and to the next heir male 
of his body, and the heirs male of such heir male; and *in the 
case of a devise of gavelkind lands to A., and the heirs of her 
body, as well female as male, to take a» tenants in common. 
In such cases it apj)ears that the testator intended the heirs to 
be the root of a new inheritance, or the stock of a new desceitt, 


(а) In Papillon v. Voice, 2 P. Wras. 471, Lord King very clearly illustrated the 
distinction l>etwoen executory and executed trusts. • Where the devise was of lands 
to B. for life, with reuidinder to trustees, to support contingent remainders, remainder 
to the heirs of the body of B., the limitation was held to be an estate tail in B. ; but 
so far as the will directed lands to be parclmscd, and* settled in the same way, it was 
an executory estate or trust, and the intention was to govern, and not the rule of law. 

(б) Sir Thomas Tippen’s case, cited in‘1 P. Wms. 359. Co. Litt. 319, b. 

(c) Burchett v. Durdaut, 2 Vent. 311. Carth. 154, S. C. 
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and the denomination of heirs of the body was merely descrip- 
tive of the persons who were intended to take, ^ • 

Tlife great difficulty has been to settle when the rule, and 
when the intention in opposition to the rule, shall prevail. We 
have seen the effort that was made by Lord Hardwickc, in Bag^ 
shaw V. Spencer^ to allow the rule to be controlled by the inten- 
tion of the testator; and in the great case of Perrin v. Blake^ 
the Court of K. B. made the rule yield to the testator’s manifest 
intent, even where the limitation was of a legal, and not of a 
trust estate.. 

In that case, (/;) the testator declared in his will bis intent and 
meaning to be, that none of his^ children should sell his estate 
fora longer time than their lives ; and to that “ intent ” 
he * devised a part of his estate to his son John, for and *222 
during the term of his natural life, remainder over dur- 
ing his life, remainder to* the heirs of the body of John., with 
remainders over. The question was, whether the son took an 
estate for life, or an estate tail, uiiiier the will ; and that da- 


ta) Archer’s case, 1 Co. 6G. Cftsc put hy Anderson in Slielley’s cftsc, I ('!o. 95, b. 
Lisle r. (iray, 2 Lev. 22.‘L T. Ttaym. .*0.5, S. C. Liuhlin^ton v. Kirne, I Ld. RHym. 
20.3. niicklu)n.sc v. WcIN, 1 Eq. Gas. Abr. 184, pi. 27. Kinj; y. Burcel, Amb. 379. 
Goodri^lit V. I'ullyn, 2 Ld. liayin. 1437. Wrij;Iit w. Pearson, 1 Eden, 119. Doe v. 
Larnini;, Burr. Hep. 1 100, Mr. ./usti<*c Blacksione’s arj^ument, in Perrin v. Blake, 
Hiirjij. TjHW 1 racts, .504, 50.5. Brant c. Gehston* 2 .Jolinson’s Cases, 384. In a devise 
to A. atnl to /tts vmle rlnhlren and iftetr heirs, to he divided amonqst them ahd 

their heirs forever, .Jad^e Story held, after a eriticu! review of numerous eases, and in 
which he considered Doe v. Lil^iin^r us very much in point, that A. look a life-estate, 
with a contingent remainder in fee to his ehil<iren, he having; no children at the making 
of the will. Sisson v. Seahury*! Sumner, 235. If A. ^jives land by 'deed to 'R.and 
his chddten ntid to their heirs, the father of all the children takes a fee jointlv hv force 
of the words their heirs. Co. Litt. 9, a. So, wliere A. devised to B. for life! atid then 
to G (xud her children and their heirr, it was hehl, that C was jointlv seised in fee 
with the children as joint-tenants. Hatterjey a, Jackson, Str. 1172. In such cases it 
18 immatei iiii whether there he children born or not born, after the testator’s death, 
and it is no objection that the several estates may commence at different times, for 
vested cases will, in such cases, open to let in after-born children to partake equally 
of the estate. The master of the rolls, in Stanley v. Wife, I Cox's Cases, 432. 
Stranjre, snprft, Wild’s case, 6 Co. lf>. Dinfjrley v. Dingley, 5 Mass. Rep. 535. ' Doe 
V. Provoost, 4 Johns. Rep. 61. 

. (h) 1 Coll. Jurid. No. 10. 4 Burr. Rep. 2579. 


1 And the immediate devisee takes a fee. Schoonmaker v. Shelley, 3 Denio’s R. 486. 
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pended upon the further question, whether the wOtds heirs of 
the body were, as used in that will, to be taken to be words of 
purchase to affect the manifest intent of the will, or woitls of 
limitation, according to the rule in Shelley’s case. A majority 
of the court decided that the intent was to prevail. On error 
to the Exchequer Chamber, the judgment of the K. ,B. wasre- 
Tersed by a large majority of the judges; and upon a further 
writ of error to the House of Lords, the dispute was at length 
compromised, and a non ])ros, entered on the writ of error by 
consent. The result of that famous controversy tended to con- 
firm, by the weight of judicial authority at Westminster Hall, 
the irresistible preinriinence of the rule, so that even the testa- 
tor’s manifest intent could not control the legal operation of the 
word heirs when standing for the ordinary line of succession as 
a word of limitation, and render it a word of purchase. If the 
term heirs, as used in the instrument, comprehended the whole 
class of heirs, and they became entitled, on the death of the 
ancestor, to the estate, in the same manner, and to the same 
extent, and with the same descendible qualities as if the grant 
or devise had been simply to A. and his heirs, then the word 
heirs is a word of limitation, and the intention will not control 
the legal effect of the Word. The term must be used as a mere 
designation of one or more individuals, or a new import given 
to it by superadded, or engrafted words of limitation, varying 
its sense and operation, in order to make it a word of pur- 
chase. (a) 

*223 * In Perrin v. Blake ^ the judge* considered the inten- 


(fl) The case of Perrin v, Bl.ikc was first brought into discussion before the King’s 
Bench in 1769, and decided there in February, 1770; but the litigation upon that 
will, involving merely the validity of a widow’s jointure oT £1,000 a year, was first 
commenced by^an *a(!ti()n of ejcctmc'iit in the Supreme Court of the Island of Jamaica, 
as far back as the year 1746; and after the question had travelled, in two ejectment 
suits, through the Supreme Court, and the Cour^ of Appeals and Errors in Jamaica, 
it passed the Atlantic on appeal in each suit to the kit»g in council. After a reversal 
in one suit, a new ejectment was inseimted in the Island of Jamaica; and it passed 
through the Court of Appeals and Errors there, and back again, to the king in coun- 
cil ; and then, upon recommendation, the question was brought before the K. B., as 
already stated. The final termination (by mutual consent) of this protracted litiga- 
tion was in 1777, after an exhausting strife of upwards of thirty years. . See Harg, 
Law Tracts, 489-493, in the notes. 
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tion of tb6 testator, that bis son should take only an estate for 
life, to be manifest; and assuming thaWact, they insisted that 
in the construction of \Vir.s, the intention was always emphati- 
cally regarded. They were for confining the rule in Shelley’s 
case within its exact bounds, especially as the reason and policy 
of the rule had ceased ; and they relied upon a series of cases, 
principally in chancery, to show that words of limitation had, 
in particular cases, and in deeds as well as in wills, been held 
to be words of purchase, and controlled in their ordinary mean- 
ing, by superadding explanatory words denoting a diilerent 
species of heirs to have been intended, (a) The strongest case 
in favor of the decision was Ba^shaw v. Spencer^ bid’ore Lord 
Hardwicke, in 1748 ; and the most difficult one to surmount, 
because the one of the most point and authority against the 
innovation upon the rule, was Coulsori v. Coulso% before the K. 
B. in 1744. Lord Mansfield denied, as he had done before in 
Doe V. Lamingy that there was any solidity in the distinction 
between trusts executed and trusts executory ; and he held, that 
all trusts were executory, because a trust executed was 
within the statute of uses. He insisted, also, *that there *224 
was no- sense in the distinction between the trusts and, 
the legal estate, and that courts of equity, as well as courts of 
law, were equally bound by a general rule of law. If he could 
have established these principles, he would have brought the 
decision in Bagshav^ v. Spencer to bear upon the case with un- 
qualified and imperative’ force. (6) 


(а) Archer’s case, 1 Co. 66. AValkor v. Snowe, Palm 359. Lislaw. Grrty, 2 Lev. 
223; and these last two cases arose upon deeds. Backhouse v. Wells, I Eq. Cas. 
Abr. 184. Lnddingtoti v. Kinie, 1 Lord Raym. 203. Bagshaw v, Spencer, 1 Coll. 
' Jurid. No. 15. 

(б) Lord Mansfield’s opinion does not appear, upon the whole, to be equal to the 
occasion, or on a level with his fame. It is not to be compared, in research or ability, 
to that of Lord Hardwicke, in Bagshaw v. Spcncen and some tf his reflections had 
a sarcastic allusion. There are, and have been always,” he observed, “ lawyers of 
a difl^rent bent of genius, an<l of different yourse of education, who have chosen to 
fuihere to the strict letter of the law ; and they will say tliat Shelley’s case is uncon- 
trollable authority, and they will make a diflference between trusts and legal estates, 
to the harassing of a suitor.” Mr. Justice Yates, who dissented from the opinion of 
his brethren in this case, and in whose presence these words were pronounced, imme- 
diately resigned his scat as a judge, |nd was transferred ,to the (}. B. He resigned, 
says Junius, (Letter to XiOrd Mansfield,) because, after years of ineffectual resist- 

22 * 
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The minds of the court were well prepared for such a decis- 
ion, for in Doe^. Laming^ (a) which arose a few years 
*225 * before in the K. B., Lord Mansfield had reasoned upon 
the rule and authorities in the same way, and in a still 
more elaborate manner, and he scrutinized most of the cases. 
The doctrine of the court was, that the rule in Shelley’s case 
was to be adhered to as a rule of property, in all cases literally 
within it; but when circumstances took any case out of the 
letter of the rule, it was to be held subservient to the manifest 
inlention, whether the limitation was created by deed or will. 

In ^the* opinion of Mr. Justice Blackstone, in the Exchequer 
Chamber, upon the case of Perrin v. Biake^ (b) he admitted that 
the rule in Shelley’s case might be controlled by the manifest 
intention of the testator ; and he has classified and given a very 
clear and comprehensive summary of the several eases which 
have created exceptions to the operation of the rule. He con- 
curred in principle with the Court of K. B. ; but he held, that in 
the case before him, the intent was not sufficiently clear and 
precise, and, therefore, he was for reversing the judgment. It 
was true that the testator meant that his son should only take 
a life-estate ; but it was not certain, he said, that the testator 
meant that the heirs of the body should take as purchasers, and, 
consequently, the rule must be left to operate. According to 
this opinion, tv’^o things must appear upon the face of the will*: 


ance to the pernicious principles introduced by Ins lordship, and uniformly supported 
by his humble friends n[)on the bcneli, he determined I'o quit a court whose proceed- 
ings and decisions he could ncitlier assent to with lionor, nor oppose with success.** 
But all this was monstrous exaggeration ; and that celebrated and still unknown 
author was, in this instance, so far overcome by the malignity of his temper, and the 
bitterness of Jiis invective, as to he utterly regardless of truth. Mr. Justice Yates 
had lieen assefeiuted with Lord Manstield on a bench from .Tanuary, 1764, to Febru- 
ary, 1770 ; and with the exception of this case of Perrin v. Blake, and the great case 
of Miller v. Taylor, concerning copyright, there w'as no 6nal difference of opinion in 
the court in any case, or upon any point whatsoever. Every order, rule, judgment, 
and opinion, until the decision of the latter case, in April, 1769, had been unanimous. 
Sec 4 Burr. Kep. 2395, 2582., It was, however, greatly to.the credit of Judge Yates*s 
abilities as a lawyer, that in both of these cases in which he dissented from the decis- 
ion of the K. B., and on very nice and debatable questions, the decision was reversed 
upon error. 

(a) 2 Burr. Rep. 1100. 

\b) Harg, Law Tracts, 489. 



OP REAL PROPERTY. 


259 


LEO. LIX.] 

(1.) That the testator meant to confine the first taker to an 
estate for his life ; and (2.) that he meant to efiectuate that in- 
tent by some clear and intelligent expression of a design to have 
the heirs of his ^ori take by purchase, and not by descent This 
opinion has been much admired, as containing incontestable 
evidence of the skill and talents of its great author. But the 
premises and the conclusion do not appear to be very consist- 
ent The argument admits that the intention of the testator 
will control the rule ; and it would seem then naturally to fol- 
low, that when the te{5tator explicitly declared that the 
son was not to have a * povva^r to sell and dispose of the * 226 
estate for a longer time than his life, and to that intent 
gave him a life-estate, with an intervening contingent remain- 
der, and then with remainder, to the heirs of his body, that the 
words, Ac ///e Aoc/y, were not intended to operate to the 
destruction of that intent, so as to give the son a fee with the 
power to sell. The presumption that those technical words were 
intended to be used in a technical sense, was certainly rebutted, 
when that technical sense would inevitably destroy the testa- 
tor’s declared intent, and confer upon the son, by the magical 
operatipn of attraction and • merger, an estate tail, which the 
testator never intended. 

The decision in Perrin v. Blake has called forth a series of 
essays upon the rule in Shelley’s case, which have been distin- 
guished for laborious learning, groat talents, and free and liberal 
investigation. Mr. Hargrave, in his observations on the rule^ is 
for giving it a most absolute and peremptory obligation. He 
considered that the rule was beypnd the control of intention 
when a fit case for its application existed. It was a conclusion 
of law of irresistible eiiicacy, when the testator did ngt use the 
word heirs, or heirs of the body, in a special or restrictive sense, 
for any particular person or persons who should be the heir of 
the tenant for life at his death, and in that instance, inaptly de- 
nominated heir,* and when he did not intend to break in upon, 
and disturb the line of descent from the ancestor,* but used the 
word heirs as a nomen collectivum^ for the whole line of inheri- 
table blood. It is not, nor ought to be, in the power of a grantor 
or testator, to prescribe a different qualification to heirs from 
what the la^ prescribes, when they are to take in their character 
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of heirs ; and the rule, in its wisdom and policy, did not intend 
to leave it to the parties to decide what should be a descent, 
and what should be a purchase. The rule is absolute, (and this 
was the doctrine of Lord Thurlow, in Jonei v. Morg-an^ (a) 
that whoever takes in the character of heir, must take 
*227 in the * quality of heir.^ All the efforts of the party to 
change the qualification, while he admits the character 
of heirs, by saying that they shall take as purchasers, or other- 
wise, are fruitless, and of no*avail. . The rule in Shelley’s ease, 
if appli(‘d to real property, enlarges the estate for life into an 
inheritance, and gives to the tenant for life the capacity of a 
tenant in fee, by which he can defeat the entail orMrict settle- 
ment intended by the party. If the rule be applied to personal 
property, it makes the tenant for life absolute owner, instead of 
being a mere usufructuary, without any power over the prop- 
erty beyond the enjoyment of it for his life. 

Mr. Fearne’s essay on the rule in Shelley’s case is in every 
view a spirited and masterly production ; and it is coniessedly 
the groundwork of Mr. Preston’s complicated analysis and long 
and painful, but thorough discussion of the rule, (b) All the 
great property lawyers justly* insist upon the necessity ^id im- 
portance of stable rules; and they deplore the perplexity, strife, 
litigation, and distress which result from the pursuit of loose 
and conjectural intentions, brought forward to counteract the 
settled and determinate meaning of technical expressions, (c) 
It is now generally admitted, that the decision in Perrin v, 
Blake was directly contrary to the stream of ‘former authorities 
on the same subject ; and in jVIr. Fearne’s view of the case, [d) 
convenience and policy equally dictate an adherence to the old 
and established doctrine. 

Since the termination of the case of Perrin v. Blake y Lord 
Thurlow came out a decided champion for the rule ; and he 


(а) 1 Bro. 206., 

(б) objection to the work of Mr. Preston is, that he has analyzed, and divided, 
and subdivided the subject, already sulBciently intricate, until he has involved it still 
deeper in “ involutions wild.” 

(c) Mantieiv, a civilian, wrote a learned trcaxise, de conjecturis ultimarum voluntatutn ; 
and Sir William Blackstonc hoped never to see such a title in the Ei^Ush law, 

{d} Fearne on Remainders, 223. 
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held, in Jones v. Morgan^ {a) that a devise to trustees, 

*to stand seised to the use of A. for life, and after his *'228 
death to the use of the heirs male of his body, severally, 
successively, and-^in remainder, created an estate tail in A. This 
was repugnant to the doctrine in Ba^shaw v. Spencer, for here, 
as in that case, was a trust estate. So, the case of Hodgson v. 
Ambrose, (b) falling literally within the purview of that of Cbw/- 
son V. Coulson, received from the K?B. the same determination; 
and Mr. Justice Buller observed, that if the testator made use. 
of technical words only, the courts were bound to understand 
them in the legal sense. But if he used other words, manifestly 
indicating what his intention wkis, and ilhat he did not mean 
what the technical words imported, the intention must prevail, 
if consistent with the rnfes of law. That qualification applies 
only to the natur<! and operation of the estate devised, and not 
to the construction of th(^ words. A man is not to, be permitted 
by will to counteract the rules of law, and change the nature of 
property ; and, tlierefore, he cannot create a perpetuity, or put 
the freehold m abeyance, or make a chattel descendible to heirs, 
or destroy the power of alienation by a tenant in fee or in tail. 
In Do^ V. Smith, (c) Lord Kenjon took a distinction between a 
general and secondary intention in a will, and he held, that the 
latter must give way when they interfered. If, therefore, the 
testator intended that the first taker should take only an estate 
for life, and that his issue should take as purchasers, yet, if he 
intended that the estate should descend in the line of hereditary 
succession, the general intent prevails, and the word issue is a 
word of limitation. To conclude: the rule in Shelley’s case 
survived all the rude assaults which it received in the contro- 
versy under Perrin v. Btake ; and it has continued down to the 
present time in full vigor, with commanding authority, and with 
its roots struck immovably deep in the foundations of the Bnglish 
law. All the modern cases contain one uniform language, 
and declare that the words, heirs of the body, whether * 229 
in deeds or wills, are construed as words of limitation, 
unless it clearly and unequivocally appears, that .they were used 


(a) 1 Bio. 206. 


(If) Doug. Rep. 337. 


(c) 7 Term Rep. 531. 
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to designate certain individuals answering the description of 
heirs at the death of the party, (a) 

The rule in Shelley’s case has been received and adopted in 
the United States, as part of the system of the common law. 
In South Carolina the rule was early acknowledged ; (b) and, in 
a recent case, after a long controversy, and conflicting decisions, 
the Court of Appeals, upon^reat consideration, decided a case 
upon the basis of the authority of the rule in Shelley’s case, (c) 
It is assumed to be the rule in North Carolina, both in respect 
to lands and chattels,^ though it was properly admitted not to 
operate where the estate limited to the ancestor, and the estate 
limited to the heirs o# his bodj were of difl’ercnt natures and 
could not unite ; as if the first limitation was of a trust estate, 
and the subsequent limitation passed the real estate, the re- 
mainder over would go to the persons designated, in the charac- 
ter of purchasers, (d) The rule was also fully admitted as a 


(a) Doo V. ColvoJir, II Kii't/s Urp. 54^. Doc v. JcsM)n, 2 2. Doo c. Ilnr- ^ 

vcy, 4 Biirn. & Cn>s. (ilO. Jiut now, l»y tlic statnic of 3 4 Win# IV. c. 106, it is 

doclnrcd, that wIumi lands arc dcvisc<l to the h(‘ir, he taki^s as dorisee and not, hy 
deseent ; and a limitation hy deed to tlie j/:ran?or or his heirs creates a new csiate />// 
purchati(\ And wlien any person takes hy purchase or will, iimler a limitation to the 
heirs or the lieirs of llie. laxly of the an.cestor, ilie descent is to be traced as if such 
ancestor had he6n the pnrehas<T. 

{b) Dott V. CuTinincfon, 1 May, 4.')3. 

(c) Onrr v. Porte?*, 1 iM’Oord’s Ch. Rep. CO. Since the third edition of these com- 
mentaries, the rule in Shelley’s case has been declared to he the law of the land in 
the state of Tennessee, in the eU'^e of Polk v, Paris, 9 Yerger, 209, after a jirofonnd, 
able, and spirited discussion in the Supreme Court of that state. It was declared, hy 
Judge Ucese, to be a settled jiriuciple of the eoininon law ; and that whatever might 
have been the original policy of ihe rule, it was, as u rule of property, not inconsistent 
with the genius of our institutions, or wdtli the liberal and commercial spirit of the 
age. It cheeked tlie disposition to lock up property ami render it inalicTiahle. The 
rule was considered as equally apfdicahle to deeds ami wills of personal property, and 
on the acknowledged principle tliat where the words would create an estate tail in real 
property, they would vest the eiitiif! and absolute property in chattels. 

(d) Payne i>. Sale, 2 Dev. & Battle’s lilq. Hef) 4.')5. Davidson v. Davidson, 

1 Hawks. 163. Hut hy statute in North Carolina of 1827, dying without issue is 
declared to mean issue living at the death of the first taker. The eornrnon-law rule 
previously prevailed, for in Swain a. Roscoe, 3 Ired<dl, 200, it was held, that in a will 
of personal property to A. for life, and if he should die leaving lawful heirs of his 
body, to he equally divided between them, it w^as a limitation for life to A., with re- 
mainder to his children as tenants in common. See also Ibid, 136. 


1 Kiser i\ Kiser, 2 Jones’s Eq. (N. C.) 28. 
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binding authority in Virginia, in the case of JSo?/ v. Garnett, (a) ^ 
tliongh it was allowed to be under the control of the testutor’s 
intention ; and in Maryland it has received the clearest elucida- 
tion, and the most unqualified support. In Horne v. Lyeth, {h) 
the rule, under all its modifications and exceptions, was learn- 
edly and accurately expounded. In that case, a devise of a 
term for ninety-nine years to A., during her natural life, and, 
after her death, to her heirs, was held to pass to A. the entire 
interest in the terrn* It was adrnitted by Ch. J. Dorsey, that if 
it had been a devise of an estate of inheritance, the remainder 
would have been immediately executed in the ancestor, and he 
would have been seised of an Estate in •fee. Tlie word heirs, 
when used aloin^, without explanation, is always a word of 
limitation, and not of purchase, and no presutned intention will 
control its legal operation. Even, superadded words of limita- 
tion, engrafted on the first limitation, would not alter the rule, 
unless they went to alter, abridge, or qualify the words, and to 
establish a new succession, inconsistent with the descent 
pointed out by the first words, so as "^to make the next *230 
heir the terminus or stock, by reference to whom the 
future succession was to be regulated, (c) To change the term 
into a word of purchase, the heirs must not be able to take as 
heirs, by reason of a distriiutive direction incompatible with 
the ordinary course of descent, or the limitation must be directed 
to the then presumptive heirs of the person on whom the estate 
for life is limited. This correct view of the rule of law admit- 
ted the acknowledged exceptions to the rule in the case of lim- 
itations in marriage articles, and of executory trusts, and also 
where the ancestor takes a trust or equitable estate, and the 
heir the legal estate, or an executed use ; and, assuming the 
rule to have been introduced on feudal principles, “ yet, to dis- 
regard rules of interpretation sanctioned by a succession of ages. 


(a) 2 Wash. Kep. 9. 

4 Harr, and Johns. Rep. 431. 

(f) Vide supra, p. 22i, note c. 

1 Where a bequest was to two, to be held by them during tlieir natural Jives and no 
longer, and tlien to be equally divided between the heirs “ lawfully begotten,” it was held, 
that the words were not sufficient to take the case out of the operation of the rule in Shel- 
ley’s c'dSQ, liloorc V, Brooks, 12 Gratt. (Va.) 135. 
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» 

and by the decisions of the most enlightened judges, under 
pretence that the reason of the rule no longer exists, or that the 
rule itself is unreasonable, would not only prosiarate the ^reat 
landmarks of property, but would introduce a latitude of con- 
struction, boundless in its range and pernicious in its conse- 
quences.” 

It was further declared in the same cas6, that the rule in 
Sli(‘llcy^s case applied to leasehold estates, as well as to estates 
of inheritance ; and that in the bequest of chattels, a gift to A. 
for life, with remainder to his heirs, or to the heirs of his body, 
would carry the entire interest. The word issue, in grants, was 
exclusively a word of purchase*; and in devises of real estate it 
often means children, and is then a word of purchase, though it 
may be used either as a word of limitation or of purchase. 
Afterwards, in Lyles v. (a) the rule was recognized as 

equally applicable to limitations in wills, and conveyances by 
deed ; and a case was withdrawn from its operation on the 
acknowledged exception, in the instance where the testator 
shows a manif(^t intent to give the first taker only an estate 
for life, by using superadded words of explanation and 
*231 limitation, in the selection of sons of the first taker iif 
succession, and the heirs, of their bodies successively, 
and making those sons evidentlj^the stock of a new line of 
descent. ^ 

In Pennsylvania, in the case of J(irnes\s claim, (b) the rule was 
recognized in a decided manner ; and the word issue, in a case 
of a devise of an estate of inheritance to A. for life, remainder 
to his lawful issucj, was held to be a word of limitation, and that 
A. consequently took an estate tail. Afterwards, in Findlay v. 
Riddle, (c) there was a devise to A. for life, and if he died, 
leaving lawful issue, to his heirs as tenants in common, and 
their respective heirs ancf assigns ; and the court, under the cir- 


(а) 6 Harr. & Johns. Rep. 364. 

(б) 1 Dallas's Rep. 47. S. R, 7 Watts & Serg. 295. 

(c) 3 Binn( 7 's Rop. 139. The rule in Shellcj^’s case is declared to be the rule in 
Ohio, 5 Hammond, 46.5, M’Fcely v. Moore. Kinj:j’s Heirs u. King's A<lm’r, 12 Ohio 
Rep. 390. But by statute the rule is not now applic^hle in Ohio to wills taking 
effect since 1840, though in all other respects it is a rule of property, 12 Ohio Rep. 

471 . 
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cu instanced^ 4n furtheiatice of the inteat, held the words of limi- 
tation to be ^ords of purchase, and that A. took only an estate 
for life, with a contingent remainder to his heirs. The English 
doctrine on the subject of Shelley’s rule, with all its refinements 
and distinctions, was fully admitted, but with ail evident lean- 
ing towards the doctrine of the K. B. in Perrin v. Blake^ in 
favor of the manifest intent of the testator. The English rule 
was entirely recognized, in Connecticut, in the case of Bishop v. 
Selleck. {a) This was in 1804, but the rule has since been abro- 
gated by statute; (b) and, in Massachusetts, by statute, in the 
year 1791, the rule was abolished, as to wills, by a provision 
declaring, that “ a devise to a person for life, and after his death 
1o his children, or heirs, or right heirs, in fee, shall vest an estate 
for life only in such devisee, and a remainder in fee in his chil- 
dren.” The rule has also, in the subsequent revision of their 
statutes, been dispensed with as to deeds, (c) 

In New York, the rule, according to the English view of it, 
was considered, in the case of Brant v. Gelston^ (d) to be 
* of bindiftg authority ; and so it continued to be until * 232 
the revisers lately recommended its abolition, as being a 
rule ‘‘ purely arbitrary and technical,” ‘and calculated to defeat 
the intentions of those who are ignorant of technical lan- 
guage* (e) The New York Revised Statutes (/) have accord- 

(«) 1 Day’s Rep. 299. 

(6) 5 Conn. Hep. U)0. Statutes of Connceticut, 1821, p. 301. Ibid. 1838, p. 389. 
The Connecticut statute deeliiros, that all grants or devises of an estate in lands, to 
any person for life, and then to his heirs, shall be only an estate for life in the grantee 
or devisee. 

(c) In New Jersey, by the statute of 1820, in the case of a devise to A. for life, with 
remainder to his heirs, or to the heirs of his body, the life-estate is good, but after its 
determination, the land.s go to the children or heirs of such devisee as tenants in com- 
mon, in fee. New Jersey Revised Laws, 174. Elmer’s Digest, 130. The Massachu- 
setts Revised Statutes of 1836 adopted the same ru#B, and applied it equally to lands 
so given by deed or will.i 

(ff) 2 Johns. Cas. 384. 

(e) In Kingsland v. Rapelye, decided by the vice-chancellor, in the city of New 
York, (1834,) and in Schoonmaker v, Shelley, decided in the New York Circuit Court 

(/) i, 725, sec. 28. 

1 The rule in Shelley's ease is declared not to be in force in Kentucky, Williamson v. 
Williarason, 18 B. Mon. (Ky.) 829. The rule has not been abolished in Mississippi so far 
as personal property Is concerned, though it would appear to be abolished ns respects real 
property. Hampton v. Rather, 80 Miss. (1 George) 193. 

VOL. IV., 28 
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ingly declared, that, “ where a remainder shall be limited to the 
heirs, or heirs of the body of a person, to whom a life-estate in 
the same premises shall be given, the persons who, on^ the ter- 
mination of the life-estate, shall be the heirs, or heirs of the body 
of such tenant for life, shall be entitled to take as purchasers, by 
virtue of the remainder so limited to them,” ^ The abolition of 
the rule applies equally to deeds and wills ; and in its practical 
operation it will, in cases where the rule would otherwise have 
applied, change estates in fee into contingent remainders. It 
sacrifices the pararaout intention in all causes, arid makes the 
heirs instead of the ancestor the stirps or terminus from which 
the posterity of heirs is i.o be adduced. It will tie up [property 
from alienation during the lifetime of the first taker, and the 
minority of his heirs. But this, it may perhaps be presumed, 
was the actual intention of the party, in every case in which he 
creates an express estate for life in the first taker, for otherwise 
he would not have so limited it. It is just to allow individuals 
the liberty to make strict settlements of their property in their 
own discretion, provided there be nothing in such dispositions 
of it affecting the rights of others, nor inconsistent with public 
policy, or the settled principles of law. But this liberty of 
modifying at pleasure the transmission of property, is in many 
respects controlled, as in the instance of a devise to a charity, 
or to aliens, or as to the creation of estates tail ; and the rule in 
Shelley’s case only operated as a check of the same kind, and 
to a very moderate degree. Under the existence of the rule, 
land might be bound up from circulation for a life, and twenty-' 
one years afterwards, only the settler was required to use a 
little more explicitness of intention, and a more specific pro- 
vision. Th^e abolition of the rule facilitates such settlements, 
though it does not enlarge the individual capacity to 
• 233 make them ; and it is a question for * experience to de- 
cide, whether this attainable advantage will overbalance 

for the second circuit, in 1841, upon wills made prior to the operation of the revised 
statutes, the rule in Shelley’s case was recognized, and strictly applied and enforced. 

3 BdwardN Ch. Rep. 1. The words lawful issue held to have as extensive a significa- 
tion as heirs of the body. 


1 Such is now the statute law of Virginia. Rev. Stat. 1849, tit. 88, ch. 116, sec. 11. 
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the inconvenience of increasing fetters upon alienation, and 
shaking .confidence in law, by such an entire and complete 
renunciation of a settled rule of property, memorabje for its 
antiquity and for the patient cultivation and discipline which 
it has received, {a) 

V. Of the particular estate. 

There must be a particular estate to precede a remainder,- for 
it necessarily implies, that a part of the estate has been already 
carved out of it, aqd vested in immediate possession in some 
other person. The particular estate must be valid in law, and 
formed at the same time, and*by the same instrument, 
with the remainder, (h) The latter cannot * be created *234 
for a future time, without an intervening estate to sup- 
port it. If it be an estate of freehold, it must take effect pres- 
ently, either in possession or remainder ; for at common law, 
no estate of freehold could pass without livery of seisin, which 
must operate either immediately, or not at all. “ If a man,” 
said Lord Coke, [c) rnak^ a lease for life, to begin at a day to 
come, he cannot make present livery to a future estate, and, 
therefore, in th^t case, nothing passeth.” Though a term for 


(а) The juridical scholar, on whom his {^reat master, Coke, has bestowed some 
portion of the ghidsomc lijjht of jurisprudence,” will scarcely be able to withhold 
an involuntary sigh, as ho easts a retrospective glance over the piles of learning 
devoted to destruction by an edict as sweeping and unrelenting as the torch of Omar. 
Ho must bid adieu forever to the renowned discussions in Shelley’^ case, which were 
80 vehement and so protracted as to rouse the sceptre of the haughty Klizabeth. He 
may equally take leave of the multiplied specimens of profound logic, skilful criti- 
cism, and refined distinctions, which pervade the varied cases in law and equity, from 
those of Shelley and Archer, down to the direct collision between the courts of law 
and equity, in the time of Lord Hardwicke. Uc will have no more concern with the 
powerful and animated discussions in Perrin v, Blake, which awakened all that was 
noble and illustrious in talent and endowment, through every precinct of Westminster 
H^ll. He will have occasion no longer, in pursuit of the learning of that case, to 
tread the clear and bright paths illuminated by Sir William Blackstone’s illustrations,., 
or to study and admire the spirited and ingenious dissertation of Hargrave, the com- 
prehensive and profound disquisition of Fcarne, the acute and analytical efssay of 
Preston, the neat and orderly abridgment of Cruise, and the severe and piercing criti- 
cisms of Reeve. What I have, therefore, written on this subject, may bo considered, 
ip fkr as my native state is concerned, as a humble monument to the merooiy of 
departed learning. 

(б) Plowd. 25, a. Doctor and Student, dial. 2, c. 20. Moor v. Parker, 4 Mod. 
Bep. 315. 

(c) Barwick*s case, 5 Co.' 94, b. 
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years may be granted to commence m futuro^ an estate of free? 
hold, limited oti such future interest, would be void.. When, 
thereforcjj^a freehold remainder is intended to be created and 
vested, it is necessary to create a previous particular estate to 
subsist in the mean time, and to deliver immediate possession 
of it, which is construed to be giving possession also to him in 
remainder, since the particular estate, and the remainder, con- 
stitute one and the same estate in law. The remainder-man is 
seised of his remainder at the same time that the tenant of the 
particular estate is possessed of his estate, (a) It was necessary 
to make livery of seisin on the particular estate, even though 
that particular estate was a chatte^ interest, as a term for years, 
provided a freehold vested remainder was to be created. In no 
other way could a freehold in remainder be created at common 
law. It could not be made directly to the person in remainder 
without destroying the estate of the lessee for years; and livery 
to the, particular tenant enures to the benefit of the remainder- 
man, as the particular estate and the remainder are but one 
estate, (b) It follows, from thftse principles, that an estate 
*235 •at will cannot support a remainder; for, livery to the 
tenant at will, and the limitation over, .would either 
them determine the will, (c) 

If the particular estate be void in its creation, or be defeated 
afterwards, the remainder, created by a conveyance at common 
law, and resting upon the same title, will be defeated also, as 
such a case, a freehold commencing in futmo. The 

(a) 2 Blacks. Com. 166.. 

{h) Litt. see. 60. Co. Litt. Ibid. Co. Litt. 217, a. Plowd. 25. The refinements 
anciently adopted upon this rule were very subtle and technical. Thus, to use the 
illustrations made by one of the sergeants in the case from Plowden, if a leaso be 
made to A. for years, and the lessor afterwards confirms the estate for years, ^4h 
i^Uiaindcr over in fee, the remainder is void, because the estate for years was, created 
before, and not at the time of the eonfinnation and the remainder. And if the lessor 
disseise his tenant for life, and then grant him a new lease, with remainder over iti 
foe, the remainder is void, because the tenant for life is remitted to his first estate. 
So, if the heir endows the widow with remainder over in fee, the remainder is void, 
though livery of seisin be made to the widow, because the dower has rdation bqck to 
the death of the husband, and therefore tlie remainder was not coeval with it in point 
of time. T.o destroy an estate by the operation of such legal fictions, is very nniW 
sonable ahd absurd. It is actually reversing the maxim, that in Jkiitm juris temper 
m^ia^existit > . 

<c) Bacon’s Abr. tit. Remainder and lleyersion, G.’ This head of GwiUim’s Biusoi^ 
was taken from a MS. treatise, by Lord Ch. B. Gilbert, furnished by Mr. Hargrave. 
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person in remainder cannot take advantage of conditions an- 
nexed to the preceding estate. If, therefore, an estate for life 
be npon condition, and the grantor enters for breach of the con- 
dition, and avoids the estate, the remainder over, as we have 
already seen, (a) will be defeated, because the entry defeats the 
livery made to the first lessee or feoffee on the creation of the 
original estate, and the grantor is in of his old estate, (b) Bpit 
if a vested remainder rests upon good title, and not upon the 
defeasible title’ of the particular estate, it will remain, though 
the particular estate be defeated ; as in the case put by Coke, 
of a lease to an infant for life, remainder to B. in fee ; though 
the infant disagrees to the estate for life when he comes 
of age, yet the remainder shall stand; for it did *not *236 
depend upon the same title with the particular estate, 
and it was once vested by a good title, (c) In Doe v. BrOr 
bant, {(1) Lord Thurlow declared the old rule of law to be, that 
where there was a particular estate created, with a remainder 
over, and the first estate is void, as if made to a person incapa- 
ble of taking, the remainder-man will take immediately, as if it 
were an original estjte.^ The observation can only be correct 
as to uses and devises, for, in conveyances at common law, and 
not to uses, the rule is clearly otherwise ; and it is repugnant 
to , the general principle, that a remainder cannot be created 
without a particular estate to precede it in its creation. The 
rule is well established in the old law, that if the particular 
estate be void in its inception, the remainder limited upon it is 
void also, [e) In the case of a grant for life to a person inca- 
pable of taking, or to a person rtot in rerum natu/ra^ with remain- 
der over, the remainder is not good, for there is no particular 
estate to support it. (/) Though, in wills and conveyances to 


(а) 5upra, p. 127. 

(б) Wm. Jones’s Rep. 58. Co. Litt. 298, a! 1 Rol. Abr. 474, P. 

(c) Co. Litt^ 298, a. 

\d) 3 Bro. C. C. 393. 

{«) Plowd. 35, a. Dyer, 140, b. 

(f) Sergeant Rolle cites for this 9 Hen. VI. 24, b, and he raises the true distinction 

. ^ If tho estate for life is not accepted, the remainder>men have the right of possession, 
and the heirs of the testator have no such right even during the life of the first devisee* 
Ywton e. Iloberts, 8 Foster, (N. H.) 469. 

28 * 
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ii»es^ the remainder ra%r good, notwithstanding the particular 
estate be void, yet in future uses and executory deviseQ, if one 
diasB of limitations be void, the limitations over will be void for 
the same reason. 

If the estate in remainder be limited in contingency, and 
amounts to a freehold, a vested freehold must precede it, and 
pass at the same time out of the grantor (a) This rule holds 
equally in the limitation of uses, and in estates executed in 
possession at common law. Thus, in the case of a devise to 
B. for fifty years, if he should so long live, remainder to 
■^237 the heirs of his body, the remainder was held *void for 
the want of a freehold ifo support it. (fc) But if the re- 
mainder had been to trustees during the life of B., remainder 
^ to the heirs of his body, in that case the contingent remainder 
has been good, because preceded by a vested freehold remainder 
io the trustees, (c) The reason of the rule requiring a contin- 
gent remainder to be supported by a freehold, was, that the free- 
hold should not be in abeyance, and that there should be always 
a visible tenant of the freehold, who might be. made tenant to 
the prcdcipe, and answer for the services required, (d) It does 
not apply, to contingent interests for years, for they were con- 
sidered, in the case of Corbet v. Stone^ {e) to be merely execu- 
tory contracts. It will be sufficient if a right of entry exists in 
the rightful tenant of the particular estate, when the contingent 
remainder vests. The contingent remainder is not destroyed, 
though there be no actual seisin ; for though a mere right of 
action will nqt, yet a right of entry will support a contingent 
remainder. Lord Holt, in Thompson v. Leach^(f) illustrates 
the distinction by saying, that if there be a tenant for life vdth 
a contingent remainder over, and he be disseised, the whole 


in this respect between a grant and a devise. 2 Rol. Abr. 415, C. The same ex- 
amples, byw'ay of illustration, taken by Rollo from 9 Hen. VI., are relied on in 
Plowden, 35, a, 414, a, and in Corny n’s Dig. tit. Estate, b, 14, in support of the same 
rule. 

(a) Co. Litt. 217, a. 1 Co. 130, 134, b. 

^ (5) Goodright v, Cornish, 1 Salk. Rep. 226. 

(c) Elite V, Osborne, 2 Vern. Rep. 754. 

,(d) Lord Mansfield^ in 1 Burr. Rep. 107. 

(s) T. Raym. 140. 

(/). 12 Mod. Rep. 174; 
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estate is divested, but the right of entry lemaining in the tenant 
will support the remainder; whereas, if, during the disseisin, 
the contingent remainder expectant upon the life-estate does 
not vest before five years after a descent cast, the remainder 
is gone forever, for the right of entry is turned into a right of 
action, (a) 

VI. 0/ remainders limited by way of use. 

Remainders may be limited by way of use, a^ well as by> 
common-law conveyances; but the operation which the stat- 
ute of uses of 27 Hen. VIIL had upon contingent uses, was 
formerly a matter of great and protracted discussion. 

•The history of the judiciaf controversy on this subject *238 
is a great curiosity; and though we have not much 
practical concern with it in the United States, it will vvell re- 
ward a few moments’ attention^ of the diligent and inquisitive 
student, who desires to understand the progress, mutations, and 
genius of the very complicated machinery of the English law of 
real estates. 

Before the statutq of uses, the feoffees to uses were seised of 
the legal* estate ; and if they were disseised, no use could be 
executed until, by their entry, they had regained their seisin, 
' for the statute only executed those . uses which had a seisin to 
support them, (b) After the statute of uses, there was great 
difficulty to^ ascertain where the estate, which was to support 
the contingent uses, resided. Some held, that the estate was 
vested in the first cestui que use, subject to the uses which should 
be executed out of his seisin ; but this opinion was untenable, 
for a use could not arise out of a use. It was again held, that 
the seisin to serve cdntingent uses was in nubibus^ or in custodia 
legis^ or had no substantial residence any where ; and the con- 
clusion attached to these opinions was, that contingent uses 
could not be barred by any act whatever. Others were of 
opinion, that so much of the inheritance as was limited to the 


(а) In Mississippi, the rule of the common law, that an estate of freehold cannot 
made by deed to commence in fuiuro, is abrogated. Revised Code of 1824, p. 

(б) Delamere v. Barnard^ d?lowd. Rep. 34$. 



272 


OF BEAL PEOPERinr. 


[paw VI. 

contingent uses^ remained actually vested in the feoffees until 
the uses arose. But the prevailing doctrine* was, that there 
remained no actual estate, and only a possibility of seisin, pr a 
scintilla juris in the feoffees, or releases to uses, to serve the 
contingent uses as they arose, {a) The doctrine of scintilla 
juris^ Mr. Sugclen says, was first started in Brents case^ (6) in 
16 Eliz.; and the judges had great difficulties in settling the 
construction of contingent uses. One opinion was, that the 
.feoflees had^a fee-simple determinable, to continue until the 
future use arose, and that they were, not divested of the 
*239 whole interest until the execution *of all the uses limited 
upon the feoffment; but^a sufficient portion of the fee- 
simple to serve the contingent uses remained vested in the 
feoffees. It was also held, that the estate in the interim, resulted 
to the feoffor. A majority of the court agreed, that the statAite 
divested the feoffecb of all tfie estate when the contingency 
arose by a person being in esse to take. 

In Manning and Andrew^ s case, (c) the judges were equally 
unsettled in their notions respecting the operation of the statute 
on contingent uses. Some of them were of opinion, that a 
sufficient actual estate remained in the feoflees to sCpport the 
uses, while others thought that the feoftbes were, by the statute 
of uses, made mere conduit pipes, through which the estate 
was conveyed to the uses as they arose, and they were divested 
of all estate. I'he statute drew the confidence* out of the 
feoffees and reposed it upon the land, which rendered the use to 
every person entitled in his due season under the limitation. 
According to this opinion, the feoffees had no right of entry, 
and could not, by release, confirmation, or otherwise, do any- 
thing to the prejudice of the uses limited. In a few years 
ChudleigKs case (d) arose, and has ever been regarded as a 
great and leading case on the doctrine of contingent uses. 

The principal question in that case was concerning the power 


(a) Sugden on Powers, 2d London edit. 13, 14. 

(b) Dyer, 340, a. 2 Leon. 14. 

\c) 1 Leon. 256. 

(il) 1 Co. 120. Anderson, 309. Mr. Sogden says, that Ch. J. Anderson’s import 
of this case is indisputably the best; and an abstract pf the translation of it is in 
belt’s Uses, by Sugden, app. 521. 
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6t feoffees to uses, to destooy contingent uses by fine or feoff- 
meut, before the uses came into being. It was a very complex 
settlement case. Lands were conveyed by feoffment to feof- 
fees, in a series of successive uses, and, among others, to the 
use of the feoffees and their heirs, during the life of the settler’s 
eldest son, remainder to the grandsons of the settler, succes- 
sively in tail, with remainder to the right heirs of the eldest 
sons. The feoffees seised to these uses after the death 
of the feoffor, enfeoffed *his eldest son in fee without *240 
consideration, and with notice in the son of the uses in 
the settlement. The eldest son bad a son born thereafter, and 
after that birth he conveyed to *a stranger in fee ; and the ques- 
tion arose between the title of the stranger under the convey- 
ance, and the title of the grandson under that settlement. The 
point was, whether the act of the feoffees destroyed the contin- 
gent remainders, so that a use could never arise out of the 
estate of the feoffees, when the contingency afterwards hap- 
pened by the birth of the grandson. The judgment of the 
court was, that by the feoffment the whole estate was divested, 
and drawn out of the feoffees, and the future contingent uses 
destroyed, [a) 

The minority of the judges held, that there was no estate, 
right Or scintilla juris remaining in the feoffees, and that the 
notion of a scintilla was as imaginary as the Utopia of Sir 
Thomas More. The seisin which the feoffees had at the begin- 


(a) Chudleigh’s case was argued several times before all the judges of England, 
and we find the, great names of Bacon and Coke among the counsel who argued the 
cause. The case is replete with desultory and curious discussion, and some of it 
L6rd Hardwicke admitted to be so refined and bpeculativc as not to be easily under- 
stood. The disposition and policy of the judges was to check contingent uses, which 
they deemed to be productive of mischiefs, and tending to perpetuities. They re- 
garded the statute of uses as intending to extirpate uses, which were often found to be 
• subtle and fraudulent contrivances ; and their evident object was to restore the sim- 
plicity and integrity of the common law. Notwithstanding the scholastic and mys- 
terious learning with which the case abounds,' it carries with it decisive evidence of 
the acuteness, industry, and patriotic views of the sages of the law at that day. Lord 
Campbell says, that Bacon’s argument in this case was one of the most masterly ever 
in Westminster Hall, and it completely demolished the subtle device to create 
a perpetuity. His argument was afterwards shaped into a ** Reading on the Statute 
of Uses/' 
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ning by the feoffment to them, was sufficient to serve ^ all the 
future uses when they came in esse ; and it was not in their 
power to affect, suspend, or destroy the future uses, which were- 
in the interim in nubibus^ and in the preservation of the law, 
and the cestui que use was, consequently, entitled. But a large 
majority of the judges decided that the feoffment made 
*241 by the feoffees divested all *the estates and the future 
uses ; and they assimilated contingent uses to contingent 
remainders, and endeavored to bring them within the same 
rules, and render them liable to be destroyed in the same man- 
ner. They held, that the statute could not execute any uses 
that were not in esse, and tha'c contingent uses might be de- 
stroyed or discontinued before they came in esse, by all such 
means, as, for instance, by feoffment, forfeiture, or release of the 
estate, as uses might have been discontinued or destroyed by 
the common law. They held, that not a mere scintilla remained 
in the feoffees, but a sufficient estate to serve and support the 
contingent uses when they came in esse, unless their possession 
was disturbed by disseisin or otherwise, and then they would 
have a right of entry, unless they did some act to bar it. One 
great principle of policy governed the judges in this case, in 
holding that contingent remainders might be thus destroyed, 
and that was to prevent perpetuities, which were so odious in 
the ancient law. {a) The decision in ChudleigWs case, settled 
the doctrine, that contingent remainders, even by way of use, 
were destroyed by the destruction of th? particular estate. The 
judges gave the same operation to a feoffment in regard to 
contingent uses, as they did in respect to contingent remain- 
ders. (6) 

The fiction of a scintilla juris, or possibility of entry in the 
feoffees, or releases to uses, sufficient to feed the contingent 
uses when they come into existence, and thereby to enable the 
statute to execute them, has been deduced from these 'an- 


(a) See 1 Vent. 306, where this principle is asserted. 

(b) See Sugden on Powers, c. 1, see. 3, who has examined all these cases, And 
whose clear analysis of them has guided and greatly assisted ine. Mr. Preston, in 
his Treatise on Kstates, vol. i. 160-171, has gone over the same cases, though not in 
the same critical and masterly manner. 
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cieftt cases, {a) Such a particle of right or interest * has * 242 
been supposed to be indispensable to sustain the contin- 
gent use. Upon conveyances to uses, when there is a person 
in esse seised to the uses, the seisin is immediately transferred to 
ihe cestui que use^ and the whole estate is divested and drawn 
out of the feoffee or releasee. But contingent uses cannot be 
executed when there is no cestui que use in existence ; and the 
doctrine has been stated, (and it was assumed by the judges in 
Chudleigh^s case^) that there was a necessity of supposing some 
person seised to the use, when the contingency arose, to enable 
the statute to operate. There must be a person seised, and a 
use in esse, or there cannot be an execution of the possession 
to the use. The estate in the land is supposed to be transferred 
to the person who liath the estate in the use, and not to the use ; 
and it is inferred, that no use can become a legal interest, until 
there shall be a person in whom the estate may vest. When 
the estate of the use is divided into portions, and there is a dis- 
continuance of the legal estate, the contingent remainder by 
way of use cannot be coniinmjd, until the trustee, or the ten- 
ant of some preceding vested estate, hath by entry or action 
regained the seisin, so as to serve and supply the contingent 
uses when the contingency happens. To meet the difficulty, 
remorse was had to the refinement of a scintilla juris remain- 
ing in the feoflee to uses ; and if the contingent use, limited 
upon a precedent estate of freehold, should be divested, actual 
entry was deemed necessary to revest the scintilla juris of the 
feoffees, or releases to uses, and thereby enable them to support 
the contingent, springing or shifting use when it arises. There 
must be either an actual seisin to support the contingent use, or 
this possibility of entry or scintilla; and if such seisin or scinr 
tilla be divested before the use arises, as was the fact in Chud-* 
leighh case^ the use is totally destroyed. (6) 

* This view of the subject has been met and opposed * 243 
by some of the most distinguished writers on real prop- 
erty at the present day. 

.(rt) Chudleigh'8 case, supra. Wegg v. Villers, 2 Rol. Abr. 796,* pi. 11-16, 22 
Vhier,a28, 229, S. C. 

(6) Preston on Estates, vol. i. 159. Cruise’s Dig. tit. Remainder, c. 5, seofe. 3, 5, 
c. 6, secs. 37, 89. 
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) 

Mr. Fearne (a) questions the existence and application of the 
doctrine of the scintilla juris to that extent, and denies the 
necessity of actual entry, any more in the case of contingent 
uses, than in the case of contingent remainders, in order to 
regain the requisite seisin to serve the contingent uses. He 
denies the necessity of actual entry by any person to restore a 
contingent use, so long as a right of entry subsists in the 
cestui que me ; and the scintilla ju/ris^ if of any real efficacy, 
must be competent to serve contingent uses without the neces- 
sity of actual entry. The whole controversy relates to the 
common-law conveyances, as feoffments, releases, fines, and 
recoveries, which operate by tKUismutation of possession, and 
under which the fee-simple vests in the feoffees, and the uses 
arise out of their seisin. Mr. Sugden takes a higher and 
bolder stand, and, by a critical review of all the cases, puts to 
flight this Jatuvs of a scintilla^ and shows that it never 
had any foundation in judicial decisions, but was deduced 
from extra-judicial dicta. He considers that the fiction oper-. 
ates mischievously, by requiring actual entry, to restore the 
divested estate, or a feoflbe to uses actually existing when the 
contingent uses arise. Tlie sound construction of the statute 
requires, fliat limitations to uses should be construed in like 
manner as limitations at common law. Thus, if by feoffmtnt 
or release to some third persons, (who are generally strangers in 
interest to the estate,) or by covenant, to stand seised, 
* 244 * or, perhaps, by bargain and sale, [b) a use be limited 


(a) Fcarnc on Remainders, 377-380. 

(b) Mr. Sugden, in liis Treatise on Powers, 38, says, that covenants to stand seised 
are, at this day, wholly disused. This I should not have supposed, from the great use 
rf>f them in the precedents ; and Lord Cli. J. rollexfen, in Hales v. Risley, (Pollex, 
Rep, 383,) speaks of the covenants to stand seised, as one of the usual modes of rais- 
ing uses in marriage settlement. It was said by Newdigate, J., in Heyns v. Villnrs, 
(2 Sid. Rep. 158,) that a contingent use could not be raised by bargain and sale ; and 
Mr. Sugden is of the same opinion ; because a bargain and sale requires a ebnsidera- 
tit)n, and the intended cestui que t(.se,(,not in esscy cannot ])ay a consideration, and a con- 
sideration paid by the tenant for life would not extend to the unborn son. Gilbert 
on Uses, by Sngden, 398. Lord Chief Baron Gilbert raises a doubt upon the samq^ 
point, and this is no doubt the settled English rule ; but it is a hard and unreasonable 
technical objection, and the good sense of the thing is, that the consideration paid by 
tlie tenant for life should enure to sustain the deed throughout, in like manner as a 
promise to B., for the benefit of C., will endure to the benefit of C., and give Sim a 
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to A. for life, remainder to trustees to preserve contingent 
uses, remainder to the first and other unborn sons in tail, the 
use is vested in A., and the uses to the sons are contingent, 
depending on the particiular estate ; and in case of a feoffment 
afid release by A., the tenarrt for life, the uses would be sup- 
ported by the right of entry in the trustees. The feoffees, or 
releases to uses, could neither destroy nor support the 
contingent uses. The statute * draws the whole estate *245 
in the land out of the feoffetis, and they become divested, 
and the estates limited prior to the contingent use, take effect 
as legal estates, and the contingent uses take effect as they 
arise by force of the original seisin of the feoffees. If there be 
any vested remainders, they take effect according to the deed, 
subject to divest, and open, and let in the contingent uses, in 
the proportions in which persons afterwards arising may become 
capable of taking under the limitation. To give a fuller illustra- 
tion of this abstruse point, we may suppose a feoffment in fee* 
to A., to the. use of for life, remainder to his first and otlnir 
sons unborn, successively in tail, remainder to C. in fee ; the 
statute immediately draws the whole estate out of A., and 
vests it in B. for life, remainder to C. in fee, and those estates 


right of action. Dutton v. Pool, 2 Lev. 210. T. Kaym.302. Schermerhorn v. Van- 
derheyden, 1 Johns. Rep. 139. Owings v. Owings, 1 Harr. & Gill, 484. Sailly v. 
Clevel<^nd, 10 Wendell, 15G. Kemper v. Smith, 3 Martin’s Louis. Rep. 622. Car- 
negie V, Morrison, 2 Metculf Rep. 381. The consideration requisite is merely nomi- 
nal. A peppercorn is a sufficient consideration to raise a use. Anon. 2 Vent. 39. 
If no consideration be stated in the pleadings, setting forth a deed of bargain and 
sale, the omi.ssion is but matter of form, and can only be objected to on special de- 
murrer. Bolton V. Bishop of Carlisle, 2 II. Blacks. Rep. 2.')9. And why should not 
the courts admit the consideration paid by the tenant for life to enure to sustain the 
deed, with all its contingent uses ? An assignment of property to a creditor is good 
without his knowledge, if he comes in afterwards and assents to it; (7 Wheat. Rep. 
556. 11 Ibid. 97 ;) and why should not the son, when ho comes in esse^ be permitted 
to advance a consideration, and give validity to the use ? In New York, the question 
can never herq^ftcr arise, for wc have no longer any conveyances to uses. The stat- 
ute of uses is repealed, and uses are abolished anjj turned into legal estates, except so 
far as they may exist in the shape of trusts, or be attendant on powers. All future 
of expectant estates, and all vested estates and interests in land, are equally conveyed 
by grant. Feoffments and fines arc abolished; and though deeds of bargain and sale, 
and, of lease and release, may continue to be used, they shall be deemed grants. New 
York Revised Statutes, vol. i. 727, sec. 45. Ibid. 725, sec. 35. Ibid. 738, 739. See 
also, further on this subject, infra^ 491. 

VOL. IV. 24 
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exhaust the entire seisin of A., the feoffee. The estate in con- 
tingency in th(? unborn sons is no estate until the contingency 
happens ; and the statute did not intend to execute contingent 
uses, but the contingent estates are supported By holding that 
the estate in B. and C. were vested sub modo only, and wctuld 
open, so as to let in the contingent estates as they come in esse. 
There is no scintilla whatever remaining in A., the feoffee, but 
the contingent uses, when they arise, take effect, by relation, 
out of the original seisin. By this clear and masterly view of 
the subject, Mr. Sugden destroys all grounds for the fiction of 
any scintilla Juris in A., the feoffee, to feed the contingent 
uses, {a) 

Mr. Preston, dn his construction of the statute of uses, is also 
of opinion, that^liinitations of contingent uses do give contin- 
gent interests, and that the estate may be executed to the use^ 
though there be no person in whom the estate thus executed 
may vest. The statute passes the estate of the feoffees in the 
land, to the estates and interests in the use, and apportions 
the estate in the land to the estates and interests in the use. 

Immediately after the •conveyance to uses, no scintilla 
*246 juris^ or the most remote possibility of * seisin, remains 
with the trustees. But Mr. Preston speaks with dilfi- 
dence of his conclusions, and he is of opinion, that the doctrine 
respecting the scintilla juris requires to be settled by judicia 
decision. (&) 

I am not aware that the English doctrine of remainders and 
uses has undergone any essential alteration in the United 
States, except it be in the late Revised Statutes of New York. 
The general doctrines of the English law on the subject con- 
stitute, as I presume, a branch of the municipal jurisprudence 
of this country. A statute of Virginia, in 1792, made some 
alteration of the law of remainders, by declaring that a con- 
tingent remainder to a son or daughter unborn, was good, 


(a) Sugden on Powers, c. 1, sec 3. 

(ft) Preston on Estates, vol. i. 1 64-1 84. It is rather extraordinary that Mr. Cornish 
should undej'take to write and publish from the temple, an Essay on the Doctrine of 
> Remainders, so late as 1827, and assert that the doctrine of scintilla jw is rested on 
paramount authority, without even taking notice of the full and exhausting discus- 
. sions in opposition to it, by such masters of the science as Preston and Sugdenr 
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although there was no particular estate to support it after the 
father’s death. But, in New York, very deep innovations have 
recently been made upon the English system. No valid re- 
mainder can be defeated by the determination of the precedent 
estate, before the happening of the contingency on which the* 
remainder is limited to take effect ; and the remainder takes 
effect when -the contingency happens, in the same manner and 
to the same extent as if the precedent estate had continued, {a) 
This relieves us in New York, and fortunately and wisely re- 
lieves us, from the burden of investigating and following all 
the inventions and learning calculated to elude the fatal con- 
sequences of the premature destruction of the particular estate. 
But another and more momentous change in the law, has an- 
nihilated at once all this doctrine of remainders by way of use. 
The New York Revised Statutes {h) have abolished 
uses and trusts, except as * authorized and modified in * 247 
that article, and have turned them into legal rights. The 
article is a very short one, and allows resulting trusts, and four 
sorts of express trusts. Every contingent remainder which, 
under the English law, is by way of use, is now, in New York,, 
a strictly legal contingent remainder, and governed by the same 
rules. There is no longer any need of trustees to preserve con- 
tingent remainders ; and they could not exist if they were 
necessary, for their duty is not one of the express trusts which 
may be created. It is declared, that every disposition of lands, 
whether by deed or devise, shall be directly to the person in 
whom the right to the possession and profits shall be intended 
to be invested, and not to any other, to the use of, or in trust 
for such person ; and if so made, no estate or interest, legal or 
equitable, vests in the trustee, (c) 

But, to proceed with the review of the general law on the 
subject of remainders, there is one case which forms an excep- 
tion to the rule that a preceding particular estate of freehold is 
requisite to support contingent limitations, and that is where 


{a) New York Revised Statutes, vol. i. 725, sec. 34. 

(6J Vol. i. 727, secs. 45, 50, 55. 

(c) New York Revised Statutes, vol. i. 728, sec. 49. See also tn/9*a, under the head 
Of Usei and Trusts, 
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the legal estate is vested in trustees. The estate will continue 
in that instance, notwithstanding the failure of an intermediate 
life-estate, until the persons who were to take the contingent 
remapidcr should come in esse^ and in the interval the rents 
tvill belong to the grantor, or to his heirs, by way of resulting 
trusts, (a) 

*248 * VIL Of the time within which a conting'ent remain^ 

* dvr must vest. 

The interest to be limited as a remainder, either vested or 
contingent, must commence or pass out of the grantor in the 
same instrument, and at the tiiAc of the creation of the particu- 
lar estate, and not afterwards, {b) It must vest in the grantee 
either in esse^ or by riglit of entry, during the continuance of 
the particular estate, or at the very instant that it determines, (c) 
The rule was founded on feudal principles, and was intended to 
avoid the inconvenience of an interval when there should be no 
tenant of the freehold to do the services of the lord, or answer 
to the suit of a stranger, or preserve an uninterruj)ted .connection 
between the particular estate and tlie remainder. If, therefore, A. 
makes a lease to B. for life, with remainder over, the day after 
his death ; or if an estate be limited to A. for life, remainder to 
the eldest son of B., and A. dies before B. has a son, the re- 
mainder, in either case, is void, because the first estate was 
determined before the appointment of the remainder. There 
must be no interval, or “ mean time,” as Lord Coke expresses 


(a) Fearnc on Remninders, 383, 384, Preston on Estates, vol. i. 241. In Hop- 
kins t\ Hopkins, Cases temp Talb. 43, Lord Talbot considered stub a limitation as 
good by way of cxecutoiy devise . but afterwards, in Cluipraan v, Blissel, Ibid. 145, 
he held it to be good either way, and might be taken as a future limitation or as a 
contingent remainder of a tiust. A strict conditional limitation docs not require any 
particular estate to support it. But the difficulty of distinguishing betweeu such a 
limitation and a contingent remainder, has been already noticed; (see s«/iro, p. 128, 
note,) and in Doc v llennoage, (4 Term Rep. 13,) both the bar and bench assumed a 
conditional limitation to bo, what Mr. Cornihh says (Essay on Remainders, 221) it 
was not, vi/. . a contingent remainder. If this be so, the distinction must be very 
latent and tine spun, to have escaped detection by such judges as Lord Kenyon and 
Mf. Justice Buller ! 

(5) Piqwd. 25, 28. Co. Litt. 49, a, b. 

(c) Colthirst u. Bejushin, Plowd. Rep. 25. Archer's case, 1 Co. 66. Chudlftigh's 
case, 1 Co. 138. 
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it, between the particular jBstate and the remainder supported 
by it. If the particular estate terminates before the remainder 
can vest, the remainder is gone forever; fora freehold cannot, 
according to the common law, commence in futuro. (a) This 
rule, upon a strict construction, was held by the courts of 
to exclude a posthumous son from taking a contingent remain- 
der, when the particular estate determined before he was born, 
and the person who succeeded took by purchase. But the 
decision of the K. B. upon that point was reversed by 
the* House of * Lords ; (/j) and it is now the settled law in * 249 
England and in this country, that an infant en ventre sa 
mere^ is deemed to b('. in esse, for tlie purpose of taking a re- 
mainder, or any other estate or interest which is for his benefit, 
whether by descent, by devise, or under the statute of distri- 
butions. (c) 

The remainder must be so lirriited as to await the natural 
determination of the particular estate, and not to take effect |n 
possession upon an event which prematurely determines it. {d) 
This is the true charact (eristic of a remainder; and the law will 
not allow it to be limited to take effect on an event which goes 
to defeat, or abridge,' or work the destruction of the particular 


(a) 3 Co. 21, a. 2 lllacks. Com. 168.' Preston on Abstracts, vol. i, 114. In 
Festing v. Allen, 12 Mccson & Wclsby, 279, it was adjudged, that if there was a 
tenant for life under a de-vise, with a contingent remainder in fee for such of her chil- 
dren as should attain the age of twenty-one, and tio child attained that age at her 
death, the estate as well as the limitations over were divested by her death, and the 
estate went to the heir at law. This was only u recognition of a settled principle, 
and yet the case was elaboraitely discu.sscd. If the, devise had been to the mother 
for life, and at her death to her children, then they would have had vested remainders 
in fee, according to the case of Doe v. Provoost, 4 Johnson’s Rep. 61. Sec supra, 
205. 

(b) Reeve v. Long, 1 Salk. 227. 

(c) Willcs, Ch. J., in Goodtitlc v. Wood, cited in 7 Term Rep. 103, note. Sted- 
fast V, Nicoll, 3 Johns. Cas. 1 8. Swift v. Duffield, 5 Serg. & Rawle, 38. Statute of 
Alabama, 1812. Harper v. Archer, 4 Smedcs & Marshall, 99. Marsclli^ v. Thal- 
himer, 2 Paige, 35. In the last two cases it was decided, that, as respects the rights 
of others, a child born dead, within such an early stage of pregnancy as to be incapa- 
ble of living, is not deemed to have been in esse ; and if born within the first six 
months after conception, the presumption is that it was incapable of living. This is 
the rale of the civil law, as adopted in the Code Napoleon, art. 312, 314, and in the 
CivillSlOde of Louisiana, art. 205. 

{d) Cogan v. Cogan, Cro. Eliz. 360. Plowd. Rep. 24, b, 29, a, b. 

24 
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estate ; and if limited to commence on such a condition, it is 
void. Thus, if there be a lease to A. for life, and if B. do a 
certain act, that the estate of A. shall then cease, and the re- 
mainder immediately vest in C., it is clear that the remainder 
will be void in that case, (a) . This rule applies to common-law 
coiiv(iyances, and follows from the maxim that none but the 
grantor and his heirs shall take advantage of a condition ; and 
both the preceding estate and the remainder are deviated by the 
entry of the grantor, (/j) ^ If limitations on such conditions be 
made in conveyances to uses and in wills, they are good as con- 
ditional limitations, 2 or future or shifting uses, or execu- 
* 250 tory devises ; and uponUhe breach of the * condition the 
first estate, ipso facto^ determines without entry, and the 
limitation over commences in possession, (c ) . The distinction 
appears to turn essentially on the difference between a limita- 
tion and a condition ; and the remainder over will be good in 
the former case ; for it is of the nature of a limitation to em- 
brace those estates to which fixt^d boundaries are prescribed, 
and which, by the terms of the instrument creating them, expire 
when they have arrived at those limits, (d) 

The New York Revised Statutes (c) allow a remainder to be 
limited on a contingency, which, in case it should happen, 
wo\ald operate to abridge or determine the precedent estate ; 
and every such remainder is to be construed a conditional limi- 
tation, and to have the same effect as such a limitation would 
have at law. This legislative provision meets the very case, * 
and abolishes the strict and hard rule of the old law applicable 
to common-law conveyances ; but as a rule was never applied 
to conveyances to uses, or to devises, the statute only reaches 
a dormant principle, which is rarely, if ever, awakened at the 
present day. The New York Revised Statutes, in many other 
respects, have made very essential alterations in the common- 

(o)|Plowd. llcp. 29, b. (6) Fearneon Remainders, 332. 

(c) Fearnc on Remaiiidcrs, 319. {d) See supra^ p. 1 26. 

(e) Vol. i. 725, sec. 27. 


1 Webster v! Cooper, 14 How. XT. S. 488. 

^ But conditional limitations are never to be exlended beyond what is absolutely iiecee- 
sary from the context of the will. Martin t». Ballou, 18 Barb. 119. 
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law doctrine of remainders ; and a summary of those altera- 
tions cannot be unacceptable to the student in ev(^ry slate. 
Thus, a contingent remainder in fee may be created on a prior 
remainder in fee', to take effect in the event that the prior estate 
determines before the person io Vhom it is limited attains the 
age of twenty-one. (a) No remainder can be created upon an 
estate for the life of any other person or pbrsons than the grantee 
or devisee of sucli estate, unless such a remainder be a fee ; 
nor can a remainder be created upon such an estate in a 
term for years, * unless it be for the whole residue of such *251 
term, (b) Nor can a remainder be made to depend upon 
more than two successive lives*in being ; ^ and if more lives be 
added, the remainder takes effect upon the cleath of the first 
two persons, named, (c) A contingent remainder cannot be 
created on a term for years, unless the nature of the contin- 
gency on which it is limited be such that the remainder must 
vest an interest during ihe continuance of not more than two 
lives in being at the creation of such remaindt^r, or upon the. 
termination thereof, (d) No estate for life can be limited as a 
remainder on a term of years, except to a person in being at 
the creation of such estate, (c) A freehold estate, as well as a 
chattel real, (to which these regulations equally apply,) may be 
created to commence at a future day ; and an estate for life 
may be created in a term of years, and a remainder limited 


(а) New York Revised Statutes, vol. i. 723, sec. 16. 

(б) Ibid. vol. i. 724, see. 18. 

(c) Ibid. sec. 19. 

(d) Ibid. vol. i. 724, sec. 20. 

(e) Ibid. vol. i. *24, see. 21. Upon a devise to A. for fifty years as an absolute 
term, remainder to B. for life if he should marry C., and remainder to the childrcQ 
of such marriage ; here the remainder to B. is eontihgent, but must vest in interest, 
if e\er, in his lifetime, and tails it he dies within the term. The ultimate reinainder 
must vest, it e\ er, within the period of one life in being at the death of the testator. 
The first child would, upon its birth, take a vested interest in the liltiniute remainder 
in fee, subject to open and let in after-born children. Marsellis v. Thalhinier, 2 Paige, 
35. Hawley & King w. James and others, 5 Paige, 318. S. C. 16 Wendell, 61. 
Vide supra, p. 205. 

1 A limitation upon minorities is virtually a limitation upon lives. Taylor v, Gould, 10 
Barb. 388. See also same case as to what is held a contingent and not a vested remaixi- 
der. 
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thereon ; and a remainder of a freehold or chattel interest, either 
contingent or vested, may be created expectant on the deter- 
mination of a term of years, {a) Two or more future estates 
may be created to take effect in the alternative, so that if the 
first in order shall fail to vest, the next in succession shall be 
substituted for it ; and no future estate, otherwise valid, shall 
be void on the ground *Qf the probability or improbability of the 
contingency .on which it is limited to take effect, (h) . When a 
remainder on an estate for life, or for years, shall not be limited 
on a contingency defeating or avoiding such precedent estate, 
it shall be construed as intended to take effect only on the death 
of the first taker, or the expirafion by lapse of time, of such 
term of years, (c*) No expectant estate shall be defeated 
* 252 or barred by any alienation, or * other act of the owner 
of the intermediate estate, nor by any destruction of such 
precedent estate by disseisin, forfeiture, surrender, merger, or 
otherwise, except by some act or means which the party creat- 
ing the estate shall, in the creation thereof, have provided for 
or authorized. (cZ) Nor shall any remainder be defeated by the 
determination of the precedent estate before the happening of 
the contingency on •which the remainder is limited to take 
efifect ; and should the contingency afterwards happen, the re- 
mainder shall take effect in the same manner, and to the same 
extent, as if the precedent estate had continued to the same 
period, (e) ^ 

Some of the above enactments are not very material, and 


{a) Ibid. vol. i. 724, sec. 24. 

(6) Ibid. vol. i. 724, secs. 25, 26. 

(c) Ibid. vol. i. 725, sec. 29. , 

{d) The Massachusetts Revised Statutes of 1836, part 2, tit. 1, c. 59, sec. 7, have 
made the same provision for the preservation of expectant estates. 

(e) New York Revised Statutes, Vol. ii. 725, secs. 32, 33, 34. The remainder-man 
may be let in to defend suits brought against the tenant of the particular estate, or to 
recover the same when lost by the tenant's default. Ibid. vol. ii. 339, secs. 1,2. No 
undue recovery against the tenant bars the title of the remainder-man to relief. Ibid, 
vol. ii. 340, secs. 6, 7. In Virginia, the doctrines of the common law, relating to the 
destruction of contingent remainders, by the determination of the particular estate 
before the contingency, have also undergone essential changes by statute, and the 
policy of the legislature was to place contingent remainders beyon4 the reach of 
accident to the particular estate. Trustees, to preserve contingent remainders, are no 
longer in much use. Lomax's Digest, vol, i. 457, 463. 
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are only declaratory of the existing law ; but those which relate 
to the precedent estate, and render such an estate no longer 
requisite to sustain the remainder, will produce a very bene- 
ficial change in the doctrine of remainders, and disperse a 
cloud of difficulties, and a vast body of intricate learning re- 
flating to the subject. As these prbvisions do not affect vested ' 
rights, nor the constrijction of deeds and instruments which 
took effect prior to the first of January, 1830, (a) the learning 
of the English law on the subject of remainders and convey- 
ances to uses, will not become dormant in New York during# 
the existence of the present generation. 

A contingent remainder may fail as to some, and take effect 
as to other persons, in consequence of some only of the per- 
sons entitled in remainder coming in esse during the particu- 
lar estate; as in the case of a remainder to the right heirs 
of A. and B,, and A. only dies during the continuance 
*of the preceding estate, whereby the remainder vests *253 
in his heirs, (b) 

VIII. Of the destruction of contingent remainders. 

If the particular estate determine, or be destroyed before the 
contingency happens on which the expectant estate depended, 
and leave no right of entry, the remainder is annihilated. 
The alteration in the particular estate which will destroy the 
contingent remainder, must amount to an alteration in ♦its 
quantity, and not merely ii^ the quality ; (c) and, therefore, the 
severance of the jointure between two joint-tenants for life, 
will not destroy the contingent remainder, limited after their 
joint estate. The particular estatedn the tenant in tail, or for 
life, may be destroyed by feoffment or fine ; for these* convey- 
&nces gain a fee by disseisin, and leave no particular estate in 
esse, or in right, to support the contingent remainder, (d) So, 


(а) Now York* Revised Statutes, vol. i. 750, sec. 11. 

(б) Bro. tit. Done and Rem. pi. 21. Matthews v. Temple, Comb. 467. Feame 
on Remainders, 393. 

(c) Fearne on Remainders, 426. Lane u. Pannell, 1 Rol. Rep. 238, 317, 488. 
Harrison v. Bolsey, T. Raym. 413. 

, {dj Archer’s case, 1 Co. 66. Chudlcigh's case, 1 Co. 120, 137, b. 2 Rol. Abr. 
418, pi. 1, 2. Purefoy v, Rogers, 2 Lev, 39. Chudleigh’s case is a strong authority 
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if the tenant for life disclaimed on record, as by a fine, a for- 
feiture was incurred upon feudal principles; and if the owner 
of the next vested estate of freehold entered for the forfeiture, 
the contingent remainder was destroyed, (a) A merger, 
*254 by the act *of the parties, of the particular estate, is 
also .equally effectual as a fine to destroy a contingent 
remainder, (b) But with respect to tljis doctrine of merger, 
there are some nice distinctions arising out of the case of the 
inheritance becoming united to the particular estate for life by * 
descent; for, as a general rule, the contingent remainder is 
destroyed by the descent of the inheritance on the particular 
tenant for life. Out of indulgence, however, to last wills, the 
law makes this exception, that if the descent from the testator 
or the particular tenant, be immediate^ there is no merger; as 
if A. devises to B. for life, remainder to his first son unborn, 
and dies, and the land descends on B. as heir at law. Here 
the descent is immediate. But if the fee, on the death of A., 
had descended on C., and at his death on B., here the descent 
from A. would be only mediate^ and the contingent remainder 
to the unborn son of B. would be destroyed by merger of the 
particular .estate on the accession of the inh(;ritance. Mr. 
Fearne (c) vindicates this distinction, and reconciles the jarring 
cases by it; and it has been since judicially established, in 
Crump V. Norwood, (d) 


to prove that a feoffment, without consi(l(*ration, and even with notice in the feoffee of^ 
the trust, will destroy a coiitinj^ent renr>inder. It is a doctrine flagrantly unjust, and 
repugnant to every settled principle in ecpiity, as now understood. 

(а) Co. Litt. 252, a. There has hcen a long and vexed (piestion in the English 
lay, how ftir a common recovery, suffered by a tenant in tail, would bar a remainder 
to, the king. It was declared by the highest authorities, in the House of Lords, in the 
late case of Blosse i;. Clanniorria, (3 Bligh, app. 62,) to be still a doubtful point of 
law. I alhfde to it merely as frc.sli proof of the everlasting uncertainty that perplexes 
this branch of legal science. 

(б) Purefoy v. Rogers, 2 Saund. Rep. 386. 

(c) Fearne on Remainders, 432-434. 

(d) 7 Taunt. Rep. 362. This is one among the thousand samples of the refine- 
ments which have gradually accumulated, until they have, in a very considerable 
degree, oversliadowed and obscured many parts of the English law of real property ; 
and I am more and more improsseil with a sense of the great utility of the provision 
rescuing contingent remainders, by legislative authority, from all perplexing depend- 
enc6 on the particular estate. 
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In equity, the tenant for life of a trust cannot, even by a fine, 
destroy the contingent remainder dependent thereon ; and it 
will only operate on the estate he can lawfully grant, (a) 

A court of equity does not countenance the *destruc- *255 
tion of contingent remainders ; and Lord Loughborough 
observed, that it had been intended to bring a bill into parlia- 
ment to prevent the necessity of trustees to preserve contingent 
.remainders, (b) There* is also an established distinction be- 
tween those wrongful conveyances at common law which act 
on the possession, and those innocent conveyances which do 
not ; and, therefore, a conVeyance of a thing lying in grant does 
not bar a contingent remaind<‘m Nor do conveyances which 
derive their operation from the statute of uses, as a bargain 
and . sale, lease and release, and covenant to stand seised, bar 
contingent remainders, for none of them pass any greater estate 
than the grantor may layvfully convey, (c) There are also some 
acts of a tenant for life, which, though they amount to a for- 
feiture of the estate, and give the vested remaindei-man a title 
to enter, yet they do .not destroy the contingent remainder, un- 
less advantage be taken of the forfeiture by some subsequent 
vested remainder-man. They do not, ipso facto ^ discontinue, 
divest or disturb any subsequent estate, nor make any altera- 
tion or merger of the particular estate, {d) Though a right of 
entry, even after the particular tenant be disseised, will support 
a contingent rernaindc^r, yet, when once the right of entry is 
gone, it is gone' forever, and a new title of entry will not restore 
the remainder. If there be, therefore, a teftant for life, with 


(а) Lord Hardwicke, in Lcthieullier v. Tracy, 3 Atk. Rep, 730. 

(б) 5 Vesey, 648. This has been done, as we have already observed, in New York, 
by the New York Revised Statutes, vol. i. 725, sees. 32, 34, rendering expectant estates 
or remainders no longer dependent on the contimuinco of the precedent cstjRe. So, in 
Mississippi, by the Revised Code of 1824, p. 459, the same rule is declared, and an 
estate of freehold or inheritance may be made to commence in futuro by deed as well 
as by will. Mr. Cornish thinks that the doctrine of remainders can scarcely be said 
to apply to equitable estates ; for every ulterior limitation of a trust is, in substance, 
an executory trust, and more analogous to a future use or executory devise than to a 
remainder, Cornish on Remainders, 208. 

(c) Gilbert's Law of Uses, by Sugden, 312. Litt. sec. 600. Mageunis v. M'Cul- 
logh^ Gilb. Rep. 236. 

\d) Feame on Remainders, 405, 406. 
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contingent remainder over^ and the tenant for life makes a 
feoffment in fee, upon condition, and the contingency 
*256 happeiiB before the condition *is broken, or before entry 
for breach thereof, the remainder is totally destroyed, 
though the tenant for life should .afterwards enter for the con- 
dition broken, and regain his former estate, (a) 

To preserve the contingent remainder from the operation of 
the feoffment, which, in this respect, sacrificed right to fiction 
and metaphysical subtlety, recourse has been had to the crea- 
tion of trustees to preserve the contingent remainder during the 
life of the tenant for life, notwithstanding any determination of 
the, particular estate prematncely, by forfeiture or otherwise. 
This precaution is still used in settlements on marriage, or by 
will, where there are contingent remainders to be protected. 
The legal estate limiied to trustees during the tenant’s life, is 
a vested remainder in trust, existing . between the beneficial 
freehold and the contingent remainder, and the limitation in 
trust is not executed by the statute of uses, and the legal estate 
in such cases remains in the trustees. The tenant for life has 
a legal estate, and the remainder of the same character and for 
the same period is vested in the trustees ; and if the particular 
estate determines otherwise than by the death of the tenant, 
the estate of the trustees eo instanti, takes effect, and as a par- 
ticular estate in possession, it supports the remainder depend- 
ing on the contingency, (b) The trustees are entitled to a right 
of entry in case of any wToiigfuI alienation by the tenknt for 
life, or whenever liTs estate for life determines in his lifetime by 
any other means, (r) The trustees are under the cognizance 
of a court of equity, and it will control their acts, and punish 
them for a breach of trust ; and if the feoffment be made with 
notice by the .purchaser of the trust, as was the fact in Chud- 
leig-h^s case, a court of chancery will hold the lands still subject 
to the former trust, (rf) But this interference of equity is rogu- 

(a) Thompson v. Leacli, 2 Salk. Rep. .576. Hale, Gh. J., in Purefoy v, Rogers, 

2 Simnd. Rep. 387. Fearne on Remainders, 438, 439. 2 Wodd. Lee. 196, 197. 

{h) Vahderheyden ij. Crandall, 2 Denio^s Rep. 1. The various forms of these set- 
tlonjonts in trust were stated and illustrated by Lord Eldon, in Moody v. Walters, 16 . 
Vesoy, 294, and in Vanderheyden v. Crandall, supra, 

(c) 2 Blacks. Com. 171. •Fearne on Remainders, 409, 410; 

(d) Mansell v, Mansell, 2 P. Wms. 678. 
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lated by the circumstances and justice of the particular case. 
The court may, in its discretion, forbear to interfere, or it may, 
and will, even allow or compel the trustees to join in a sale to 
destroy the contingent remainder, if it should appear that such 
a measure would answer the uses originally intended^ by the 
settlement, {a) 

* IX. Of other properties of contingent remainders, * 257 

If a contingent remainder be created in conveyances 
by way of use, or in dispositions by will, the inheritance, in the 
mean time, if not otherwise disposed of, remains in the grantor 
or his heirs, or descends to the •heirs of * the testator, to remain 
until the contingency happens. This general and equitable 
principle is of acknowledged authority. (/>) Conveyances to 
uses are governed by doctrines derived from courts of equity ; 
and the principles, which originally controlled them, they re- 
tained when united with the legal estate. So much of the use 
as is not disposed of, remains in the grantor ; and if the remain- 
der in fee be in contingency, the inheritance or use, in the mean 
time, results to the grantor, and descends to his heirs, and be- 
comes a springing or shifting use, as the contingency arises. 
The same doctrine is applied to executory devises ; and the fee 
remains unafibeted by the will, and goes to the heir, subject to 
be defeated when the devise takes efl’ect, provided it takes effect 
within the period prescribed against perpetuities, (c) ^ Though 
the fee descends, in the interim, to the heir, there shall be an 
hmtus^ as was observed in Plunket v. Holmes^ to let in the con- 


(a) Sir Thomas Tippen’s case, cited in I P. Wins. 359. Platt v. Sprif^g, 2 Vem. 
Bep. 303. Frowin v. Charleton, 1 Eq. Cas. Abr. 386, pi. 4. Symance v. Tuttam, 1 
Atk. Rep. 613. Feame on Remainders, 410-423. Biscoe v. Perkins, 1 Ves. & 
Bea. 485. 

(b) Sir Edward Clero’s case, 6 Co. 17 b. Davis v. Speed, Cartli. Rep! 262. Pure- 
foy V. Rogers, 2 Saund. Rep. 380. Plnnket v. Holmes, T. Raym 28. Lord Parker, 
in Carter v. Barnadiston, 1 P. Wms. 516. 

(c) Preston on Estates, vol. i. 240, 242. 


1 A will which seeks to create an indefinite succession of life-estates is void, and it is 
not competent under the statutes of Michigan so to construe such a will as to give a life- 
estate to the first takers and a remainder in fee to. the second. St. Amour v. Blvard, 
8 Mich. (Gibbs,) 294. 

VOL. IV. 25 
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tingency when it happens. It was fully and definitely settled 
by Lord Parker, on appeal from the rolls in Carter v. Barnadis^ 
ton^ (a) that the inheritance descends to the heir, in the case of 
a contingent remainder created by will, to await the hap- 
pening of the contingency. The only debatable question, ac- 
cording to Mr. Fearne, is, whether the rule applies to 
*258 conveyances at common *law. As conveyances in this 
country are almost universally by way of use, the ques- 
tion in this case, and in many others arising upon common-law 
conveyances, will rarely occur ; (h) but it is still a point iavolved 
in the general history and doctrines of the English law, and is 
therefore deserving- of the attention of the student. 

If a conveyance be made to A. for life, the remainder to the 
heirs of B. then living, and livery be made to A., Mr. Fearne 
contends that the inheritance continues in the grantor, because 
there is no passage optm for its ti*ansition at the time of the 
livery. The transition itself may rest in abeyance or expecta- 
tion, until the contingency or future event occurs to give it 
operation ; but the inheritance, in the mean time, remains in 
the grantor, for the very plain and unanswerable reason that 
there is no person in rerum natura to receive it; and he or his 
heirs must* be entitled, on the determination of the particular 
estate, before the contingent remainder can take place, to enter 
and resume the estate. He treated with ridicule the notion that 
the fee was in abeyance, or in nubihus^ or in mere expectation 
or remembrance, without any definite or tangible existence ; 

and he considered it as an absurd and unintelligible fic- 
* 259 tion. (c) Of the existence of such a technical rule of * the 

(o) 1 r. Wms. 505. 

(6) In New York, the conveyances by feoffment, with livery, and by finesj and 
common recoveries, are abolished. New York Revised Statutes, vol. i. 738, sec. 136. 
Ibid. vol. ii. 43, see. 324. All conveyances are now to be deemed grants \ and though 
deeds of bargain and sale and of lease and release, may be used, they are to be 
deemed grants. This was a common-law conveyance, and it is now declared to pass 
all the interest of the grantor, if so intended. Ibid. 739, sees. 188, 142. Ibid* 748, 
secs. 1,2. 1 see no reason why the question in the text should not apply to grants in 
New York, equally as it would have done to feoffments with livery before they were 
abolished. 

(c) Fearne on Remainders, 452-458. That an estate in abeyance is to be con- 
sidered as in nubibus, was a doctrine frequently suggested and admitted in Piowden, 
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common law there can be no doubt The principle was, per- 
haps, coeval with the common law, that during the pendency 
of a contingent remainder in fee, upon a life-estate, as in the 
case already stated, the inheritance was deemed to be in abey- 
ance, (a) But a state of abeyance was always odiops, and 
.never admitted but from necessity, because, in that interval, 
there could not be any seisin of the land, nor any tenant to the 
prtBcipe^ rfor any one of the ability to protect the inheritance 
from wrong, or to answer for its burdens and services. This 
was the principal reason why a particular estate for years was 
not' allowed to support a contingent remainder in fee. (6) The 
title, if attacked, could not bt* completely defended, because 
there was no one in being whom the tenant could pray in aid 
to support his right ; and, upon a writ of right patent, the lessee 
for life could not «join the raise upon the mere right. The par- 
ticular tenant could not be punishable for waste, for the writ of 
waste could only be brought by him who was entitled to the 
inheritance. So many operations of law were suspended by 
this sad theory of an estate in abeyance, that great impedi- 
ments were thrown in the way of it, and no acts of the parties 
were allowed to put the immediate freehold in abeyance by 
limiting it to commence in futuro; and we have seen, that one 
ground on which the rule in Shelley’s case is placed, was to 
prevent an abeyance of the estate, (c) Though the good sense 
of the thing, and the weight of liberal doctrine, are strongly op- 
posed to the ancient notion of an abeyance, the technical rule 
is, that livery of seisin takes the reversion or inheritance from 
the grantor, and leaves him no tangible or disposable interest. 
Instead of a reversion he has only a potential ownership, sub- 
sisting, in contemplation of law, or a possibility of reverter; 


(29 a, 35 a, 556, 563, 564,) and Lord Coke, in Co. Litt. 342 b, said, that an estate 
placed in such a nondescript situation, had the quality of fame ; inter nubila caput 
Such an occasional glimpse at fairy land, serves at least to cheer us amidst the dis- 
heartening gloom of the subject. 

(a) Bro. tit. Done and Rem, pi. 6. Gawdy, J., in Chudleigh's case, 1 Co. 
135. 

{by Hob. 1.53. 

(c) Hob. 153. Sir William Blackstone's argument, in Perrin v, Blake. Preston 
on Estates, vol. i. 229, 240-255. 
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*260 *and Mr. Preston (a) insists, that an estate of freehold 
depending on another estate of freehold, and limited in 
contingency, must be in abeyance, and not in the grantor. The 
fee passes out of the grantor, and a vested estate of freehold 
necessarily precedes the remainder, and the inheritance is in 
contingency as well against the grantor, who has no power, 
over it, as against the person to whom the contingent remain- 
der is limited. Mr. Preston confidently asserts, that •the argu- 
ment of Mr. Fearne, however abstractly just and reasonable, 
is without authority, and contrary to all settled technical 
rules. Another able writer (/;) also contends, that the doctrine 
of abeyance was never shaken© or attacked, until Mr. Fearne 
brought against it the weight of his eloquence and talents, (c) 

A vested remainder, lying in grant, passes by deed without 
livery ; but a contingent remainder is a mere jright, and cannot 
be transferred before the contingency happens, otherwise than 
by way of estoppel.^ Lord Coke {d) divides estoppel into three 
kinds, viz : by matter of record, as by letters-patent, fine, 
*261 common recovery, and pleading ; (e) by * matter in writ- 
ing, as by deeds indented ; and by matter in paisy by acts 
of notoriety, as by livery, by entry, by acceptance of rent and 


(а) Preston on Estates, vol. i. 255, Preston on Abstracts, vol. ii. 103-106, 

(б) Cornisli’s Essay on Remainders, 175. 

(c) There can bo no doubt, iboujyjh good sense was with Mr. Fearne, that the book 
authorities arc against him. We cannot surmount the technical rule, if technical 
rules are binding in questions on property. The one in this case deduces its lineage 
from high antiquity. It is found in the Year Books, and is dispersed over Plowden 
and Coke. Mr. Preston and Mr. Cornish have the undoubted advantage ; and 
though Mr. Feariic’s Treatise on Remainders is distinguished for its searching analy- 
sis of cases, he has abandoned them in this instance, and followed the irresistible 
impulse of his judgment. Those other writers are equally masters of abstruse law j- 
and the latter, in particular, is a shrewd and dry critic, dealing in occult points. The 
fee will take an occasional flight to the clouds, and cannot be stayed, for common 
sense is disabled, and pierced by the lonye fallente sagiita ! 

((^) Co. Litt. 352, a. 

(c) Where a tenant, in a writ of equity, disclaimed all title to the land demanded, 
he was held to bo afterwards estopped from setting up against the demandant, or his 
assignee, any title then existing in him. Hamilton v. Elliott, 4 N. H. 182. 


1 And, therefore, cannot be conveyed by a married woman. Den v. Demarest, 1 New 
Jersey B. 626. 
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by partition. Any conveyance by matter of record, or by deed 
indented, of an executory or contingent interest, will work an 
estoppel, (a) Thus, if there be an estate to A. and B., and to 
the survivor in fee, a conveyance operating.by way of an estop- 
pel will bind the contingent remainder in fee ir^ the survivor. 
A lease and release, if the latter be by deed indented, will work 
an estoppel. The estate for life is the only tangible interest, 
and the other is a mere possibility ; and estoppels exist where 
no interest passes from the party, (b) 


(a) Wealc v. Lower, Loll(‘x. Rep. 54, 61. Noel v. Bewley, 3 Simon’s Hep. 183. 

(ff) Co. Litt. 45, a. Bi iislcy r. Bunion, 2 Simon & Stuart, 519. In an elaborate 
note of the learned Entilish editor to the case of the Duchess of Kingston, in 2d vol. 
Smith’s Leading Cases, the law of estoppels is considered, and the cases classified 
under the heads of, (1.) Matter of Rerord. Judgments in courts of reckon! are 
estopj)els, and conclusive l»etwcen the same parties and privies thereto, citjier in 
blood, in law, or by estate. So, also, are decrees, as being quaai of reemd in other 
judicial proceedings, as decrees in chancery, in ecclesiastical, maritime, and military 
courts, %* netnodehet bis trxari proeadnn causa. (2.) Peed. (8.) Matter in pais. All 
these heads, and the sound (piulities of estoppels under each, are illustrated by 
apposite cases. The American editor, Mr. Hare, has also added an elaborate note 
on the same subjei't, confined princijially to a critical discussion of American cases. 
S. C. Law Library, U. S. vol. xxviii., and to the consideration of them 1 would refer 
'the student. The sense of estoppels is, that a man, for the sake of good faith and 
fair dealing, ought to be estopped from saying that to be false which by his means has 
once become accredited for truth; and by his representations has led others to act. 
The very definition of estoppel, said Mr. Justice Cowen, in 3 Hill, 219, is when an 
admission is intended to lead and does lead a man wnth whom a party is dealing, into 
a line of conduct wliich must \»e prejudicial to his interest, unless the party estopped 
be cut off from the power of retraction. So, an estoppel affecting the right of a party' 
in real estate, may be created by matter in pais, cronsisting of acts and declarations of 
a person, by which he designedly induces another to alter his position, injuriously to 
himself. Brown u. Wheeler, 17 Conn. Hep. 345. Kinney v. Farnsworth, Id. 355.1 


1 Frost V. Saratoga Mut. Ins. Co. 6 Denio’s R. 154. L’Araoreux v. Vischcr, 2 Comst. K. 
278. Roe v, Jerome, 18 Conn. R. 138. Id. 443. If a person, with full knowledge, permits 
another^ without objection, to sell his property as the property of the vendor, he will not 
be permitted to question the title of a bond Jidt purchaser. So, where one has a secret 
title to, or trust or interest in, property, and permits another to expend money on the 
credit of such property. Nixon v. Carco, 28 Miss. (6 Cush.) 414. Watkins v. Peck, 13 N. 
Hamp. R. 860. Casey v. Inloos, 1 Gill’s R. 430. It is declared that a party is not estopped 
by his admission or assertion of a conclusion of law. Brewster v. Striker, 2 Comst. R. 19. 
In Freeman v. Cooke, 2 Weis. H. & G. Rep. 663, the whole doctrine of estoppels in pais 
was much discussed, and the rule is laid down with admirable precision by Baron Parke, as 
follows: Where one, by his words or conduct, wilfully causes another to believe in the ex- 
istence of a certain state of things, and induces him to ^t on that be]ief,'or to alter bis 
own previous position, the former is concluded from averring, against the latter, a difiereut 
26 • 
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All contingent and executory interests are assignable in 
equity, and will be enforced, if rnadfe for a valuable considera- 


In Doe V. Martyn, 8 Barn. & Cress. 497, Mr Justice Bnylcy, after an elaborate 
examination of casQp, concluded, that ti fine l)y a contingent remainder-man passed 
nothing i and that when the contingency happened, then in the mouth of a stranger 
to the fine, it was no bar against a claim in the name of the remainder* man. It 
operates by estoppel, and by estoppel only ; and parties and privies may avail them- 
selves of that estoppel.! Rut in Doe v. Oliver, 10 Barn. & Cress. 181, the above 
opinion was qualified, and it was held that a fine by a contingent remainder-man did 
not operate by estoppel only. It had an ulterior operation when the contingency hap- 
pened. It then operates upon tha estate as though it had been vested at the time the 
fine was levied, and the estoppel l)o.comes an estate in interest. Where a party is 
estopped by his deed, all persons elairainjf under or through him arc equally bound 
by the estoppel. Stow r. Wyse, 7 Conn. Bcp. 214. Recitals in a deed of land estop 
parties and privies. Story, J., Carver v. Jackson, 4 Peters’s U. S. Rep. 83. Jackson 
V. Parkhurst, 9 Wendell, 209. A party executing a deed is estopped by the recital 
of a pnrthailar fact, to de»»y that fact. Shelley v. Wright, Willes’s Rep. 9.- Every 
man is hound to speak and act according to the truth of the case, and the law will 
presume he has done so, and will not allow him to contradict such a reasonable pre- 
sumption. Tins is the reason and foundation of the doctrine of estoppe^ Tho 
estoppel prevents circuity of action. Tho truth is deemed to he shown By what 
estops. But the estoppel must be ecriain to every intent, for no one shall be denied 
sotting up the truth, unless it be in a ease of i)luin contradiction to his former allega- 
tioas and acts. Nelson, J,, in Polletrcau v. Jackson, 11 Wendell’s Rep. 117. Jack- 
son V. Waldron, 13 Wendell, 178, Tracy, senator. And as the effect of an estoppel 
may be to shut out the real truth, by its artificial representative, estoppels, whether at 
law or in equity, arc not to be favored or extended by construction. Gaston, J., 
Jones V. l^asser, 1 Dev. & Battle’s N. C. Rep. 464. A recital does not oi>erate as an 
e8tO])pcl in an action by another party not founded on the deed, and wholly collaterAl 
to it. Carpenter V. Bullcr, 8 Mces. & Weis. 209. Whenever the application of tho 
doctrine of estoppel would be likely to defeat the principle on which it rests, to effect 
justice and prevent wrong, it becomes the duty of the courts to prevent its application. 
Blake u. Tucker, 12 Vermont Rep. 44. Technical estoppels by deed or matter of 
record, sometimes conclude tlie party, without any reference to the moral qualities of 
his conduct, hut it is otherwise as to estoppels in pais. Welland Canal Co. v. Hatha- 


stato of things as existing at tho same time. By the term wilfully^ it mu.st be understood, 
if not that the party rc])rosents that to be true which he knows to be untrue, at le^t that 
he means his representation to be acted upon, and that it is acted npon accordingly; yet, 
generally, without regard to intention, if the party so conducts ^himself as to deceive a rea- 
sonable man to his prejudice, he will be estopped from asserting the truth. See, also, Den 
Baldwin, 1 Zabriskie’s N. J. R. 403; Kingsley v. Vernon, 4 Sandf. S. C. R. 361; Cope- 
land r. Copeland, 28 Maine R. 626. See 2 Smith’s Lead. Cas. 4 Am. ed. 486; People v. 
Van Rennssalaer, 6 Selden, (N. Y.) 121. To create an estoppel in paisy an admission must 
be not only made, but acted upon. Farrell v. Higley, Hill & Denio, (N. Y.) 90. 

1 And estoppels arc binding upon parties and privies, privies in blood, privies in estate, 
•and privies in law. Corbett i;. ijorcross, 85 N. H. 99. * 

fi McCleskey v. Leadbetter, 1 Kelly’s Georg. R. 661. 
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tion ; and it is settled, that all contingent estates of inheritance, 
as well as springing and executory uses and possibilities, 
coupled with an interest, where the person to take is certain, 
are transmissible by descent, and are devisable and as- 
signable, (a) *If the person be not ascertained, they *262 
are not then possibilities coupled with an interest, and 
they cannot be either devised or descend, at the common 
law. (b) Contingent and executory, as well as vested interests, 

way, 8 Wendell, 483. Bronson, J., in Dezcll v. Odell, 3 Hill, 215. Nor do estoppels 
bind the sovtM’ei;^n or state. Candler v. Lunsford, 3 Battle’s N. C. Uep. 407. A 
release, or other deed, when the releasor o* i^r.antor has no right at the time, passes 
nothing, and will not carry a title subsequently acquired, unless it contains a clause 
of warranty ; and then it operates by way of estoppel, and not otherwise, Litt. sec. 
44G. Co. Litt. Ibid. Jackson v. Wright, 14 Johns. Bep. 19.3. Dart v. Dart, 7 Conn. 
Hep. 250. Jackson v. Winslow, 0 Cowen’s Kep. 1. Pclletrean v. Jackson, 11 
Wendell, 110.^ See siijrrn^ p. ,35. The deed of a feme covert will not operate by 
way of estofjpel, so as to bar her subse<iuently acquired interest in the land. Jack- 
son V, Vanderlieyden, 17 Johns. Rep. 167. But a fine levied by husband and wife 
will bar her contingent interest, by way of estoppel. Helps if^ Hereford, 2 Barn. & 
Aid. 242. By statute in Missouri, if a person conveys' and purports to convey in fee 
when he has not the legal estate, and he afterwards acquires it, the same shall pass 
immediately to the grantee. Revised Statutes of Missouri, 18.35, p. 119. 

(a) Whitfield v. Fausset, 1 Vcscy, .391. Wright v. Wright, Ibid. 411. Lawrence 
V. Bayard, 7 PaigoJ 76. Varick. v. Edwards, 1 Hoflman’s C’h. Rep. 383, 395-405. 
Pond V. Bergh, 10 Paige, 141. See also supra, vol. ii. 475, note. 

(ft) Lam pel’s ease, 10 Co. 46, with Fraser’s notes, Ibid. 47 b. Roc v, Jones, 1 H. 
Blacks. Rep. 30. Moore v. Hawkins, cited in 1 Ibid. 33. Jones v. Roe, 3 Term 
Rep. 88. Roc r. Griffiths, 1 Win. Blacks. Rep. 605. But [lossihiliiies which cannot 
be grant<‘d or devised, may be released to the owner of the land. Lord Hardwieke, 
Wright u. Wright, 1 Vesey, 411. In the case of Jackson v. Waldron, 13 Wendell, 
178, after a full and learned diseitlision, it was decided, that a mere naked possibility, 
without being coupled with an interest, as that a son may inherit to his father who is 
living ; or where there is a devise of white acre to A., and of black aero to B., and 


1 Bank of Utica r. Mersereau, 3 Ba'*b. Ch. R. 628. If the husband and wife unite, by 
covenants of warranty /in conveying her land, the wife as well as the husband is estopped 
from denying title at the time. Nash v. SpofTord, 10 Met. B. 102. 

The grantee in fee, in either a quitclaim deed or a deed containing covenants of warranty, 
is not estopped from denying that the grantor had any title in the premises conveyed, 
either at or previous to the date of the deed. Such grantee holds adversely to his grantor, 
and may controvert such title, or strengthen his own by acquiring any other title. Averill 
V. Wilson, 4 Barb. S. C. Rep. 180. Sparrow v. Kingman, 1 Comst. R. 242. 

A. conveys land to B., with^ covenants against incumbrances; B. reconveys the land in 
fee and in mortgage to A., with similar covenants; B, is not estopped by the covenants in 
his deed from maintaining an action against A. ffir a breach of A.’s covenant. Haynes v. 
Stevens, 11 N. Hamp. R. 28. See, also, Brown t>. Staples, 28 Maine K. 497; Hubbard v. 
Norton, 10 Conn. R. 422; Pike i;. Galvin, 29 Maine B. 188. 
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pass to the real and personal representatives, according to the 
nature of the interest, and entitle the representatives to them 
when the contingency happens, (a) ^ 


if either die without issue, his estate to go to the survivor, and both bo living, such a 
possibility cannot be assigned, or released, or devised, or pass by descent, and can 
only be extinguished by estoppel. On the other hand, if the possibility coupled 
imth on interest, as when a person, who is to take upon the happening of the contin- 
gency, is ascertained and fixed, such a possibility may be* released, devised, or as- 
signed, like any other future estate in remainder. Forteseuo v. Satterthwaite, 1 Ire- 
dell’s N. C. Rep. 570, S. 1*. A mere ;ms precarium, or possibility of right resting on 
courtesy or an anticipated donation, is not assignable. Co. Litt. 446. Long on 
Sales, Boston edit. 4. Vasse v. Coraegy^, 4 Wash. C. C. 570, 574. Story, J., in 
1 Peters, 193, 213. Munsell v. Lewis, 4 Hill’s N. Y. Rep. 635. 

(a) Fcarno on Rem. 4.59. Preston on Abstracts, vol. ii. 119. Goodtitle v. Wood, 
Willes’s Rep. 211. Goodright v. Searle, 2 Wilson, 29. Sec infra, p. 284. I appre- 
hend that the rule at the con)mon law, that executory interests cannot be transferred 
by deed, except by way of estoppel, no longer exists in New York. By the New York 
Revised Statutes, (vol. i. 723, secs. 9, 10, 13. Ibid. 725, see. 35,) estates in expectancy 
include all future estates, vested and contingent ; and all expectant estates are de- 
scendible, devisable, and alienable, in the same manner as estates in possession. This 
sweeping provision would seem to embrace every executory and contingent interest; 
and all conve^'ances whatsoever are reduced to simple grants. So, by the Mass. 
Revised Statutes of 1835, when any contingent remainder, executory devise, or other 
estate in expectancy, is so limited to any person, that in case of his death before the 
contingency hitppens, the estate would descend to his heirs in fee, such person may 
sell, assign, or devise the same, subject to the contingency. Also, by tlic statute of 
I Viet. c. 26, all contingent interests may be devised, and by the statute of 7 and 8 
Viet. c. 76, made to simplify tlie transfer of property, all executory interests are made 
alienable by deed ; and tlii.s applies not only to real estate, but to executory interests 
in leasehold estates, though it is said to be <Ioubtcd whether the doctrine of executory 
bequests is applicable to any other chattels than real chattels. Williams, on the* Prin- 
ciples of Real Property, Part. IV. ch. 1, 298. , 


1 For the common-law rule that contingout interests are not assignable, see Hall v, 
Chaffee, 14 N. H. K. 216. 
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LECTURE LX. 

OF EXECUTORY DEVISES. 

An executory devise is a limitation by will of a future con- 
tingent interest in lands, contrary to the rules of limitation of 
coniingent estates in conveyances at law. If the limitation by 
will does not depart from those jules prescribed for the govern- 
ment of contingent remainders, it is, in that case, a contingent 
remainder, and not an executory devise, (a) Lord Kenyon ob- 
served, in Doe v, Morgan,, (b) that the rule laid down by Lord 
Hale had uniformly prevailed without exception, that “where a 
contingency was limited to depend on an estate of freehold, 
which was capable of supporting a remainder, it should never 
be construed to be an executory devise, but a contingent re- 
mainder.” 

I. Of the history of executory devises. 

The reason of the institution of executory devises was to 
support the will of the testator; for when it was evident that 
he intended a contingent remainder, and when it could not 
operatic as such by the rules of law, the limitation was then, out 
of indulgence to wills, held to be good as an executory devise.^ 
They are not mere possibilities, but certain and substantial 
interests and estates, and are put under such restraints only as 
have been deemed requisite to prevent the mischiefs of perpe- 
tuities, or the existence of estates that were unalienable, (c) 

The history of executory devises presents an interesting 
view of the stable policy of the English common law, which 

(а) Carradine v. Carradino, 1 Eden’s Hep. 27. 

(б) 3 Terai Rep. 763. 

(c) Lord Ch. J. Willes, in Goodtitle v. Wood, Willes’s Rep. 211. 

1 Limitations that are utterly void as contingent remainders are often held to be valid 
as executory devises, under certain circumstances. Buist v. Dawes, 4 Strobh. Eq. 87. 
And see Thompson v. Hoop, 6 Ohio State R. 480, 466. 
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abhoited perpetuities, and the determined spirit of the courts 
of justice to uphold that policy, and keep property free from the 
fetters of entailments, under whatever modification or form they 
might assume. Perpetuities, as applied to real estates, were 
conducive to the power and grandeur of ancient families, and 
gratifying to the pride of the aristocracy ; but they were ex- 
tremely disrelished, by the nation at large, as being inconsistent 
with the free and unfettered enjoyment of property. The re- 
luctant spirit of English liberty,” said Lord Northington, (a) 
would not submit to the statute of entails; and Westminster 
Hall, siding with liberty, found means to evade it.” Common 
recoveries were introduced to bar estates tail ; and then, on the 
other hand, provisoes and conditions not to alien with a cesser 
of the estate on any such attempt by the tenant, were intro- 
duced to recall perpetuities. The courts of law would not allow 
any such restraints by condition, upon the power of alienation, 
to be valid, (b) Such perpetuities, said Lord Bacon, {c) would . 
bring in use the former inconveniences attached to entail ; and 
he suggested that it was better for the sovereign and the sub- 
ject, that men should be in hazard of having their houses 
undone by unthrifty posterity, than be tied to the stake by such 
perpetuities.” 

Executory limitations were next resorted to, that men might 
attain the same object. Mr. Hargrave (d) has gleaned 
• 265 * from the oldest authorities a few imperfect samples of 
an executory devise ; but this species of limitation may* 
be considered as having arisen since the statutes of uses and of 
wills. It was slowly and cautiously admitted, prior to the 
leading case of Pells v. Brown, (e) Springing uses of the in- 


(а) Duke of Marlborough v. Earl Godolphin, 1 Eden's Rep. 417. 

(б) Vide supra, p. 131. 

(c) Use of the law in Bacon's Law Tracts, 145. 

(rf) See his elaborate argument as counsel in the great case of Thellusson v. Wood- 
ford, 4 Ves, 249-264. Lord Ch. J. Bridgman, in the case of Bate v. Amherst, T. 
Raym. 82, had, however, long preceded him in the research ; for he insists, in that case, 
that executory devises were grounded upon the common law, and he refers to 49 Edw. 
III. 16, a, and Hen. VI. 13, a, as evidence of it. Botii of those cases are cited by 
Lord Coke, and the latter in 7 Co. 9, a, to prove that an infant en venire m mere, was, 
in many cases, ** of consideration in the law.” 

(e) 1 Cro. Jac, 590. 
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heritance furnished a precedent f6r similar limitations in the 
form of executory devises ; and it was decided in Pells v. Brown^ 
that a fee might be limited upon a fee by way of executory 
devise, and that such a limitation could not be barred by a com- 
mon recovery. That case was silent as to executory bequests 
of chattels ; and Mr. Justice Dodridge was opposed to the doc- 
trine of the decision, and showed that he was haunted with 
the apprehension of reviving perpetuities under the shelter of an 
executory devise. The case, however, established the legality 
of an executory devise of the fee upon a contingency not ex- 
ceeding one life, and that it could not be barred by a recovery. 
The same point was conceded *by the court in Snowe v. Cut* 
ler;(a) and the limits of an executory devise were gradually 
enlarged, and extended to several lives wearing out at the same 
time. Thus, in Goring' v. Bickerstaffe^ (b) a limitation of a 
term from one to several persons in remainder in succession, 
was held to be good, and not tending t6 a perpetuity, if they 
were all alive together ; for, as Ch. B. Hale observed in that 
case, all the candles were lighted together^ and the whole period 
could not amount to more than the life of the last survivor. 

The great case of the Duke of Norfolk, (c) on the doc- 
trine * of perpetuities, was finally decided in 1685, and * 266 
the three senior judges at law were associated with Lord 
Chancellor Nottingham. The question arose upon the trust of 
a term for years upon a. settlement by deed, and it was, whether 
'a limitation over upon the contingency of A. dying without 
issue, was valid. The subject of executory devises was in- 
volved in the elaborate and powerful discussion in that case. 
The judges were exceedingly jealous of perpetuities, and would 
not allow limitations over upon an estate tail to be good ; but 
• the chancellor was of a different opinion, and he supported the 
settlement, and his opinion was affirmed in the House of Lords. 
While he admitted that a perpetuity was against the reason 
and policy of the law, he insisted that future interests, springing 


(а) 1 Lev. 135. 

(б) Pollex. Rep. 31. 1 Cases in Chancery, 4. 2 Freeman, 163. Lord Bridgman's 
MS. report of the case, cited by Mr, Hargrave, in 4 Ves. Rep. 258. 

(c) 3 Ch. Cas. Pollex. Rep. 223. 2 Ch. Rep. 229. 
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and executory trusts, and remainders, that were to arise upon 
contingencies, if not too remote, were not within the reason of 
the objection, and were necessary to provide for the exigencies 
of families. The principle of that case was, that terms for years 
were, equally with inheritances, subject to executory devise, 
and to trusts of the same nature, and it led to the practice of a 
strict settlement of that species of property, by executory devise, 
to the extent of lives in being, and twenty-one years afterwards. 
The doctrine of ext^cutory devises grew and enlarged, pari passUy 
in its application to terms for years, and to estates of inheritance. 
In Scatterwood v. Edge^ {a) the judges considered lives in being 
as the ultimatum of contingcsicy in point of time; and they 
showed that they inherited the spirit of the old law against such 
limitations. Every executory devise was declared to be a per- 
petuity as far as it went, and rendered the estate unalienable 
during the period allowed for the contingency to happen, though 
all mankind should join in the conveyance, [b) The 
*267 question which arose about the *same time in Lloyd v. 

Carew^ (c) was, whether a limitation could be extended 
for one year beyond coexisting lives. The decision in chancery 
was, that it could not; but the decree was reversed upon ap- 
peal, and the limitation with that advance, allowed, though not 
without great ellorts to prevent it, on the ground that perpetui- 
ties had latterly increased to the entanglement and ruin of fam- 
ilies. Afterwards, in Luddington v. Kiine^ (d) Powell, J., was 
of opinion, that a limitation, by way of executory devise, might 
be extended beyond a life in esse, so as to include a posthumous 
son. But Ch. J. Treby was of a different opinion, and he held, 
that the time allowed for executory devises to take effect, ought 
not to be longer than the life of one person then in being, 
according to Siiowe and CutlePs case. At last, in Stephens v. 

(а) 1 Salk. Rop. 229. 12 Mod. Hep, 278. 

(б) This last observation of Mr. Justice Powell is supposed to be rather too strong j 
for tl>e owner of the contingent fee, together with the executory devisee, may bar it 
by a coininort recovery, and it may be burred by fine by way of estoppel. But in 
those states where there are no fine.s or recoveries, th\^ executory devise is a perpetuity 
as far as it goes. Fearne on Executory Devises, by Powell, 56. 

(c) Prec. in Ch. 72. ShowePs P. C. 137, S. C. Marks v. Marks, 10 Mod. Rep. 
419, S. P. Thellusson v. Woodford, 4 Vesey, 227. 11 Ibid. 112. 

(t/) 1 Lord Kaym. 203. 
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Stephens^ in 1736, (a) the dpctrine was finally settled and defined 
by precise limits. The addition of twenty-one years to a life or 
lives in being, was held to be admissible ; and that decision re- 
ceived the sanction of the Court of Chancery, and of the judges 
of the King’s Bench. A devise of lands in fee, to such unborn 
son of ^ feme covert as should first attain the age of twenty-one, 
was held to be good; for Ihe utmost length of time that could 
happen before the esttite would vest, was the life of the mother, 
and the subsequent infancy of the son. Since that time, an 
executory devise of the inheritance to the extent of a life, or 
lives in being, and twenty-one years, and the fraction of another 
year, to reach the case of a pcyisthumous child, has been uni- 
formly allowed ; ^ and the same rule equally applies to chattel 
interests. (/;) And thus, notwithstanding the constant dread of 
perpetuities, and the jealousy of executory devises, as being an 
irregular and limited species of entail, a sense of the 
* convenience of such limitations in family settlements, *208 
has enabled them, after a struggle of nearly two centu- 
ries, to come triumphantly out of the contest. They have also 
become firmly established (though with some disabilities, in 
New York, as we have already seen (c) ) as part of the system 
i)f our American testamentary jurisprudence, (d) 


(a) 2 Bnnuird, K. B. 375. Cnscs temp. Tulb. 228. 

{b) Atkinson v. HutehinsiOi. .3 B. Wins. 258. Goodman v. Goo(lri^;Iil., 1 Blacks. 
Rep. 188. 2 Blacks. Com. 174. Long v. Blackall, 7 Term Bep. luo. Cailcll v. 
Palmer, 1 Clark & Finnelly, 373. 10 Bingham, 140, S. C. In this last case, it was 
(Icciilcd in the House of Lords, in accordance with the opinion of the twelve judges, 
that a limitation hy way of executory devise is valid, though it is not to take effect 
until after the determination of a life or lives in being, and a term of twenty-one 
years afterwards as a term in gross wilhout refemnee to the infanrjj of amj person who is 
to take under such limitation. 

(c) Supra, p. 17. 

(d) Though the Code Napoleon has abolished all perpetuities and substitutions, 
(as see supra, p. 21,) yet the convenience and policy of giving some reasonable effect 
to the will of the testator, even on the subject of Jidei commissa, has prevailed. There 
UTG Jidei commissa, and substitutions, which are held not to be ’ prohibited ; and it is 

1 If it cannot take effect witlifn this period, it is void, as too remote, and tending to 
create a perpetuity. Proprietcffs of the Church in Brattle Sipiare v. Moses Grant, 3 Gray, 
142. If a limitation is made, dependent On the happening of either of two events, one ol’ 
Avhich is too remote for the rule against perpetuities, hut the other is not, it will take 
effect if the latter event happens. Fowler v. Ueparr, Barb. (N. Y.) 224. 

VOL. IV. 26 
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IL Of the several kinds^ and general qualities of executory 

devises. 

There are two kinds of executory devises relative to real 
estate, and a third sort relative to personal estate, (a) 1. Where 
the devisor parts with his whole estate, bnt, upon some contin- 
gency, qualifies ilni disposition of it, and limits an estate on that 
contingency. Thus, if there be a devise to A. for life, remain- 
der to B. in fet', provided that if C. should, within tlin'c months 
after the death of A., pay one thousand dollars to B., then to C. 
in fee, this is an ex(?cutory devise to C., and if he dies, in the 
lifetime of A., his heir may perform the condition, (ft) ^ 
*2G9 2. Where the testator Ogives a future interest to arise 

upon a contingency, but does not part with the fee in 
the mean time; as in the case of a devise to the heirs of B., 
after the death of B., or a devise to B. in f(^e, to take effect six 
months after the testator’s death; or a devise to the daughter 
of B., who shall marry C. within fifteen years, (r) 3. At com- 

mon law, as was observed in a former volume, (r/) if there was 
an (‘xecutory bequest of personal property, as of a term for 
years to A. for life, and after his death to B., the ulterior limi- 
tation was void, and tlie whole proptirty vested in A. There 


declared to be the spirit of the existing- jurisprudence of France, not to annul a tes* 
Uiineuiary disposition made under the rode, except it nvressarihj presents a substitu- 
tion, ami cannot reei'ive any other con^truelion. Toiillier, tom. v. Nos. If), 16, .*30, 
44 ; and he refers to a decision of tlu^ court of Bcsan(;on, reported in the Reeiicil do 
Jurisprudence du ^'’odc (^ivil, tom. xvi. in support of this principle. 

(a) This is the classification made by Powell, J., Iti Scatterwuod e. Kdjj^e, 1 Salk. 
Rep. *229, and it has been followed by Mr. Fearne. Mr. Preston ^oes on to a fjreater 
subdivision; and he says there are six sorts of executory devises af)plicable to free- 
hold intcre.sts, and two, at least, if not three, sorts of executory be<piesis applicable 
to chattel interests. Preston on Abstracts of Title, vol. ii. 1 24. I have chosen not 
to perplex the subject by divisions too refined and minute. The object in elementary 
discussions, according to the plan of these Lectures, is to generalize as much as pos- 
sible. 

(h) Marks e. Marks, 10 Mod. Rep, 419. Prcc. in Ch. 486. 

(c) Bate V. Amherst, T. Raym. 82. Lent v. Archer, 1 Salk. Hep. 225. Lord Ch. 
J. Treby, in Clark v. Smith, 1 Lutw\ 793. 

(d) Vol. ii. 352. 

1 The fact that the act, upon the doing of which the estate was to go over, is voluntarily 
done to produce tluit eflect, is not material. Brewster v. Brewster, 4 Sandf. Ch. R. 22. 
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was, then, a distinction between the bequest of the use of a 
chatteUnterest, and of the thing itself; but that distinction was 
afterwards exploded, and the doctrine is now settled, that such 
limitations over of chattels real or personal, in a will, or by way 
of trust, are good. The executory bequest is equally good, 
though the ulterior devisee be not at the lime in esse ; (a) and 
chattels, so limited, are not subject to the demands of crt^ditors 
beyond the life of the first taker, who cannot pledge them, nor 
dispose of thorn beyond his life interest therein, (b) 

An executory devise dilFers from a remainder in three very 
material points. (1.) It needs not any partkailar estate to pre- 
cede and support it, as in the ea«c of a devise in fee to A. upon 
his marriage. Here is a freehold limited to commence in futuro^ 
which may be done by devise, because the freehold passes with- 
out ]iv(‘ry of seisin ; and until the contiugency happens, the 
fee passes, in the usual course of descent, to the heirs at law. 
(2.) A fee ma^be limited after a fee, as in the case of a devise 
of land to B. in fee, and if he dies without issue, or before the 
age of twenty-one, then to C. in fee. (3.) A term for 
years may be * limited over, after a life-estate created in *270 
the same. At law, the grant of the term to a man for 
life would have been a total disposition of the whole term, (c) 
Nor (can an executory devise or bequest be prevented or de- 
stroyed by any alteration whatsoever, in the estate out of which, 
or subsequently to which, it is limited, [d) The executory 
interest is wholly exempted from the power of tin; first devisee 
or taker. If, therefore, there be an absolute power of disposition 
given by tlie will to th(3 first taker, as if an estate be devised to 
A. in fee, and if he dies possessed of the property without law- 
ful issue, the remainder over, or remainder over the property 
which he, dying without heirs, should leaee, or without selling 
oi de rising the same; in all such cases the remainder over is 
void as a remainder, because of the preceding fee ; and it is void 
by way of executory devise, because the limitation is incfonsist- 
ent with the absolute estate, or power of disposition expressly 

(a) Cotton V. Heath, I Cas. Abr. 191, pi. 2. 

(h) lioare v. Parker, 2 Term Rep. 376. Feariie on E.xccutorj Devises, 46. 

(c) 2 Blaeks. Corn. 173, 174. 

{d) Pells r. Brown, Cro. Jac. 590. Fearne on Executory Devises, 46, 51-58. 



304 


OP REAL PROPERTY. 


[part vr. 


given, or necessarily implied by the will, {a) A valid executory 
devise cannot subsist under an absolute power of disposition in 
the first taker. When an executory devise is duly created, it is 
a species of entailed estate, to the extent of the authorized pe- 
riod of limitation. It is a stable and inalienable interest, and 
the first taker has only the use of the land or chattel pending 
the contingency mentioned in the will.^ The executory devise 
cannot be divested even by a feoffment; {b) but the stability of 
these executory limitations is, nevertheless, to be understood 
with this single qualification, that if an executory devise or 
interest follows an estate taU^ a common recovery, suffered by 
the tenant in tail before the «condition occurred, will bar the 
estate depending on that condition ; for a common re- 
*271 covery bars all subsequent * and conditional limita- 
tions. (c) It is not so with a recovery suflered by a 
tenant in fee ; for that will not bar an executory devise, as was 
decided in Pells y. Brown; (d) and the reason o^he distinction 
;is, that the issue in tail is barred in respect of me recompense 
in value, which they are presumed to recover over against the 
vouchee ; whereas the executory devisee is entitled to no part 
of the recompense, for that would go to the first taker, or person 
having the conditional fee. It is further to be observed, that 
a change of circumstances, either before or after a testator’s 
death, may convert into a remainder, a limitation, which, at 
the death of the testator, and without such change, could only 
have operated by way of executory devise, {e) 


III. Of limitations to executory devises. 

(1.) When too remote. 

We have seen, (/) that an executory devise, either of real or 


(a) Jackson w. Bull, 10 Johns. Rep. 19. Attorney. General v. Hall, Fitzg. 314. Ide 
Ide, 5 Mass. Rep. .500. Jackson v, Robins, 16 Johns. Rep. 537. 

[h) Mullineux’s case, cited in Palm. 136. 

(c) Driver v. Kd^rar, Oowp. Rep. 379. Fearne, 66, 67, 107. 

(d) Cro. Jac. 590. 

{e) Preston on AI)Stracta, vol. ii. 154. Doe v. Hoy^ell, 10 Barn. & Cross. 191. 

{/) Sajmij p. 267. 

1 It is essential to tho validity of an executory devise, that it cannot be defeated by any 
act of the first taker. Allen v. White, 16 Ala. 181, and cases cited. 
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persoaal estate, is good if limited to vest within the compass of 
twenty-one years after a life or lives in being ; and the con- 
tingency may depend on as many lives in being as the settler 
pleases, for the whole, period is no more than the life of the 
survivor, (n^) * This rule of the English law has been restricted 
by the New York Revised Statutes, (If) which will not allow 
the absolute power of alienation to be suspended by any limi- 
tation or condition whatever, fot a longer period than during 
the continuance of not more than two lives in being at the 
creation of the estate ; except in the single case of a contin- 
gent rernaind(T in fee, which may be created on a prior remain- 
der in fee, to take etfoct in the i^eA\t that the persons to whom 
the first remainder is limited shall die under the age of twenty- 
one years ; or upon any other contingency by which the estate 
of such persons may be determined before they attain their full 
age. Every future estate is declared to be void in its creation, 
which suspends the absolute power of alienation for a longer 
period than is above prescribed, (c) The New York statut«^ 

(а) VkI^ sujv'a, p. 17. Tri the case of a devise of real estate to trustees, iti trust 
for wife for life, and after her <leuth in trust for the jjrandeliihlren of B. tljcn livinjj, 
to he received l)y rhem in c<|ual proportions, when tliey should severally attain the 
age of twenty-live years, the testator left the widow and B. surviving. Eight grand- 
children were living at the death of the widow, and several were horn afterwards. 
It was held, in Kevern v. Williams, 5 Simons, 171, that the devise was not void for 
remoteness, hut those only vf the grandeliildreii took who were in existence at the 
widow’s death. 

(б) Vdl. i. 7*23, secs. 14, 15, 16. Vide infrOj p. 283. 

(c) A tru'^* estaie, if it he so limited that it cannot, in any event, continue longer 
than the uctiial minority of two or more infants in being at the creation of the estate, 
and who have an interest therein, either vested or contingent, is not necessarily invalid 
in New York; for this, in no event, suspends the power of alienation for a longer 
period than twenty-one years, and the usual period of gestation, if there was a post- 
humous ciiild. Iluwlcy & King v. James and others, 6 Paige, 318. S. C. 16 Wen- 
dell, 61.* In this ease of Hawley v. James, it was urged upon the argument by one 
of the counsel, (and who had been himself one of the revisers,) that the rule of the 
common law permitting a suspension of the absolute power of alienation fur a moder- 
ate term of years without reference to Hoes, was not within the policy or purview of the 


1 And an executory devise d/ecting limitations beyond the period allowed by law is 
void for the whole, and not m^ly for the excess beyond the legal })criod. St. Am(mr v. 
Rivard, 2 Mich. 294. 

2 In Ainory r. Lord, 9 N. Y. (6 Seld.) 403, the Court of Appeals held that Hawley r. 
James and Coster v. Lorillard settle that section 14 applies to present and to trust estates. 

26 * 
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has, in effect, destroyed ail distinction between contingent re- 
mainders and executory devises. They are equally future or 

Revised Statutes, and remnined unchanged. Blackstone observes, that in the two 
species of executory devises, the contingencies ouglit to be such as may happen 
within a reasonaUe time : as within one or more life or lives in being, or within a mod- 
erate term of years. 2 Blacks. Com. 173. The object of the statute was to reduce the 
number of lives to two, and to aliolish the twenty-one years as an absolute term, after 
the expiration of the lives, and confining the additional suspense to an actual minor<' 
ity. Sec 5 Paige, 281 . But a moderate term for years was proliably deemed not suffi- 
ciently definite and precise, and the decision in the case seems to have regarded the 
statutory restriction as the only one existing. It was decided, that where a trust term 
created by will was to continue until a number of children and grandchildren, exceed- 
ing twOy attained the age of twenty-one, it^was void under the statute ; for the power 
of alienation of a fee could not be suspended, by means of a trust term, beyond the 
continuance of, or at the ex})iration of, not more than two lives in being at the death 
of the testator, and to be designated by the will, for a term limited upon the minori- 
ties of more than two persons not designated, would depend upon more tlian two lives 
and he void. Three or more minorities were considered by the court, in that case, 
as being equivalent to three or more lives, and equally fatal, unless at least two of 
the minors or persons wore specially designated as being those on whom the contin- 
gency or event of the estate depended. So, again, in Hone v. Van Seliaick, 7 Paige, 
221. S. C. 20 Wendell, 564, a similar limitation of a trust of real estate, directing 
the trustees to apply the future income thereof to several children and their represen- 
tatives, for the term of twenty- one years from the date of the will, and then, or as 
soon as the trustees should deem discreet, to divide the fund among the children and 
their representatives; and the children to take only life-estates, witli remainders in fee 
to their descendants, was held to be void under the New York Revised Statutes, and 
upon the principles established in Coster v. Lorillard and Hawley v. James. It ren- 
dered the interests of the cestui que trust inalienable for too long a time. Every estate 
is void in its creation whicli suspends the absolute power of alienation for more than 
two designated lives in being at the creation of the estate. Life must, in some form, 
enter in the limitation. So, again, in Van Vechtcu v. Van Vechten, 8 Paige, 104, it 
was held, that where the testator devised real estate to trustees to sell, and apply the 
proceeds to the support of /our daughters during the lives, the devise wJs void, by 
suspending the power of alienation for more than two lives ; because the will directed, 
if either daughter died leaving issue, tlie income of her share, to be apjilied to the sup- 
port of such issue, and if without issue, the income of her share to go to the survivors. 
The remainder, after the death of the daughter, was held to be vested in her issue ab- 
solutely. Do Peyster v. Clendiiiing, 8 Paige, 49.5, S. P.^ 

1 He Kay v. Irving, 5 Denio’s R. 046. Jennings v. Jeimings, 6 Sandf. S. C. R. 174. Wel- 
ler V. Weller, 28 Barb. (N. Y.) 588. See as to construction of New York statutes of trusts, 
Xang V. Ropke, 6 Siindf. S. C. R. 363. A trust during a minority is determined by the 
death of the minor before he attains his age, and ther^'bro a trust during two minorities 
is valid. 8ee, further, Morgan v, Masterton, 4 Sandf. S. V. R. 442. 

Where a power in trust to lease suspends the alienation beyond the legal period, it is 
void; but a power in trust to sell in such a cose is valid. Haxtun i;. Corse, 2 Barb..Ch. 
. 506. 
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expectant estates, subject to the same provisions, and 
may be equally created by grant or by will. * The * 272 
statute (a) allows a freehold estate, as well as a chattel 
real, to be created, to commence at a future day ; and an estate 
for life to be created in a term for years, and a remainder lim- 
ited thereon 5 and a remainder of a freehold or chattel real, 
either contingent or vested, to be created expectant on the de- 
termination of a term of years ; and a fee to be limited on a 
fee, upon a contingency. There does not appear, therefore, to 
be any real distinction left subsisting between contingent re- 
mainders and executory devises.^ They are so perfectly assim- 
ilated, that the latter may be cotisidered as reduced substantially 
to the same class ; and they both come under the general 
denomination of expectant estates. Every species of future 
limitation is brought within the same definition and control 
Uses being also abolished by the same code, (b) all expectant 
estates, in the shape of springing, shifting, or secondary uses, 
created by conveyances to uses, are, in efl’ect, become contin- 
gent remainders, and subject precisely to the same rules. What 
I shall say, hereafter, on the subject of executory devises, will 
have reference to the English law, as it existed in New York 
prior to the late revision, and as it still exists in other states of 
the Union, (c) 


(a) New York Revised Statutes, vol. i. 724, sec. 24. 

{b) New York Revised Statutes, vol. i. 728, sec. 45. 

(c) We niiiy not be able to calculate with certainty upon the future operation of 
the i hai^ges whi( h have been recently made in the doctriiio of expectant estates by 
the New York revised code of statute law. But the first, impression is, that those 
iiinovaiions will he found to be judicious and beneficial. It aj)pe«rs to l)e wise to 
abolish the technical distinction between contingent remainders, sjn'inging or secon- 
dary uses, and executory devises, for they serve greatly to perplex and obscure the 
subject. It contributes to the simplicity, uniformity, and certainty of the law, to 
bring those various executory interests nearer together, and resolve them into a few 
plain principles. It is convenient and just, that all expectant estates should be ren- 
dered equally secure from destruction by means not within the intention of the settle- 
ment, and that they should all be controlled by the same salutary rules of limitation. 


1 But it has been declaredTOuit, when possible, the court will give a future interest in 
land cfl’ect as a contingent remainder, rather than as an executory devise. Wolfe v. Van 
Nostrand, 2 Comst. B. 436. Johnson v. Valeqtiiie, 4 Bandf. Sup. Gt. 36. Mandorson v, 
Lukcus, 28 Penn. State R. 81. See, also, St. Amour v. Rivard, 2 Mich. 294-304. 



308 OP REAL PROPERTY. [PAUT VI. 

• 273 * (2.) Of dying' without issue, as to real estate. 

If an executory devise be limited to take effect after a 
dying without heirs, or wUhout issue, or on failure of issue, or 


Some of the alterations are not material, and it is doubtful wlicther conlininj^ future 
estates to two lives in beiu};, was called for by any necessity or policy, since the can- 
dles were all lighted at the same time, let the lives be as numerous as caprice should 
dictate. It was a power not exposed to much abuse; and, in the case of children, it 
'flight be very desiraltle and proper that the father should have it in his power to grant 
life-estates in his jaiU'rnal inlieritance to all his children in succession. The prof)riciy 
of limiting the number of lives was much discussed recently, before the Emf/ish Heal 
Property Commissioners. The objection to a large number of lives is, that it increases 
the chance of keeping the. estate locked up from circulation to the most extended 
limit of human life; and very respectable opinions are in favor of a restriction to the 
extent of two or three lives only, besides the lives of the parties in interest, or to whom 
life-estates may be given. 

In the case of Coster v. Lorillard, decided in the Court of Errors of New York, 
in December, 18.'15, on append from chancery, (5 Taigc, 172. S. C. 14 Wcndtdl’s 
Rep. 205,) the limitation in the statute to the suspension of the power of alienation 
beyond two lives in being was strictly sustained. The devise was to trustees in fee, 
in trust to receive the rents and profits, and pay over and divide the same eiiiuilly 
between twelve nephews and nieces, and the survivors and survivor of them, during 
their lives respectively; and, after the deaths of all the testator’s ncpb.ews and nieces, 
remainder in fee to the children of the twelve nephews and nieces liv ng, and to the 
children of such as may then be dead ffer stirpes. The will would have been good 
under the Englisili law, and under the law of New York as it stood before the Revis(‘d 
Statutes of for that allowed real property to he rendered inalienable during the 

existence of a life, or any number of lives in being, and twenty-one years atid nine 
months afterwards, or until the son of a tenant for life should attain his full age. 
But the New York Revised Smtutes, vol. i. 72’1, .sec. 15, prohibited the suspension of 
the absolute power of alienaiiini, by auy limitation or condition whatever, for any 
longer period than two lives in being at the creation of the estate, tind the prohibition 
applied to all estates, whether present or future. Here was an attempt to contravene 
the letter and the ])olicy of the statute, for a sale by the trustees would ha\^ b(‘cn in 
contravention of the trust, and therefore void. The New York Revised Statutes, 
vol. i. 730, sec. 65. Nor could the ucfihcws and nieces convey, for the whole estate 
in law and equity w’as in the trustees, subject only to the execution of the trust. New 
York Revised Statutes, vol. i, 729, see. 60. The nephews and nieces had no other 
right than a beneficial right in action to enforce in equity performance of the trust. 
The remaindcr-ineti, that is, the grand-nephews and niect's then in existence, could 
not convey, for who were to take in remainder wms contingent, and could not he ascer- 
tained until the death of the survivor of the nephews and nieces. They had no 
present estate, and only a possibility. If they survived the twelve nofdievvs and 
nieces, they took, and not otherwise. The estate given in remainder, therefore, sus- 
pended the power of ulieiiatioii during the eontinuaftre of the twelve nephews and 
nieces, and hv the force of the statute the remainder held to he void, and the 
trust also void, as being in contravention of the statute and the estate (and which was 
Stated in the case as nmounting to three millions of dollars, and the rents and profits 
to upwards of eighty thousand dollars annually) descended to the heirs at law. It 
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without leavififf issue^ the limitation is held to be void, because 
the contingency is too remote, as it is not to take plac e until 
after an indefinite failure of issue.^ Nothing is more common, 
in cases upon devises, than the failure of the contingent devise, 
from the want of a particular estate to support it as a remainder; 
or by reason of its being too remote, after a general failure of 
issue, to be admitted as good by way of executory devise. If 
the testator meant that the limitation over was to takc^ efiect ofll> 
failure of issue livhig at the time of his death of the person named 
as the first taker, then the contingency determines at his death, 
and no rule of law is broken, and the executory devise is sus?* 
tained.2 The difilcult and vexR^d question which has so often 
been discussed by the courts is, whether the testator, by the 
words dyinff without issue^ or by words of similar import, and 
with or without additional expressions, meant a dying without 
issue living at the time of the death of the first taker, or whether 
he meant a general or indefinite failure of issue.'^ Almost 


was therefore decided, tliut a devise in trust of an entire estate, to receive the rcJits or 
income thereof, and to distribute it ainonj; several cestui qne trusts, could not be con- 
sidered as a scj)arate devise of the share of each cestui que trust, so ns to protect the 
share of each as a tenant in common during his own life ; and that as the trust was 
to endure for a longer period than two lives in being at the death of the testator, the 
whole devise in trust was yoid. This was the amount of tlio decree in the Court of 
Errors, and the discussions in the ease, and the contrariety of views taken by the 
different members of the court, afford a striking illustration of the indiscretion and 
danger of disturbing and uprooting, as extensively as the revisers in ilieir revised 
statutes have done, the old established doctrine of uses, trusts, and powers, and which 
were, as Ch. J. Savage observed in that case, ** subjects which bnlllcd their powers of 
modification/’ 

1 Jackson v, Dnsliiel, 3 Md. Ch. Decis. 257, Tongue v. Nutwell, 13 Md. 415. Hut sec 
Eby V. Eby, 5 Harr’s K. 461, where it was held that the first devisee took an estate in fee. 

2 Bell V. Scammon, 16 N. H. 381. And see able opinion of Gilchrist, C. J., in Downing 
t7. Wherrin, 19 N. H. 9. 

8 In Georgia, the words dying leaving no issue must be construed to import a failure of 
issue at (he death, and not an indefinite failuve of issue. Griswold v. Greer, 18 Geo. 646. 
In Kentucky, the words “ dying without issue,” are construed in the same way. Arm' 
strong V. Armstrong, 14 H. Mon, (Ky.) 338. In New York, in a wfill made before the adop- 
tion of the Revised Statutes, it was held, that the words “dying witliout lawful issue” 
were held to be issue living at the death of tlie first taker and not an indefinite failure of 
issue. Trustees of Theo. Sein^f Auburn v. Kellogg, 16 N. Y. (2 Smith) 88. And see 
Bramlet v. Hates, 1 Sneed, (l^n.) 564, and Randolph v, Wcndel, 4 Sneed, (Tenn.) 646; 
Tongue v. Nutwell, 13 Md. 416. In Tennessee, although the words “ dying without issue,” 
if they stand alone in a will, are taken to mean an indefinite failure of issue, yet any ac 
companying words, or clause, or circumstance will control their meaning. Gray v. Hridge- 
forth, 33 Miss. (4 George) 312. 
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*274 every ease on wills, *with remainders over, that has oc- 
curr(*d within the last two centuries, alludes, by the use 
of such expressions, to the failure of issue, either definitely or 
indefinitely. 

A definite failure of issue is,^ when a precise time is fixed by 
the will for the failures of issue as in the case of a devise to A., 
but if he dks vntluml hnvfiii issue living at the time of his death. 
An indefinite failure of issue is a proposition the very converse 
of the other, and means a failure of issue, whenever it shall 
happen, sooner or lat(‘r, without any fixed, certain, or definite 
period, within which it must happen. It means the period 
when the issue, or d(‘sc.endanls»of the first taker, shall bt^come 
extinct, and when 1h(‘re is no longer any issue of the issue of 
the grantee, without refi^rence to any particular time, or any 
particular event; and an executory devise, upon such an indefi- 
nite failure of issue, is void, because it might tie up property 
for generations.'^ A devise in fee, with remainder over upon an 
indefinite failure of issue, is an estate-tail,^ and in order to sup- 
port the remainder over as an executory devise, and to get rid 
of the limitation as an estate-tail, the courts have frequently 
laid hold of slender circumstances in the will, to elude or escape 
the authority of adjudged cases, (a) The idea that testators 


(«) Where there wns u rlcviso fo A. for ///p, with remainder to her eliild or children, 
if she should leave and if slie should die and leave no latrful issue, then with 
remainder over ; A. survived the testator and had one. child, and she survived her 
child and was left a widow. It was held, that the devise to her ehildren or issue was 
a coutimjeut remainder in fee, and which, on the birth of a child, Ix'cnme a vested 
remainder in fee, subject to open an let in af er-born ehildren. Maeomh v. Miller, 
9 Paifre'^^s Rep. 26.5. S. C. Wendell, 20, 226. If it had been an estate-tail in A. 
turned by our law into a fec-sinij)le, the remainder over was not p;ood by way of exec- 
utory devise, btH-uusc it wns upon an indefinite failure of issue. Kin^x v. Bnrehell, 
1 Eden's Rep. 424. Doe <?. Perrvn, Term, 484. Den v. Bap.sbaw, 6 Term, 512. 
Doe V, Klvy, 4 East, 313, and 1 Feariie, 141, 3d edit, referred to in that ease. 
Dansey v. Grifiiibs, 4 Maule & Selw. 61. Rinht v. Creber, 5 Barn. & Cress. 866. 
Franklin v. Lay, 6 Madd. Cb. Rep. 258. Hannan v. Osborn, 4 Paige, 330. 

1 Trnmlmll v. Uibbons, 2 New .ler. tl7. 

2 In Hall u. Chaffee, 14 N. Hump. R. 216, the rules as t^ailure of issue are stated with 
uncommon perspicuity, and the opinions of the judges, though brief, are full, clear, and 
instructive. 

8 See Vaughan t. Dickes, 20 Penn. State R. 609; Braden r. Camion, 1 Grant’s Cases, 
(Penn.) 60. 
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mean by a limitation oyer upon the event of the first taker 
dying without issue, the failure of issue living at his deatii, is a 
very prevalent one, but it is probable that, in most instancies, 
testators have no precise meaning on the subject, other than 
that the estate, is to go over if the lirst taker has no posterity to 
enjoy it. If the question was to be put to a testator, whether 
he meant by his will, that if his son, the first taker, should die 
leaving issue, and that issue should become extinct in a month, 
or a year afterwards, the remainder over should not take effect, 
he would probably, in most cast's, answer in the negative. In 
the ease of a remainder over upon the event of the first devisee 
dying unthovt lavj\d issve^ Lord Thurlow, following tlie whole 
current of east's, held the limitation over too remote, and ob- 
served, that he rather thought the testator meant the re- 
mainder persons to take whenever there should * be a *275 
failure of issue of the first taker, (n) Lord Macclesfield 
declared, (/y) that even the technical rule was created for the 
purpose of sii|)por1ing the testator’s intention. If, says he, lands 
be devised to A., and if he dies without issue, then to B., this 
gives an estate-tail to the issue of tlie devisee. And this con- 
struction, he obst'rves, ‘‘ is contrary to tlit? natural import of the 
expression, and made purely to comply with the intention of the 
testatt^r, which seems to be, that the land devised should go to 
the issue, and their issue, to all generations.” So, in Tenny v. 
A^ar^^c) the devise was to the son and daughter in fee; but if 
they should happen to die without having' any child or issue law* 
fully hegoUen, then remainder over. Lord Ellenborough said, 
that nothing could be clearer than that the remainder-man was 
not intended [)y the testator to take anything until the issue of 
the son and daughter were all extinct, and the remainder over 
was, consequently, void. The same construction of the testa- 
tor’s real intention was given to a will, in Bells v. GUIespief{d) 
where there was a devise to the sons, and if either should die 
without lawful issue, his part was to be divided among the 


{a) Ji^tfroy v. Sprijige, I Co3^ Cases, 62. 

{b) IMoydVll Ploydell, 1 P. Wms. 750. 

(c) 12 East’s Kep. 253. 

(f/) 5 Randolpli’s Rep. 273. Caskey v. Brewer, 17 Serg. & Rawle, 441, S. P. 
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survivors. Mr. Justice Carr declared, that the testator meant 
that the land given to each son should be enjoyed by the family 
of that son, so long as any branch of it remained. He did not 
mean to sjiy, “ you have the land of C. if he has no child living 
at his deaths but if he leave a child you shall not have it, though 
the child dies the next hour.” A father, as he justly observed, 
is not prompted by such motives. 

The opinion of these distinguished judges would seem to 
prove, that if the rule of law depended upon the real fact of 
intention, that intention would still bo open for discus- 
*276 sion, * and depend very much upon other circumstances 
and expressions in the*^'will, in addition to the usual 

words. 

The series of cases in the English law have been uniform, 
from the time of the Year Books down to the present day, in 
the recognition of the rule of law, that a devisee in fee, with a 
remainder over if the devisee dies without issues or heirs of the 
body, is a fee cut down to an estate-tail ; and the limitation 
over is void, by way of executory devise, as being too remote, 
and founded on an indefinite failure of issue, (a) The general 
course oil American authorities would seem to be to the same 
effect, and the settled English rule of construction is considered 
to be equally the settled rule of law in this country ; though, 
jTcrhaps, it is not deemed of quite so stubborn a nature, and is 
more flexible, and more easily turned aside by the force of slight 
additional expressions in the [b) The English rule has 


(а) The number of eases in which that point has been raised, and discussed, and 
adjudged, is extraonliiiury, and the leading ones are here collected for the gratiiica- 
tion of the curiosity of the student. Assize, 35 Edw. III. pi. 14. Soiiday’s case, 9 
Co. 127. King r. Uinnhail, Cro. Jae. 448. Chadoek v. Cowly, Ibid. 695. Holmes v. 
Meynel, T. Uayin. 452. Forth v. Chapman, 1 P. Wms. 663. Brice v. Smith, Willes’s 
Rep. 1. Hope v. Taylor, 1 Burr. Ilej). 268. Attorney-General v. Buy ley, 2 Bro. 553. 
Knight V, Ellis, Ibid. 570. Doc v, Fonnereau, Doug. Koj). 504. Denn v. Slater, 5 
Term Rep. 335. Doe v. Rivers, 7 Ibid. 276. Doe v. Ellis, 9 East’s Rep. 382. Tcn- 
ny t;. Agar, 12 Ibid. 253. Roiuilly v. James, 6 Taunt. Rep. 263. Barlow v. Salter, 
17 Vescy, 479. 

(б) For the strict cReet of the rule, see Ide v. Idi&%<.6 Mass. Rep. 500; Dallam v. 
Dallam, 7 Harr. & Johns. Rep. 220; Newton t^. Grillith, 1 Harr. & Gill, 111 ; Syd- 
nors V. Sydnors, 2 Munf. Rep. 263 ; Carter v, Tyler, 1 Call 165 ; Hill v. Burrow, 3 
Ibid. 342 ; Bells v, Gillespie, 5 Randolph’s Rep. 273 ; Broaddus v. Turner, Ibid. 308. 
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, been adhered to, and has not been permitted, either in England 
or in this country, to be affected by such a variation in the 
words of the limitation over, as dying without leaving 
* issue; (a) ^ nor, if the devise was to two or more per- *277 
sons, and either should die without issue, the survivor 
should take. (6) But if the limitation over was upon the first 
taker dying without issue livings it was held, so long ago as the 
case of Pells v. Brown, (c) that the will meant issue living at 
the death of the first taker; and the limitation over was not too 
remote, but good as an executory devise.**^ The same construc- 


Den V. Wood, Cameron & Norw. Kep. 202 ; CiUger v> Hayward, 2 Dessaus. Kep. 94 ^ 
Irwin V. Dun woody, 17 8cr^. & liawle, 61 j CasUey r. BrewA*, Ibid. 441 ; Heffner 
V. Knepper, 6 Watts, IS; Paterson v. Ellis, 11 Wendell, 259 ; Moody v. Walker, 3 
Arkansas Hep. 198 ; Hollett n. Pope, 3 Harr. (Del.) liep.%42. 

(«) Eorih V. Chapman, 1 P. Wins, 66.3. Den r. Shenton, 2 Chitty^s Rep. 662. 
lloniilly V. James, 6 Taunt. Ucp. 26.3. Daintry w. Daimry, 6 Term Hep. 307. Croly 
V. Croly, 1 Hatty’s Rep. 1. Carr v. Porter, 1 M’Cord’s Ch. Rep. 60. Newton v. 
Griffith, 1 Harr. & Gill, 111. In Carr v. Jeannerett and the Same u. Green, 2 
M’Cord’s Rep. 66-75, there was a devise of the rest of the estate to B. and C., to bo 
equally divided lictween them, and delivered to them at the age of twenty-one; but 
iihould they die, leaving no lawful issue^ devise over to D. and others. The Court of 
Appeals at law, in May, 1821, held, that C., having arrived at the age of twenty-one, 
and having issue, took a ./ee, and that B. having died under age, and without issue, 
C. became entitled to the entire estate, and his children took by limitation, and not by 
purchase. The (.\mrt of Appeals in equity, in May, 1822, gave a different opinion. 
They admitted that C., the survivor,' and his issue, took a cross remainder by impli- 
cation. That thi! general intent of the will was to he satisfied ; and il‘ the secondary 
intent interfered with it, the former was to prevail. That as the testator inti nded 
that the estate should go eventually to the issue of B. and C., an absolute estate 
in fee to H. and C. would be inconsistent with that general intent ; and B. and 
C. therefore, took only estates for life^ with a contingent remainder in the issue as pur- 

(6) Chadock v. Cowly, Cro. Jae. 695. Newton v. Griffith, 1 Harr. &. Gill, 111. 
Bells V, Gillespie, 5 Randolph’s Rep. 273. Broaddus u. Turner, 5 Ibid. 308. Contra, 
Ranelagh v, Ranclagh, 2 Myine & Keen, 441. Den v. Cox, 3 Dev. N. C. Rep. 
394. Radford v. Radford, 1 Keen, 486. De Trevillc v. Ellis, and Stevens v. Patter- 
son, 1 Bailey’s Eq. Rep. 40, 42. The.se Ia.st decisions seem to be^liufficient to change 
the former rule, and that a limitation to tAe survivor may be good by way of executory 
devise. 

(c) Cro. Jac. 590. 


1 See Campbell, C. J., in Gee v. Mayor, &c. of Manchester, 10 Eng. L. & Eq. B. 460; 
Morehouse t>. Cotheal, 1 New Jersey, 480. 

2 Jackson r. Kip, 2 Paine, C. C. 866. 

VOL. IV. 27 
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tion was given to a will, when the limitation over was upon* 
the event of the first taker dying without leaving issue behind 
him ; {a) or where the will, in a bequest of. personal estate only, 
was to two, and upon either dying without children^ then 
*278 to the survivor ; (b) or when the first taker * should die 
and leave no issucj then to A. and B., who were in esse^ 
or the survivor^ and were to take life-estates only ; {c\ or. when 
the first taker should happen to die, and leave no child or chil- 
dren, (d) 

The disposition in this country has been equally strong, 
and, in some instances, much more efiectual than that in the 
English courts, to break , in upon the old . immemorial con- 
struction* on this subject, and to sustain the limitation 
* 279 * over as an executory devise. In Morg'an v. Morg'an^ (e) 
the limitati<Pn over was upon dying vnthout children^ then 
over to the brothers of the first taker; and it was held to mean 
children living at the death of the first taker.^ So, in Den v. 
Schenck^ (/) the words (a’cating the remainder over were, if any 
of the children should happen to die without any issue alive, 
such share to go to the survivors; and it was held to be good 
as an executory devise, (g) ^ The ease of Anderson v. Jack* 


(a)* Porter v, Bradley, 3 Term Hop. 143. 

(/j) Hughes V, Siiyer, 1 P. Wins. r)34. Nicholas v. Skinner, P^cc. in Ch. i>28. 

(e) Roe r. Jeffrey, 7 Term Rep. 589. 

(d) Doe V. Webber, 1 Barn. & Aid. 713.’* In Runelagb v. Raiielagli, 2 Mylnfe & 
Keen, 441, it was declared, that if separate legacies were given to two or iiiorc per- 
sons, with a limitation over to f/te suroicors or survivor, in ease of the death of either, 
without legitimate muCf the presumption was that the testator bad nOL in contemplation 
an indefinite failure of issue. 

The term issue may be used either as a word of purchase or of limitation, but it is 
generally used by the testator as synonymous with child or children. 

(c) 5 Day, 517. 

(/•) 3 Halsted's Rep. 29. 

(s) It was declared, in Cutter v. Doughty, 23 Wendell’s Rep. 513, to be settled, 
that a devise to the samVor or sarrfro/'s of another, after his death, without lawful 
issue, was not void as a limitation upon an indefinite failure of issue. It is good by 
way of executory devise. The word survivor qualifies the technical or primary mean- 


1 'Matthis V. Hammond, 6 Rich. Eq. (S. C.) 399. Williams v. Graves, 17 Ala. 62. 
a Phinizy v. Few, 19 Geo. 66. ♦ 

8 Harris v. Smith, 16 Geo. 648. Davis, ex parte, 9 Eng. L. & Eq. R. €8. 
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son (a) was discussed very elaborately, in the courts of New 
York ; and it was filially decided in the Court of JJfrors, that 
after the devise to the sons A. and B. in fee, the limitation, that 
if either should die without lawful issue^ his share was to go to 
the survivor^ was good as an executory devise ; because there 
was no estate-tail created by these words, but the true con- 
struction was a failure of issue living at the death of. the first 
taker. (6) ^ 


ing of the wordf? difiug lohhoitt isftue, and must 1)0 read, ciyitir/ without issm at the time of 
his (fnith. St‘e also to S. P, snpra^ p. 277, j. 

(/f) If) Johns. Uep. 382. 

(/)) The decision in Anderson v. Jackson rested entirely upon the word survivor. 
If that word w'ill not support it, then it is an anomalous and unsound authority. The 
pivcedirifj;’ words of the will, in Uiat case, were those ordinary words creating: an estate- 
tail, as <lecIiirod hy all the authorities, ancient and modern^ and without the instance 
of a sinclo exception to the contrary, according; to the remark of Lord Thnrlow and 
of Lord Mansfield. When that ease, was afterwards hrou^;ht into review, in Wilkes 
r. Lion, (2 Cowen^s Rep. 33.3,) it was declared, that the construction assumed hy the 
court rested upon the efTcct to be j^iven to tlu^ word survivor. The cases have already 
been referred to, in whieh it has been often held, that the word survivor did not alter 
the settled construction of the words dying without issue ; and there is no case in 
which it has. been construed to alter them, unless there was a material auxiliary cir- 
cumstance, as in Roe v. JefiTrey ; or the word survivor was coupled not with issue, 
hut witli children, in reference to personal property, as in Hughes t\ Sayer •, or it was 
*in the case of dying without issue alive, as in Den v. Schenck. The case of Anderson 
V. Jackson was, therefore, a .step taken in advance of all preceding authority, foreign 
and domestic., except that A’und in the court below ; and it shifted and disturbed real 
property in the city of New fork to a very distressing degree. The same (|uestion, 
under the same will, arose in the Circuit Court of the United States for the southern 
district of New York, and it was cvciitiuvljy decided in the Supreme Court of the 
United States, (Jackson v. Chew, 12 Wheat. Rep. 1.5.3,) in the same way. But the 
court, without undertaking to settle the que.stion upon the English law, constituting 
the prior common law of Now York, decided it entirely upon the strength of the New 
York decisions, as being the loe%l law of real property in the given case. This was 


1 Tl)e eifect of the ilcvise, construed in the case of Anderson v. Jackson, fcame again 
under discussion in Edwards v. Varick, 5 Denio’s B. C64, and It was there held, that a 
release by both the devisees did no’t affect, either in law or equity, the mci-o naked possi- 
bility, which was devised to the survivor, nor was it an equitable contract on the part of 
tlie-grantor to convey the estate ^hich he afterwards acquired by the death of his brother 
without issue. 

2 Where a remainder is limited to certain individuals, or the survival's of them, the court 
will refer the survivorship to the death of the testator, and not to tlie determination of the 
particular estate, where the probable intention of the testator requires it. Lovett v. Buloid, 
8 Barb. Ch. R. 137. 
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la Virginia, by statute, in 1819, and in^ Mississippi, by the 
revised c#(Je of 1824, and in North Carolina, by statute in 
1827, (a) the rule of construction of devises, as well as 
* 280 deeds, with contingent limitations, * depending upon the 
dying of a person without heks, or without heirs of the 
body, or issue, or issue of the body, or children, was declared to 
be, that the limitation should take effect on such dying without 
heirs or issue living at the time of the death of the first taker. 


lenvinp: the merita of the (pieation, indepenrlcnt of the local decisiona, untouched ; 
and, therefore, the doctrine of the Suprime Court of the United States is of no 
authority heyond the particular case. If the same qiiesn'on had been Imoufrht up, at 
the same term, on appeal from the Circuit Court of Virj^inia, in a case umiftcctcd by 
statute, the decision must have been directly the reverse, because the rule of con- 
struction in that state, under like circumstances, is different. The local law of Vir- 
ginia ought to he as decisive in the one case, as the local law of New York in the other. 
The testamentary dispositions in the cases above rcfiTred to, from 5 Randolph, agree, . 
in all particulars, with the case in New York. The devise in each was to the sons, 
and if either should die without lawful issue, then over to the survivor ; and the ques- 
tion was profoundly discussed, and decided in opposition to the New York decision, 
and with that decision full before tlie court. It .seems to he a settled princi|)le in the 
Supreme C-ourt of the United States, in deciding on local statutes, or on titles to real 
property in the different states, to follow the local decisions, whether they are grounded 
on the construction of the statutes of the state, or form jmrt of the unwritten law of 
the state. This was the doctrine declared in Pollard v. Dwight, 4 Crunch, 429 ; Ilinde 
V, Vattier, ft Peters’s U. S. Uep. 398 ; Jackson v. Chew, 12 Wheaton, ir>3 ; Bank of* 
the United States v, Daniels, 12 Peters's Kep. .53 ; Thompson v. Phillips, I’ Baldwin’s 
C. C. U. S. Hop. 246 ; Porterfield v. ( lark, 2 Howard’s U. S. Kep. 76. But llie decis- 
ions of state courts on the construction of wills do not (‘unsiitute rules of decision in 
the federal courts. Lane v. Vick, 3 Howard, 464. See also supra, vol. i. 342, 394, 
note. Tlie loc^iI law, which forms a rule of decision in the federal courts, applies to 
rights of person and property. But qucstlon.s of eommereial law are not included in 
that brunih of local law, which the federal courts deem themselves bound to follow 
and administer. Story, J., 2 Sumner’s Rep. 378. Nor doea the local law apply to 
the practice of the federal courts. Set* supra, vol. i.* The federal jurisprmlenee con- 
cerning real properly, under the operation of the rule of decision assumed by the 
Supreme Court of the United States, (ami perhaps it could not have been diserceily 
avdided,) may, however, in process of time, run the risk of becoming a system of 
incongruous materials, “crossly indented and Whimsically dove- tailed.”^ 

(a) N, C. R. S., vol. i. 259, 623. Mississippi R. Code, p. 458. 


1 In Oomiah V. Wilson, 6 Gill’s R. 299, the court considered the case of Fenwioh t>, Chap- 
aoanf 9 Peters, 461, as erroneous; and held, that the decisions of the Supreme Court of the 
United States, construing the local laws of Maryland, not conclusive as authorities, on the 
courts of that state. 
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or born within ten months thereafter, (a) ^ So, also, by the New 
York Revised Statutes, (b) it is declared, that where a remainder 
in fee shall be limited upon any estate which would be adjudged 
a fee-tail, according to the law of the state as it existed* before 
the abolition of entails, the remainder shall be valid -as a con- 
tingent limitation upon a fee, and shall vest in possession, on 
the death of the first laker, without issue living at the time of 
his death It is further declared, that when a “ remainder shall 
be limited to take (effect on the death of any person without 
heirs, or heirs of his body, or without issue, the words heirs or 
issue^ shall be .construed to mean heirs or issue living at the 
death of the person named as afteestor.'^ It is, however, further 
provided, (c) that where a future estate shall be limited to heirs, 
or issues, or children, posthumous children shall be entitled to 
take in the same manner as if living at the death of their 
parent; and if tlie future estate be depending on the contin- 
gency of the death of any person without heirs, or issue, or 
children, ‘it shall be defeated by the death of the posthumous 
child. These provisio’ns sweep away, at once, the whole mass 
of English and American adjudications on the meaning, force, 
and effect of such limitations. The statute speaks so perernp- 
torily as to the construction which it prescribes, that the courts 
may not, perhaps, hereafter, feel themselves at liberty to dis- 
regard its direction, even though other parts of the will should' 
contain evidence of an intention not to fix the period of 


(а) By the New Jersey Revised Statutes of 1847, p. 740, a devise to A. for life, and 
at, his death to his heirs or is'<ue, or heiV’s of the body, the. lauds, after the deatli ,of the 
devisee for life, shall go to his children, as tenants in common in fee. 

(б) Vol. i. 722, sec. 4. Ibid. 724, see. 22. 

(c) Vol. i. 724, secs. 30, 31. 


, 1 For the rule of construction in Ohio, see Parish’s Heirs r. Ferris, 6 Ohio State R. 568; 
and in Kentucky, Diinicl v. Thomson, 14 B. Mon, 662. , 

2 See Hone v. Van Schnick, 3' Barb. Cli. Rep. 489, sjs to the time when the interests of 
posthumous children are considered as vesting. 

8 But the statutory provision isjnapplicnble to wills which were in force before it was 
-adopted. Ferris v. Gibson, 4 Ch. R. 710. It is applicable to wills made before the 
statute, but where tlie testator yied after it. De Peyster v. Clendining, 8 Paige Ch. R. 
296. Bishop v. Bishop, 4 Hill, (N. Y.) 138. And the doctrine of De Peyster v. Clendining, 
was approved in Wakefield v. Phelps, 37 N. H. 295. Also, see Tator v. Tator, 4 iJarb. Sup. 
Ct. 481, on the subject of executory devises. 

27 * 
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mm^ (a) and supported afterwards by such names as Lor^l Hard- 
wicke, Lord Mansfield, and Lord Eldon. But the weight of other 
distinguis hed authorities, such as those of Lord Tthurlow, Lord 
Loughborough, and Sir William Grant, is brought to 
* 282 bear against such distinction. There is such an array * of 
opijiion on each side, that it becomes difficult to ascer- 
tain the balance upon the mere point of authority ; but the 
importance of uniformity iii the construction of wills, relative 
to the disposition of real property, has, in a great degree, pre- 
vailed over the distinction; though in bequests of personal 
property, the rule will, more readily than in devises of land,*be 
made to yield to other expressfons, or slight circumstances in 
the will, indicating an intention to confine the limitation to the 
event of the first taker dyijig without issue living at his death. 
The courts,- according to Mr. Fearne, lay hold, with avidity, of 
any circumstance, however slight, and create almost impercep- 
tible shades of distinction, to support limitations- over of per- 
sonal estates, (b) ^ 


(a) 1 P. Wms, 663. 

(b) Fonnu) on •Executory Devises, hy Powell, 186, 2.39, 259. Doo v. Lydc, 1 

Term Hep. .593. Dashicll v. Dashie.ll, 2 llsirr. & Gill, 127. Eieholberj^er ?;. Barnetz, 
17 Serg. & HawU;,,293. Doe ex dom, (b\(loiraii v. Ewart, 7 Adolph. & Ellis, 636. 
The condiet of opinion, as to the solidity of the distinction in Forth ?;. Chapman, is 
very remarkable, and forms one of the most eiirions and embarrassing eases in the 
law, to those Avell diseiplined minds that desire to ascertain and follow the authority 
of adjudged cipes. Lord Ilardwii ke, (2 Atk. Kep. 314.) Lord Thurlow, (1 Bro. 
188. 1 V\'s. jr. 286.) Lord Loughhomugh, (3 Ves. 99.) Lord Alvanley, (5 Ibid. 

440.) Lord Kenyon, (3 Term Kep. 133. 7 Ibid. 595.) Sir William G*ant, (17 Ves. 
479,) and ilie Court of K. 13., in 4 Maiile & Sclw. 62, are authorities against the dis- 
tinction. Lord Hardwieke, (2 Atk. Uej). 288. 2 Ves. 180, 616.) Lord Mansfield, 
(Cowp. Rep. 410. Den v. Sh('nion,2 (Unity’s Hep. 662.) Lord Eldon, (9 Ves. 203,) 
and the Hou.se of Lords, in Keily e. Fowler, (6 Bro. P, C- 309,) are .authorities for the 
distinction. As Lord Hardwieke has equUlly commended and equally' condemned 
the distinction, without any kind of explanation, his authority may be considered as 
neutralized, in like msinner us mechanical forces of et^ual power, operating in contrary 
direction.s, naturally reduce each other to rest. In the ease of Campbell v. Harding, 
2 Itussell & Mylne, 390, it was hehi at the Rolls, and afterwards by the chancellor on* 


i Ladd V. Harvey, 1 Foster, 514. Hut such a discrimination is never made, where there 
is no expression or circumstance in the will, which the court can lay hold of as evincive 
of some intention in the testator that it should be a definite failure of issue. Edelen v, 
Middletoii) 9 Gill, 161, where the eases are eaLamined and explained. 
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^The New York Revised Statutes (a) have put an *283 
end to all semblance of any distinction in the contingent 
limitation of real and personal estates, by declaring that all the 
provisions relative to future estates should be cohstrued to ap- 
ply to limitations of chattels real, as well as to freehold es- 
tates; and that the absolute ownership of personal property 
shall not be suspended by any limitation or condition what- 
ever, for a longer period than during the continuance, and until 


appeal, that where, by will, a sum of stock and also real estate were p^iven to C., and 
in case of her death, without lawful issue, then over, she took an ab>oliite interest in 
tlie stock, inasmuch as the bequest over, Iwnitcd after a general failure of issue, was 
void. The old rule was reassened. The American cases, without adopting abso- 
lutely the distinction in Forth v. ('hapman, are disposed to lay liold of sli^liter cir- 
cumstances in bequests of chattels, than in deyiscs of real estate, to tie up the 
generality of the expression dt/iny uuthout issue, and contine it to dying without issue 
living at ilie death of tlie party, m order to support the devise over; and this is the 
extent to which they have gone with the distinction. Executors of Moffat v. Strong, 
10 Johns. Ucp. 12, Newton v. (iiitfith, I Harr. &. Gill, 111. Koyall v. Eppes, 
2 Muiif. Uep, 479. Brummet v. Barber, 2 IlilEs S. C. Rep. .544, 545. Williams u. 
Turner, lu Yergcr, 287, llobards v. Jones, 4 Iredell, N. C. Rep. 53. In Arnold v. 
Congreve, 1 Tamlyn, 347, it was said by tbc Master of the Rolls to be now perfectly 
well settled, that there is no ‘difference with respect to a limitation of freehold and per- 
sonalty ; and tlie rule was also declared in Zollivoder c Zollicotfer, 3 Battle’s N. C. Rep. 
438,011 the ground of the presumed intention of the testator that executory limitations 
of land and chaitcls were to be construed alike, art'll to go over on the same event ; and 
in this last eii^e in N. C., the limitation over a devise of land and chattels was held 
good where tlie gift was to the children, and in case of either dying without lawful 
heirs of the body, bi.s share to go to the siirvirors. In Mazyck v, Vaiiderliost, I 
Bailey’s Eq. Rep. 48, it was held that in a devi.se of real and jier.sonal estate to B., 
and to the heirs of her body, but if she .should depart this life leaving no licirs of her 
body, tlien the word “leaving” restrained the otherwise indefinite failure o|, 
issue to the death of the first taker, and that the limitation over was good by way of 
executory devise us to the personal estate but was too remote and void us to the 
real estate, although both species of property w^ere disposed of by the same words in 
the same clause of the will. Thi.s sanction*of the case of Forth v. C’hapman was in 
the Court of* Appeals in South Carolina, in 1828, the rcjiortcr, in an elaborate 
note annexed to the case, questions the reason, justice, and applicability of the rule 
to the jurisprudence in this country, and ably contends that the rule of construction 
which imputes a difference of intention to a testator in respect to his real and per- 
sonal estate, when he devises both by the same words, ought to he abandoned. 
See the case of Moody v. Walker, 3 Arkansas Rep. 147, to the same point, and 
that case contains an able and* elaborate discusffion of the doctrine of executory 
devises. * • 

(a) Vol. L 724, sec. 23 ; vol. i. 773, secs. I, 2. Vide supra, 271. 


1 Uslltbn V. Usilton, 8 Md. Ch. Decis. 86. Flinn Davis, 18 AJa. 182, 
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the termination of not more than two lives in being at the date 
of the instrument containing the limitation or condition, or, if 
it be a will, in being at the death of the testator,^ In all other 
respectt^, limitations of future or contingent interests in personal 
property, are made subject to the rules prescribed in relation to 
future' estates in land. 

The same limitation under the English law, which woilld 
create an estate-tail if applied to real estates, would vest the 
whole interest absolutely in. the first taker, if applied to chat- 
tels, (a) And if the executory limitation, either of land or 
chattels, be too remote in its commencement, it is void, and 
Cannot be helped by any subsequent event, or by any modifi- 
cation or restriction in the execution of it. The possibility, at 
its creation, that the event on which the executory limitation 
depends, may exceed, in point of time, the authorized period, 
is fatal to it; ^ though there are cases in which the limitation 
over has been held too remote only pro latito^ or in relation to a 
branch of the disposition, {b 


(a) Attorney-OcMicral v, Bayley, 2 BVo. 553. Knight v. Ellis, Thid. 570. Lord 
Cliathiim V, Totliill, 6 Bro. V. C. 450. Britton v. Twinin^x, 3 Mcrivale, 170. Pater- 
son Ellis, U ndoll, 250. See also supra, vol. ii. p. .354. 

{b) Feanie on Executory Oevise.s, 159, 160. Pliipps a. Kelyn;;c, Ibid. 84. A* 
' limitation to an unborn child for life is not good, unle.s.s the remainder vests in interest 
at the .same time. A gift in remainder, expectant upon the death of unborn ebildrcn, 

18 too remote. 4 Russell, .31 1 . In Hannan r. Osborn, 4 Paige, 330, there wu.s a 
devi.so of real and personal estate to a .sister ami her clilldreii, with devise over, if she 
should die, and all her children, without leaving children. The sister had hut one 
^hild at the making of the will and at the testator’s death. It was held, that the 
sister took an estate for life, and the child a vested remainder in fee, suhjpet to open 
and let in after-born children, hut that the limitation over was void, as being too 
remote ns to the after-born children. In that case the real and personal estate was 
held subject to the same rule, and the chancellor said that there was no diilerence in 
principle under the New York Revised Statutes on this subject, between the devise 
of real and personal estate.s, in respect to limitations over. See also Gott v. Cook, 

7 Paige, 521, and Hone v. Van Scliaick, 7 Paige, 222, to the same point.^ 

t Thomson v. Livingston, 4 Sandf. Sup. Ct. 6.39. Amory v. Lord, 6 Selden, (N. Y.) 403. 

2 Powell V Glenn, 21 Ala. 4.58. A beque.st of a legacy or n residue (of personal prop- 
erty) to J., and if he die in testjitor’s^lifetiine, without c^iildrou, to C., gives nothing to J.’s 
children by implication. Addison v. Busk, 11 Eng. L. &SEq. R. 804. 

8 The estate must, by the terms of its creation, he restricted within the required limit, 
or it is void. Tayloe v, Gould, 10 Barb. Sup. Ct. 388-398. 

4 Collin V, Collin, 1 Barb. Ch. R. 631. See cases cited in Dowiiig v, Wherrin, 19 N‘. H. 
89 , 90 . 
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* IV. Of other matters relating to executory devises. * 284 
When there is an executory devise of the real estate, • 
and the^freehold is not, in the mean time, disposed of, the in- 
heritance descends to the testator’s heir until the evept happens. 
So, where there is a preceding estate limited, with an executory 
devise over of the real estate, the intermediate profits between 
the determination of the first estnte and the vesting of the limi- 
tation over, will go to the heir at law, if not otherwise appropri- 
ated by th(^ will, (a) The same rule applies to an executory 
devise of the personal estate ; and the intermediate profits, as 
well before the estate is to vest, as between the defiirmination 
of the first estate and the vesting of a subseqiuait limitation, 
will fall into the residuary personal estate, {h) These executory 
interests, whether in real or personal estates, like contingent re-' 
maind(irs, may be assigned or devised,^ and they are transmis- 
sible to tlie representatives of tlie devisee, if he dies before the 
contingency happens; and they vest in the representatives, 
either of the real or personal estate, as the case may be, when 
the contingency does happen, (c) 

In the great case of Thellusson v. Woodfordy {d) it was the 
declared doctrine, that there was no limited number of lives for 
the purpose of postponing the vesting of an executory interest. 
There might be an indefinite number of concurrent lives no way 
connected with the enjoyment of the estate ; for, be there ever 
so many, there must be a survivor, and the limitation is 
only for the length of that life, (e) * The purpose of * 285 


(а) Pay’s case, Cro. Eliz. 878. Hayward v. Stillingfleet, 1 Aik. Rep. 422. Hop- 
kins V. Hopkins, Cases temp. Talb. 44. 

(б) Chapman v, Biissett, Cases temp. Taib. 145. Duke of Bridgwater v. Egerton, 
2 Vescy, 122. 

(c) Pinhiiry v. Elkin, 1 P. Wm.s. 563. Gopdright v. Searle, 2 Wils. Rep. 29. 
Fearne on Executory Devises, 529-535. New York Revised Statutes, vol. i. 725, 
sec. 35. 2 Saund. Rep. 388, k. note. See also the conclading part of the last 
Lecture. 

(rf) 4 Vesey, 227. 11 Ihid. 112, S. C. 

(e) I/ord Thurlow, in Robinstfn v. Hardcastle, 2 Bro. C. C, 30. Lord Eldon, in 
Thellusson v. Woodford, 11 V^sey, 145. 


Thompson v. Hoop, 6 Ohio State B. 480. 
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accumulation Wfis no objection to an executory devise, nor that 
the enjoyment of the subject was not given to the persons 
during whose lives it was to accumulate. The valfie of the 
thing was enlarged, but not the time. The accumulated profits 
arising prior to the happening of the contingency, might all be 
reserved for the persons who were to take upon the contingent 
event; and if the limitation of the executory devise was for any 
number of lives in being, and a reasonable time for a posthu- 
mous child to be born, and twenty-one years thereafter, it was 
valid in law. Tin; devise in that case was, that all the real and 
personal estate of the testator should be converted into one 
common fund, to be vested in frustees in fee for the rents and 
profits to accumulate during all the lives of all the testator’s 
sons, and of all the testator’s grandsons, born in his lifetime, or 
living at his death, or then in ventre sa mere, and their issue, to 
receive the profits during all that time in trust, and to invest 
them from time to time in other real estates, and thus be adding 
income to principal. After the death of the last survivor of all 
the enumerated descendants, the estates were to be conveyed to 
those branches of the respective families of the sons who, at the 
end of the j)eriod, should answer the description of the heirs 
male of the respective bodies of the sons. The testator’s object 
was te protract the power of alienation, by taking in lives* of 
persons who were riiere nominees, without any corresponding 
interest. The trusts created by the Thellusson will were held 
valid by the Court of Chancery, and the decree was affirmed in 
the House of Lords. The property was thus tied up from alien-, 
ation, and. from enjoyment for three generations; and when the 
period of distribution shall arrive, the accumulated increase of 
the estate will be enormous, (a) 

This is the most extraordinary instance upon record of calcu- 
lating and unfeeling pride and vanity in a testator, disregarding 
the ease and comfort of his immediate descendants, for 
^ 286 the miserable satisfaction of enjoying in anticipation *the 


(a) The tQi$tator died in 1797. lie left three sons and throe daughters, and half a 
million sterliny:. on an accumulating fund. If the limitation should extend to up- 
wards of one hundred years, as it may, the property will have amounted to upwards 
of one hundred millions sterling ! 
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weetlth and aggrandizement of a distant posterity. Such an 
iron-hearted scheme of settlement, by withdrawing property 
for so long a period from all the uses and purposes of social life, 
wa$ intolerable. It gave. occasion to the statute of 39 and 40 
Geo. fll. c. 98, prohibiting thereafter aOy person, by deed or 
will, from settling or devising real or personal property, for the 
purpose of accumulation, by means of rents or profits, for 
longer period than the life of the settler, or twenty-one years' 
after his death, or during the minority of any person or persons* 
living at his decease, who, under the deed or will directing the 
accumulation, would, if then of full age, be entitled to the rents 
and profits, (a) 

The New York Revised Statutes (b) have allow^ed the accu- 
mulation of rents and profits of real estate, for the benefit of one 
or more persons, by will or dec3 ; but the accumulation must 
commence either on the creation of the estate out of which the 
rents and profits gre to arise, and it must be made for the bene- 
fit of one or more minors* then in being, and terminate at the 
expiration of their minority ; or if directed to commence at any 
time subsequent to the creation of the estate, it must commence 
within the time authorized by the statute’ for the vesting of 
^future estates, and during the minority of the persons for whose, 
benefit it is directed, and terminate at the expiratiofi of such 
minority.^ If the direction for accumulation be for a longer 
time than during the minorities aforesaid, it shall be void for 
the excess of time ; and all other directions for 4;he accumulation 
of the rents and profits of real estate are void. It is ftirther pro- , 
: Tided, that whenever there is, by a valid limitation, a suspense 


(а) The. Thellusson Act does not operate to alter an^ disposition in n will, except 
only the direction to accumulate. 2 Keen, .5H4. The !New York Hevised Statutes,. 

1 B. S. 773, was founded on the Thellusson Act, suspending the absolute ownership 
of personal property, and does not apply to charitable perpetuities, Shotwell v. Mott, 

2 Sandford’s Ch. liep. 56. 

(б) Vol. i. 726, secs. .37-40. As to the* regulation of accumulation of .personal 
property, see ante, vol. ii 353, note 


■1. Trusts for accumuhition being, prohibited in Now York, except for the benefit of 
t&lnors, canrtot be created for the benefit of a lunatic who is not a minor. Craig v. Craig, 
a Barb, Oh. R. 76. 
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of the power of alienation, and no provision -made fo the dis- 
position, in the mean time, of the rents and profits, they shall 
belong to the persons presumptively entitled to the next event- 
ual estate. If the trust of accumulation of the income of per- 
sonal property be void under the statute, the income deScends 
as if the testator had died intestab*. (a) 

The intermediate rents and profits arising on an estate given 
by way of exf'cutory devise, will pass by a •devise of 
*287 * all the residue of the estate. (/;) But if the^e are not 
devised, when the. estate is devised to trustees for any 
lawfiri f^urposc wljatev(‘r, they arc then, at common law, thrown 
upon th^ Ireir for want of some other person to take them, and 
they attend the eMab; in its descent to the heir, and belong to 
him during the continuance of the trust estate.^ So, it is a 
settled rule, that when^ there is an executory devise of a real 
estate, and the freehold is not, in the mean time, disposed of, 
the freehold and inheritance descends to the testator’s heir at 
law. (c) If the profits are becpieathed, and the land left, in 
the mean time, to descend to the heir until the contingent lim- 
itation takes effect, and no other person made trustee of the 
profits, tha heir becomes a trustee', and the rents and profits 
will accumulate in his hands for the benefit of the party under* 
the will, (d) 


(a) Vail V. Vail, 4 'U7. In that rase the chancellor considcrcfl the statute 

check to accumulation a salutary ]>r<fs'ision, ami that no man ouj;ht to ho permitted 
to withhold the income of his estate, for the sole purpose of hoarding up wealth by 
compound interest after his death, tn) provide for a second or a third future irepera- 
tion, or even for his imtnediate descendants, to he given to them at the close of their 
lives, when they are no longer .in . a situation to enjoy it. The statute ought tp be 
earned into effect according to its sj)irit and intent, and so as to meet and 9 orrect 
those evils. But under the English statute, trusts hy wills for accumulation during a 
life contrary to the statute, are good for twenty-one years. Griffiths v. Verc, 9 Vesey, 
127. 

(/>) Stephens v. Stephens, Gases temp. Talb. 228. 

(c) Cflarko v. Smith, 1 Lutw. 793. Hopkins v. Hopkins, Cases temp. Talb. 44. 
Gibsdn V. Lord Montfort, 1 Vesey, 485. Anib. 93, S. C. Duffield u. Duffield, 1 Dow 
& C. 268, 310. . , 

(cf) Kogers Boss, 4. Johns. Oh. Rep. 388. 

J Bent, accruing after lessors death, is a chattel real, and descends to the heir, and does 
not go to the ex^cutor^ Grccu r. Massie, 13 Illinois II. 368. •* 
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LECTURE LXL 

OP USES AND TRUSTS. 


,1. Of uses, 

A USE is where the legal estate of lands is in A., in trusty 
that B. shall take Ihe profits, jfnd that A. will make and exe- 
cute estates according to the direction of B. (a) Before the 
statute of uses, a use was a mere cjonfidence in a friend, to 
whom the estate was conveyed by th6 owner without consider-, 
ation, to dispose of it upon trusts designated at the time, or to 
be afterwards appointed by the real owner. The feoffee or trus- 
tee was, to all intents and purposes, the real owner of the estate 
at law, and the cestui que use had only a confidence or trust, 
for* which he had no remedy at the common law. 

(1.) In examining the History of Uses^ we shall find that 
they existed in the Roman law, under the name oi^fidei com- 
missa, or trusts. They were introduced by testators, to evade 
the municipal law, which disabled certain persons, as exiles 
and strangers, from being heirs or legatees. The inheritance 
or legacy was given to a person competent to^take, in trust, for 
the real object of the testator’s bounty. But such a confidence 
was precarious, and was called by the Roman lawyets jus pre- 
carium; for it rested entirely on the good faith of the trustee, 
who was under ho legal obligation to execute it. To invoke 
the patronage of the emperor in favor of these defence- 
less, trusts, they were created * under an appeal to hirh, *290 
as rogate per salutum, or per fortumni Augusti. Augus- 
tus was flattered by the appeal, and ’directed the praBtor to 
afford a remedy to the cestui que trust; and these. fiduciary in- 
terests increased so fi|sj, that a special equity jurisdiction was 
created to enforce the performance of the trusts. This ^ par- 


la) Gilbert on Usue, i. . 
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ticular chancellor for uses,” as Lord Bacon terms him, who was 
charged with the support qf these trusts, was called prOtdr fidei 
commissurius, (a) If the testator, in his will, appointed Titiua 
tq be his heir, and requested him, as soon as be should enter 
upon the inheritance, to restpre it to Caius, he was bound to 
do it, in obedience, to the trust reposed in him. The Emperor 
Justinian gave greater efficacy to the remedy against the trus- 
tee, by authorizing the prmtor, in cases where the trust could 
not otherwise be proved, to make the heir, or any legatee, dis- 
close or deny the trust upon oath, and when the trust appeared, 
to com e the performance of it# (b) 

The English ecclesiastics borrowed uses from the Roman 
law, and introduced them into England in the reign of Edward 
III. or Richard IL, to evade the statutes of mortmain, by grant- 
.ing lands to third persons to the use of religious houses, and 
which the clerical chancellors held to be fidei commiBsdj and 
binding in conscience, (c) When this evasion* of law was nict 
and suppressed by the statute of 15 Richard. IL, uses were ap- 
plied to save lands from the effects of attainders ; for the use, 
being a^mere right in equity, of the profits of land, was exempt 
from feudal responsibilities ; and uses' were afterwards applied 
to a variety of purposes in the business of civil life, and grew 
up into a refined and regular system. They were re- 
*291 quired by the * advancing state of society and the 
growth of cornirierce. The simplicity and strictness of 
the common law would not admit of secret transfers of property, 
or of dispositions of it by will, or of -those family settlements 
which become convenient and desirable. A fee could not be 
mounted upon a fee, or ah estate made to shift from one per- 
son to another by matter ex post facto ; nor could a freehold be 
made to commence in futuro^ nor an estate spring up at a fu- 
ture period independently of any other; nor could a power be 
reserved to limit the estate, or create charges on it in derogation 
; of the original feoffment. All such refinements wf re repugnant 


(а) Jnst. 2j, 23, 1.. Vinniu#; h. t. Bacon, on the Statute of Uses, Law Tracts, 
315, 

(б) Inst. 2, 2% 12. 

" (c) 2 Blacks. Com. 32S. Saunders on Uses and Ti\ist8, 14. 
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to the plain, direct mode of dealing, natural to simple manners 
and unlettered ages. The doctrine of livery of seisin rendered 
it impracticable to raise future uses upon feoffment ; . and if a 
person wished to create an estate for life, or in tail, in higiself, 
he was obliged to convey the whole fee to a third persorf, and 
'then take back the interest required. Conditions annexed to 
the feoffment would not answer the purpose, for none other than 
the grantor, or his heir, could enter for the breach of it; and the 
power of a freeholder to destroy all contingent estates by feoff- 
ment or fine, rendt^red all such future limitations at common 
law very precarious, 

The facility with which estates might be modified, and future 
interests secured, facilitated the growth of uses, which were so 
entirely different in their character from the stern and unacebrn- 
modating genius of feudal tenure. Uses,” said Lord Bacon, 

stand upon their own reasons, utterly different from cases of 
possession*” {a) They were well adapted to answer the various 
purposes to which estates at comtiion law could not be made 
subservient, by means of the relation of trustee and cestui que 
use, and by the power of disposing of uses by will, and by 
means of shifting, secondary, contingent, springing, and 
resulting * uses, and, by the reservation of a power to re- * 292 
voke the uses of the estate, and direct others. These were 
pliable qualities belonging to uses, and which were utterty un- 
known to the common law, and grew up under the more liberal 
and more cultivated principles of equity jurisprudence. 

The contrast between uses and estates at law was extremely 
striking. When uses were created before the statute of uses, 
there was a confidence that the feoffee would suffer the feoffor 
to take the profits, and that the feoffee, upon the request of the 
feoffor, or notice of his will, would execute the estate to the 
leoffbr and his heirs, or according to his directions, (b) . When 
the direction was complied with, it* was essentially a convey- 
ance by the feoffor^ through his agent, the feoffee, who, though 

. 

(a) Racon^s Law Tracts, 310. Lord Bacon's Reading on the Statute of Uses has 
a scholastic and quaint air pervading it; but is very instructive to s^ad, because it is 
profoundly intelligent. 

j[6) Lord Bacon says, that these properties of a use were exceedingly well set forth 
by Wulmsloy, J., in a case m 36 EUz.,!b which.he refers. Bacon’s Law Tracts, 807. 

2S* 
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even an infant or feme covert^ was deemed' in equity competent 
to execute a power and appoint a use. The existing law of 
the land was equally 'eluded in the selection of the appointee, 
who might be a corporation, or alien, or traitor, and in the mode 
of the direction, which might be by parol. * . 

As the feoffee to uses was the legal owner of the estate, he 
had complete control over it, and he was exposed to the ordi- 
nary legal claims, debts and forfeitures, to dower, curtesy, 
hardship, and attainder, [a) When uses were raised by convey- 
ances at common law, operating by transmutation of posses- 
sion, the uses declared in such conveyanc(?s did not require a 
consideration. The real owder had divested himself of the 
legal estate, and the person in whom it \^as vested, being a 
mere naked trustee, equity held* him bound in conscience to ex- 
‘ecute the directions of the donor.. If, however, no uses were 
declared, then the feoffee, or releasee, took, to the use of the 
feoffor or releasor, to whom the use resulted ; for if there 
*293 was no consideration, and no declaration *of uses, the 
law would not presume that the feoffor^ or releasor in- 
tended to part with the use. But in the case of covenants to 
stand* seised, and of a bargain and sale, which did not transfer 
the possession to the covenantee qr bargainee, the inheritailbe 
remained in the contracting party ; and it was a mere contract, 
which a court of equity would not enforce, for a use could not 
be raised when the conveyance was without a sufficient consid- 
eration.^ , The same principle applied to the case of a release, 
which was a conveyance operating at common law. (6) Uses 
were alienable without any words of limitation requisite to 
carry the absolute interest; for, not being held by tenure, they 
did not. come within the technical rules of the common law.(6*) 


(n) Co. Litt. 271, b, note. 

{h) Bacon on Uses, Law Tracts, 312. Sugden on Powers, 5, 6.^ 
(r) I Co. 87, b, 100, b. 


1 A volutitarjAleed in consideration of love to the donor’s brother, if cotistructively de- 
livered, ^though not to take effect till his death, is valid as a covenant to stand seised, with- 
, out the inteK’eution of ft trustee. Wall v. ViUl, 80 Miss. (1 Geo.) 91. Dinkins v* Samuel, 
KPRich. Law, (S. C.)66. ^ 
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A use might be raised after a limitation in fee, or it might be 
created in fvtnro^ without any preceding limitation ; or the order 
of priority might be changed by shifting usps, or by powers; or 
a power of revocation might ‘be reserved to the grantor, or to a 
stranger, to recall and change the uses, (a) Uses were descend- 
ible,, according to the rules of the common law, in the case of 
inheritances in possession. (/>^ They were also devisable, as they 
were only declarations of trust binding in conscience ; and Lord 
Bacon, in opposition to Liwd Coke, who, in Chudleigh's case 
had put the origin of uses entirely upon the ground of frauds 
invented to elude the statutes of mortmain, maintained that 
uses were introduced to get ric>of the inability at common law 
to devise lands. (^) It is probable that both these causes had 
their op(‘ration, though the doctrine of uses existed in the civil 
law", and would naturally be suggested in every community by 
the wants and policy of civilized life. The wife could not be 
endowed, or the husband hfive his curtesy of a use, |?or was 
the use available by writ of cligU or other legal process in favor 
of the creditor of cestui que 'use,{d) Lord Bacon complained 
that uses were “ turned to deceive many of their just and reason- 
able rights.” Uses were certainly perverted to iniscliievous pur- 
poses; and the complaint is constant and vehement in the old 
books, and particularly in Chudleighh case and in the pre- 
amble to the statute of use5, against the abuses and 
frauds which were practised * by uses prior to the statute *294 
of uses; It was the intention of the statute to extirpate 
such grievances, by destroying the estate of the feolfee to uses, 
and reducing the estate in the use ^to an estate in the land. 
There was a continued struggle maintained for upwards of a 
century, between the patrons of uses and- the English parlia- 
ment, the one constantly inasjiing property, and separating the 
open legal title from the secret equitable . ownership, and the 
other, by a succession of statutes, endeavoring to fix the duties 
and obligations of ownership upon the cestui que use. At last 

(а) Bro. Feoff, al Use, pi. 3(f. Jerik. C^t. 8. Ca. 52. Co, Litt. 237, a. Preston 
on Estates, vol. i. 1!>4. 

(б) % Hoi. Abr. 780. 

• (c) B cou*< Law Tracts, 316. 

{d) 4 Co. 1. Bro. Abr. tit. Executions, 9t). 
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the statute of 27 Hen. VIIL, commonly called , the statute of 
uses, transferred the uses into possession by turning the interest 
of the, cestui que tt^e into a legal estate, and annihilating the 
intermediate estate of the fcollee ; so that if a feoffment was 
made to A. and his heirs, to the use of B. and his heirs, B., the 
cestui que usc^ became seised of tbe legal estate, by force of the 
statute. The legal esFtate, as soon as it passed to A., was .im- 
mediately drawn out of him and transferred to B., and the use 
and the land became convertible terms.^ 

The equitable doctrine of uses was, by the statute, transferred 
to the courts of law, and became an additional branch of the 
law of real property. Uses had new and peculiar qualities and 
capacities. Tliey had none 6f tjie lineamerJts of the feudal 
system, which had been deeply impressed upon estates, at com,- 
rnon law. Their infljuence was suUicient to abate the* rigor, and, 
in many respects, to destroy the simplicity of the ancient doc- 
.tnne. .When the use was changed from an equitable to a legal 
intoest, the same# qualities which were proper to it in its fidu- 
ciary state, followed it when it became a legal estate. The* 
estate iq the use, when it became an interest in the land, under 
the statute, became liable to all those rules to which common- 
law estates were liable ; but the qualities which had attended 
^ uses in equity were not separated* from them when. they changed 
their nature, and became an estate in the land itself. If they 
were contingent in their fiduciary state, they became con- 
*295 tingent interests in the land. They * w'ere still liable to 
be overreached by the exercise of powers, and to be 
shifted, and to cease, by clauses of cesser, inserted in the deeds 
of settlement. ’ The statute transferred the use with its accom- 
panying conditions and limitations, into the land, (a) Contin- 


(a) Brent’s case, 2 Leon. 16. Maiiwtfod, J., 2 And. 75. Preston on Estates,. V9I. 
h 155, 156, 158. 


• 1 Where land was sold to several persons, in trust foi'^he present .and future members of 
an unincorporated association, it was helcl»that, under the statute of uses, the legal title 
vested in the vendee, in trust for the ass^iation, as a charitable use., if a beneficial use 
tannot take efiect as a legal estate, it may, if consistent with the rules o1 law, take effect 
as a y-ust. Vaiidervolgeu v. Yates, 3 Barb. Ch. R. 242. Affirmed iii the Court of Appeals. 
5 Seld. (N. Y.) 219. 
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gent; shifting, and springing uses presented a method of creating 
a future interest in land, and executory devises owed their origin 
to the doctrine of shifting or springing uses. - But uses dlfler 
from executory. devises in this respect; that there must be a 
person seised to the uses when the contingency happens, or they 
cannot be executed by .the statute. If the, estate of the feoffee 
to such uses be destroyed by alienation or otherwise, before the 
contingency arises, the use is destroyed forever; whereas, by 
an executory devise, the freehold is transferred t^o the future 
deviseCi (a)‘ Contingent uses are so far similar to contingent! 
remainders, that they also reejuire a preceding estate to support'^ 
them, and tfake effect, if at all, \#heri the preceding estate deter-' 
mines. The statute of uses meant to exclude all possibility 
of future uses, (b) biit the necessity of the allowance of free 
modifications of property introduced the doctrine, that the use 
need not be executed the instant the conveyance is made, and 
that the operation of the statute might be suspended until the 
use should arise, provided the suspensipn was confined within 
reasonable limits as to time, (c) In the of NorfoWs case^ 

Lord Nottingham was of opinion (as we have already seen) 
that there was no inconvenk'iice, nor any of the mischiefs of a 
perpetuity, in permitting future uses, under the. various names 
of springing, shifting, contingent, or secondary uses, to 
be limited to* the same period to which the law * permits *296 
the vesting of an executory devise to be postponed. 

Uses and contingent devises became parallel doctrines, and / 
what, in the one case, was a future use, was, in the other, an ‘ 
executory devise. 

• The statute having turned uses into legal estates, they were 
thereafter conveyed as legal estates, in the same manner and 
by the same words, (d) The statute, intended to destrejy uses 
in their distinct state, but it was not thue object of it to interfere 
with the new modes of conveyance- to uses; and the manner of 
raisitig uses but of the. seisin created by a lawful transfer, stood 

(а) 2 Blocks. Com. 334. Fearntf on Executory Devises,^ by Powell, 86, note. 

(б) Bacon on UieH, Law Tracts, 335, 340. ^ 

(c) Dyer, J., in Bawell & Laens^fi case, 2 Loon. 221. Holt, Ch. J., in Davis v. 
Sp^, 12 Mod. Hep. 38. 2 Salk. 675, S. C. 

Willes's Rep. 180 . 
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as it had existed before. If it was really the object of the 
statute of uses to abolish uses and trusts, and have none other 
thaYide^al tistates, tSe wants and convenience of mankind have 
triumphed over that intention, and the beneficial and ostensible 
ownersljips of eslatc^s.were kept as distinct as ever. The cestui 
qve use takes 1 he legal estate according to such' quality, macnner, 
and form as he had in the use. The complex and modified 
interests annexed to uses were engrafted upon the legal estate; 
and upon that principle it was held to be competent, in convey- 
ances to uses, to revoke a former limitation of a use, and to 
substitute others. The classification of uses into’ shifting or 
secondary, springing, and^ futfire, or contingent add resulting 
uses, seems to be n(‘cessary, ^o distinguish with precision their 
nice and varying characters; and they all may be included 
under the general denomination of future uses. 

(2.) Shiftins^ or secondary uses take effect in derogation, of 
some other estate, and arc either limited by the deed creating 
them, or authorized to be created by some' person named in 
it. Thus, if an estate be limited to A. and. his heirs, with a 
proviso, that if B. pay to A. 100 dollars, by a given time, the 
use of A. §hall cease, and the estate go to B. in fee, the estate 

is vested in A., subject tp a shifting or secondary use in 

• 297 fee in B. So, if the pr<5viso be, * thatr C. may revoke the 

use to A., and limit it to B., then A. is seised in fee, with 
a power in C. of revocation and limitation of a new use, (a) 
These shiftirfg uses art), common in all settlements; and in mar- 
riage settlements the first use is always to the owner in fee till 
the marryige, and then to other uses. The fee remains with the 
owner uuiil the marriage, and then it shifts as uses arise. These 
shifting uses, whether created by the original deed, or by the 
exercise of a power, must be confined within proper limits, so as 
not to lead to a perpetuity ; which is neatly defined by Sir Edward 
Sugden, (i) to be such a limitation of property as rendefs'it in- 
alienable beyond the period allowed by law. If, therefore, the 
object of the power be to create a perpetuity, it is void, (c) And 
J ^ ♦ . * 

(a) Bro. Feoff, Uses, ,S39, a, pi. 30, Mutton’s case, Dyer, af74, b. Gilbert on 
Uses, by Suj;<len, 1.52, 155. , * 

* (h) Gilbert on Uses, hy Sudden, 260, note. 

(c) Spencer a. Duke of Marlborough, 5 Bro. P. C. 592. 
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yet, in England, it is well settled, that a shifting use may be 
created after an estate-tail ; and the reason given is, lhat such a 
limitation, to take eflect at any remoto penod, has no tendency 
to a* perpetuity, as the tenant in tail may, when he pleases, 
by a recovery, defeat the shifting use ; *for the recovery bars and 
destroys every species of interest ulterior to the tenant’s estate. 
It is on this principle that a power of sale or exchange, in cases 
of strict settlement, is valid, though not confined to the period 
allowed for suspending alienation, provided the estate be regu- 
larly limited in tail, (a) Shifting and secondary uses may be 
created by the execution of a power; as if an estate be limited 
to A. in*fee, with a power to B. ^o revoke and limit new uses, 
and B. exercises the power, the uses created by him will be 
shifting or secondary in ref(‘rence to A.’s estate ; but they must 
receive th(' same construction as if they had been created by the 
original* de(‘d. 

(3.) Sprht^wp;^ vses .are limitetl to arise on a future 
event, * where no preceding (‘state is limited, and th(‘y *298 
do not take effect in d(Togation of any pr(*ceding inter- 
est. If a grant be to A. in fee, to the use of B. in lee, after the 
first day of January nc^xt, this is an instance of a springing use, 
and no use arises until the limited period. The use, in the 
mean time, results to the grantor, who has a determinable 
fee. (h) A springing use may be limited to arise within the 
period allowed by law in the case of an ex(^catory devise. A 
person may covenant to stand seised, or bargain ajid^sell, to the 
use of another at a future day. (c) By means of powers, a use,* 
with its accompanying estate, may spring vp at the will of any 
given person. Land may be conveyed to A. and his heirs, to 
such uses ^s B. shall by deed or wdl appoint^ and in default of, 
and until such appointment, to the use of C. and his heirs. 
Here a vested estate is in C. subject to be divested or destroyed 
at any time, by B. exercising his power of appenntment, and B., 


(a) NicbolJs v. Sheffield, 2 Brof218. St. George v. St. George, in the House of 
Lords, cited in Gilbert on U^os, by Sugden, 1.57. 

(h) Woodliffc Drury, Tro. Eliz 439. MuttonN case, Dyor, 274, b.^ , 

• (f) Roc V. tranner, 2 Wits. Uep. 75. Hdt, Ch. J., 2 Salk. Rep. 675. Rogers v. 
Eagl^ Fire Insurance Corapahy of New Yoik, 9 Wendell, 611. 
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thotigh not the owner of the property, has auoh a power, bdt it 
extends only ioMie me of the land, and the fee-simple is vested 
in the .appointee, under the operation of the statute of uses, 
which instantly annexes the legal estate to the use. (a) These 
springing uses may be raised by any form of conveyance ; but 
in conveyances which operate by way of transmutation of pos- 
session, as a feoffment, a fine or deed of lease and release, the 
estate must be conveyed, and the use be raised but of the seisin 
created in the granteci by the conveyance. A feoffment to A. 
in fee, to the use of B. in fee, at the death of C., is good, and 
the use would result to the feoffor, until the springing use took 
effect by the death of C. (/>) ‘A good springing use must be 
limited at once, indepemhailly of .any preceding estate, and not 
by way of remainder, for it then becomes a contingent and not 
a springing use ; and contingent uses, as wc have already seen, 
are subject to the same rules precisely nh contingent remainders. 
The other mode of conveyance by whiah uses may be raised, 
operates, not by transmutation of the estate of the grantor, but 
the use is severed out of the grantor’s seism, and executed by 
the statute. Tliis is the case in covenants to stand seised, and. 
in conveyajices by bargain and sale. 

(4.) Future or contingent uses are limited to take eftfect as re- 
mainders. If lands be granted to A. in fee, to the use of B. on 
his return from Rome, it is a future contingent use, because it is 
uncertain whether B. will ever return, (c) 

^299 If the use -limited by deed expired, or could hot 

vest, or was not to vest, but upon a contingency, the use 
resu/ted back io the grantor who created it. The rule is the 
same when no uses are declared by the conveyance. . So ihucfi 
.of the use as the owner of the land does not dispqse pf, remains 
with him. If he conveys without any declaration of uses, or to 
such uses as he shall thereafter appoint, or to the use of a third 


(a) Wiljiatns on tlic Priiifiples of Ileal Property, Part II. ch. 3, p, 231, 

(^) Gilbert on Use«}, by JSiigtlen, 163, 176. . 

(c) Sir Eflward Su'^den, in a note to his edition'^ of Gilbert on Uses, 152-173, b^s 
given ft eleai: and methodical analysis, detiiiition, and description of these various 
modifications of future uses. In Mr. Presumes AI)Stract8 of Title, vol. i. 105, 106, 
107, and vol. ii. 151, yve have, also, illustrations of the various shades of distinction 
between them. 



liBO; KKt] "OP BBAL PBOPERTY. 


887 


peraon on the occurrence of a specified event, in all such cases 
there is a use resulting back to the grantor,^a) 

(6.) The English doctrine of uses aod trusts, under, the statute 
of 27 Henry VIIL, and the conveyances founded thereon, have 
been very generally introduced into the jurisprudence of this 
country. (6) But in the remarks which accompanied the bill for 
the revision of the New York statutes, relative to uses and 
trusts, the following objections were made to uses as they now 
exist: (1.) they render conveyances more complex, verbose, and 
expensive than is requisite, and perpetuate in deeds the use of a 
technical language, unintelligible as a ‘‘ mysterious jargon,” to 
ail but the members of one learned profession. (2.) Limitations 
intended to take effect at a future day, may be defeated by a 
disturbance of the seisin, arising from a forfeiture or change of 
the estate of the person seised to the use. (3.) The difficulty 
exists of determining whether a particular limitation is to take 


effect as an executed use, as an estate at common law, or as a 
trust. These objections were deemed so strong and unanswer- 
able, as to induce the revisers to recommend the entire abo- 
lition of uses. They considered, that by making a 
* grant), without the actual delivery of possession, or *300 
livery of seisin, effectual to pass every estate and interest 
in land, the utility of conveyances deriving their effect from the 


(а) Co. Liu. 23, a, 271, b. Sir E. Clere’s case, 6 Co. 17, b. Armstronff v. Whole- 
sey, 2 Wils. Rep. 19. 

(б) Cliaml)erlain v. Crane, 1 N. H. Rep. 64. Exeter v. Odiorne, Id. 237. French 

V, French, 3 Ibid. 239. Parsons, Ch. J., in Marshall v. Fish, 6 Mass. Ucp. 31, Johns. 
Rep. passz'm. 3 Binney’s Rep, 619. It is doubted whether the statute of uses was 
ever in force in the state of Ohio. Thonjpson v. Gibson, 2 Ohio Rep. 439. Helfein- 
stino V. Garrard, 7 Ibid. 270. The statute of uses of Henry VIII. was a part of the 
colonial law of Virginia; but the, Revised Statutes of Virginia, since 1792, adopted 
aa a substitute, the provisions which only execute the seisin to the use in the cases 
of deeds of bargain and sale, of lease and release, and of covenants to stand seised, 
to use. The statute only executes the seisin to the use in those specified cases, and 
does not, like the English statute, include every case where any person should stand 
seised to the use of any other person. Lomax’s Digest of the Laws respecting Real 
Property, vol. i. 188.i ^ 


I The English statute of uses constitutes part, of the Common Law of Alabama, unless^ 
repealed or inconsistent with existing institutions. Horton v. Sledge, 29 Ala. 478. 

VOL. IV. 29 
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Statute of uses would be superseded ; and that the new modifi- 
cations of property which uses have sanctioned, would be pre- 
served by repealing the rules of the common law, by which they 
were prohibited, and permitting every estate to be created by 
grant which can be created by devise. The New York Revised 
Statutes (a) have, accordingly, declared that uses and trusts,^ 
except as authorized and modified in the article, were abolished ; 
and every estate and interest in land is declared t© be a legal 
right, or cognizable in the courts of law, except where it is 
otherwise provided in the chapter; and every estate held as an 
use executed under any former statute, confirmed as a legal 
estate.^ The conveyance by grant is a substitute for the con- 
veyance to uses ; and the future interests in land may be con- 
veyed by grant as well as by devise, (h) The statute gives the 
legal estate, by virtue of a grant, assignment, or devise ; and the 
word assignment was introduced to make the assignment of 
terms, and other chattel interests, pass the legal interest in them, 
as well as in freehold estates; though, under the English law, 
the use in chattel interests was not executed by the statute of 
uses. 

The operation of the statute of New York in respect ^to the 
doctrine of uses, will have some slight effect upon the forms of 
conveyance, and it may give them more brevity and simplicity. 
But it would be quite visionary to suppose that the science of 
law, even in the department of conveyancing, will not continue 
to have its technical language, and its various, subtle, and pro- 
found learning, in common with every other branch of human 
science. The transfer of property assumes so many modifi- 
cations, to meet the varying exigencies of speculation, wealth, 
and refinement, and to supply family wants and wishes, 

* 301 that the * doctrine of conveyanping must continue essen- 
tially technical, under the incessant operation of skill and 


(а) Vol. i. 727, sec. 45, 46. 

(б) Now York Revised Statutes, vol. i. 724, sec. 24. Ibid. 738, 789, secs. 137, 188. 

142, 146. Ibid. 727, sec. 47. ^ 


1 The statutes relating to trusts have no application to securities by mortgage. King v. 
Merchants* Exchange Co. l Selden, U. 647. As to the effect of these statutes on trusts for 
religious corporations, see Voorhies i\ Presby. Church, 8 Barb. B. 186. 
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invention. The abolition of uses does not appear to be of much 
moment, but the changes which the law of trusts has been made 
to undergo, becomes extremely important, (a) 

II. Of trusts. 

The object of the statute of uses, so far as it was intended to 
destroy uses, was, as we have already seen, subverted by the 
courts of law and equity. 

(1.) Growth and doctrine of trusts. 

It was soon held, that the statute executed only the first use, 
and that a use upon a use was Void. In a feoffment to A., to 
the use of B., to the use of C., the statute was held to execute 
only the use to B., and there the estate rested, and the use to C. 
did not take effect. (/>) In a bargain and sale to A. in fee, to 
the use of B. in fee, the statute passes the estate to A., by exe- 
cuting the use raised by the bargain and sale ; but the use to 
B., being a use in the second degree, is not executed by the 
statute, and it becomes a mere trust, and one which a court of 
equity will recognize and enforce, (c) Shifting or substituted 
uses do not fall within this technical rule at law, for 
*they are merely alternate uses. Thus, a deed to A. in *302 
fee, to the use of B. in fee, and if C. should pay a given 
sum in a given time, then to C. in fee ; the statute executes the 


(a) Lord Hardwicke is reported to have said, in the course of his opinion, in Hop- 
kins V. Hopkins, (1 Atk. Hep. 591,) that the statute of uses had no other effect than 
to aiid, at most, three words to a conveyance. This was rather too strongly ex- 
pressed ; but I presume the a* olition of uses with us will not have much greater 
effect. It was the abolition of a pliantom. The word grant is not more intelligible 
to the world at large, than the words Inirgain and sale; and the fiction, indulged for 
two hundred years, that the bargain raised a use, and the statute transferred the pos- 
session to the- use, was as cheap and harmless as anything could possibly be. It 
would, perhaps, have been as wise to have left the statute of uses where it stood, and 
to have permitted the theory engrafted upon it to remain untouched, considering that 
it fead existed so long, and had insinuated ilfeelf so deeply and so thoroughly into 
every branch of the jurisprudence of real property. 

{h) Tyrrell’s case, Dyer, 155. 1 And. 37. Meredith v, Jones, Cro. C. 244. Lady 
Whetstone v. Bury, 2 P. Wms. 146. Doe v. Passingham, 6 Bam. & Cress. 305, 

\c) Lord Hardwicke, in Hopkins v. Hopkins, 1 Atk. 591. Jackson v. Caty, 16 
Johns, Bep. 302. 
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n&e to B., subject to the shifting use declared in favor of Cj (a) 
Chattel interests were also held not to be within the statute, be- 
cause it referred only to persons who were seised; and a termor 
was held not to be technically seised, and so the statute did not 
apply to a term for years, (ft) An assignment of a lease to A., 
to the use of B., was held to be void as to the use, and the estate- 
was vested wholly in A. This strict construction at law of ,the 
statute gave a pretext to equity to interfere ; and it was held in 
chancery, that the uses in those cases, though void at law, were 
good in equity ; and thus uses were revived under the name of 
trusts, (c) A regular, and enlightened system of trusts was 
gradually formed and established. The ancient use was abol- 
ished, with its manifold inconveniences, and a secondary use or 
trust introduced. Trusts have been modelled and placed on 
true foundations, since Lord Nottingham succeeded to the great 
seal ; and we have the authority of Lord Mansfield for the asser- 
tion, that a rational and uniform system has been raised, and 
one proper to answer the exigencies of families, and other civil 
purposes, without any of the mischiefs which the statute of uses 
meant to avoid, {d) 

Trusts Ijave been made subject to the common-law canons 
of descent. They are deemed capable of the same limitations 
as legal estates; and curtesy was let in by analogy to legal 
estates, though, by a strange anomaly, dower has been ex- 
cluded. (e) Executed trusts are enjoyed in the same condition, 
and entitled to the same benefits of ownership, and are, conse- 
quently, disposable and devisable, exactly as if they were 
* 303 legal estates ; and these rights the * cestui que trust pos- 
sesses, without the intervention of the trustee. Any dis- 
position of the land by the cestui que trusty by conveyance or 
devise, is binding upon the trustee.(/) In limitations of trusts. 


(а) Preston on Abstracts, vol. i. 307-310. 

(б) Anon. Dyer, 369, a. 

‘ (c) A conveyance in trust to receiv^ the profits, a^d pay them over tb a third 
eon, was never a use within the statute, but an^equitable trust at common law. 

{d) Lord M/insfield, in Burgess v, Wheatc, 1 W. Blacks. Rep. 160. 

(«) But see supniy pp. 44, 46. 

(/) North ». Champornoon, 2 Ch. Cas. 78. Lord Alvanley, in Philips u. Brydges, 
e Vesey, 12T. 
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either of real or personal estates, the construction, generally 
speaking, is the same as in the like limitations of legal estates, 
though with a much greater deference to the testator’s manifest 
intent, [a) And if the statute of uses had only the direct effect 
of introducing a change in the form of conveyance, it has, never- 
theless, gradually given occasion to such modifications of prop- 
erty as were well suited to the varying wants and wishes of man- 
kind, and affording an ojiportunity to the courts of equity of es- 
tablishing a code of very refined and rational jurisprudence. (6) 
Trusts are now what uses were before the statute, so far as ^ 
they are mere fiduciary interests, distinct from the legal estate, 
and to be enforced only in equity.^ Lord Keeper Henley, in 
Burgess v. Wheale^ (c) observed, that there was no difference in 
the principles between the modern trust and the ancient use, 
though there was a wide difference in the application of those 
principles. The difference consists in a more liberal construction 
of them, and, at the same time, a more guarded care against 
abuse. The cestui que trust is seised of the freehold in the con- 
templation of equity. The trust is regarded as the land, and the 
declaration of trust is the disposition of the land. But though 
equity follows the law, and applies the doctrines apper- 
taining to legal estates * to trusts, yet, in the exercise of * 304 
chancery jurisdiction over executory trusts, the court does 
not hold itself strictly bound by the technical rules of law, but 
takes a wider range and more liberal view in favor of the in- 
tention of the parties. An assignment or conveyance of an 


(a) Lord flardwicke, in Garth v. Baldwin, 2 Vesey, 655. Saunders on Uses, 187. 
Phil. edit. 1830. 

(h) Su^fden’s Int. to Gilbert on Gses contains an interesting summary of the rise 
and progress of uses, down to the statute of uses, and of the effect of the statute 
upon them. A masterly sketch is given by Lord Mansfield, in his opinion in Bur-, 
gess V. Wheate ; but the historical view of this subject, by Sir Wm. Blackstone, 
in his Commentaries, (vol. ii. 328-337,) is neat and comprehensive to a superior 
degree. 

(c) 1 W. Blacks. Rep. 180. 


1 Ejectment cannot be maintained by the beneficiary of a resulting trust; nor can the 
beneficiary defend himself against such an action brought by a trustee. Moore v. Spell- 
man, 6 Denio’s R. 225. 


29 * 
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interest in trust, will carry a fee, without wor4s of limitation^ 
%hen the intent is manifest. The cestui que trust may convey 
his interest at his pleasure, as if he were the legal owner, with- 
otit the technical forms essential to pass the legal estate. There 
is no particular set of words or mode of expression requisite for 
the purpose of raising trusts, [a) The advantages of trusts in 
the management, enjoyment, and security of property, for the 
multiplied purposes arising in the complicated concerns of life, 
and principally as it respects the separate estate of the wife, 
and the settlement of portions upon the children, and the secu- 
rity of creditors, are constantly felt, and they keep increasing in 
importance as society enlarges and becomes refined. The de- 
cisions of the courts of justice bear uniform testimony to this 
conclusion, {b) 

A trust, in the general and enlarged sense, is a right on the 
part of the cestui que trust to receive the profits and to dispose 
of the lands in equity. But there are special trusts, for the ac- 
cumulation of profits, the sale of estates, and other dispositions 
of trust funds, which preclude all power of interference on the 
part of the cestui que trusty until the purposes of the trusts are 
satisfied, (c) Trusts are of two kinds, executory and executed. 
A trust is executory when it is to bo perfected at a future period 
by a conveyance or settlement, as in the case of a con- 
^ 305 veyance to * B. in trust to convey to C. It is executed^ 
either when the legal estate passes, as in a conveyance 
to B. in trust, or for the use of C., or when only the equitable 
title passes, as in the case of a conveyance to R, to the use of 

C. , in trust for D.^ The trust in this last case is executed in 

D. , though he has not the legal estate, [d) 

(«) Gibson v. Mountfort, 1 Ves. 491. Lord Hardwkkc, in Villiers v» Villiers, 2 
Atk. Rep. 72. Oates v. Cooke, 3 Burr. llcp. 1684. Fisher v. Fields, 10 Johns. Rep. 
495. Preston on Abstracts, vol. ii. 233, 234. Saunders on Uses, 215, 216. 

(6) Neville v, Saunders, 1 Vern. 415. Say & Seal v. Jones, I Eq. Cas. Abtv 883, 
pi. 4. Barton v. Barton, 7 Term Kep. 652. Bagshuw u. Spencer, 1 Coll. Jarid. 
,378. Benson Leroy, 4 Johns. Cli. Rep. 651. 

(c) Saunders on Uses, 186. ^ - 

(d) Preston on Esttites, vol. i. 190. Wh^Te real estate is devised to A. and his 
ibeirs intrust^ fo permit the wife to take the rents and profits simply, the use wodld be 


1 Dennison t?. Goehring, 7 Barr’s R. 176, 177. 
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(2.) How created. 

Though there be no particular form of words requisite to 
create a trust, if the intention be clear, yet the English statute 
of frauds, 29 Car. 11. c. 3, secs. 7, 8, (and which is generally the 
adopted law through this country,) requires this declaration or 
creation of trusts of lands to be manifested and proved by some 
writing signed by the party creating the trust; and, all grants 
or assignments of any trust or confidence are also to be in 
writing, and signed in like manner, (a) It is sufficient under 
the statute if the terms of the trust can be duly ascertained by 
the writing. A letter acknowledging the trust will be sufficient 
to establish the existence of it, ^ A trust need not be created by I 
writing, but it must be evidenced by writing, (b) 


executed by the statute ; but when the trustee has some duty to perform, as to per- 
mit the wife to take the net rents and profits for life, subject to a rent cliarge, and 
with remainders over, the legal estate in fee remains in the trustee. Wroth & Wife 
V. Greenwood, 1 Hothe & lltirlstoue’s Ucp. 389. 

(a) Now York Revised Statutes, vol. ii. 137, sec. 2, S. P. 

(b) Lord Alvanley, 3 Vesey, 707. Leman v. Whitley, 4 Russell, 423. Fisher v. 
Fields, 10 Johns. Rep. 495, Steere v. Steere, 5 Johns. Ch. Rep. 1. Movan v. Hays, 
1 Ibid. 339. Rutledge i>. Smith, 1 M’Cord’s Ch. Rep. 119. In North Carolina, the 
law on this point is the same as the English law was before the statute of frauds, and 
parol declarations of trust arc valid. Foy v, Foy, 2 Hayw. 141.^ In a will, a devise 
to A., whh a recommendation or request to provide in his discretion for B., was held not 
to be sufficient to raise a trust in favor of B., by reason of the discretion. Heneage 
V. Lord Andover, 10 Price, 230. But where the testator gave, hy will, all his estate 
to his wife, having cofifidence that she would dispose of it, after her decease, accord- 
ing to his views communicated to her, and it being alleged that the testator, at the 
time of making the will, desired his wife to give the whole of liis property to B,, and 
that she promised to do it, it was held, that the allegation being proved, a trust would 
be created, as to the whole of the property, in favor of B. Pod more y. Gunning, 7 
Simons, 644. When the words desire, request, entreat, confidence, hopimj, recommending, 
ffc,, will bo sufficiently imperative to create a trust, see the learned note to Lawless v. 
Shaw, Lloyd &Goold, 154. Coate’s Appeal, 2 Barr, Penn. Rep. 129. The words tn 
the fullest confidence are imperative, and create a trust. Wright v, Atkyns, 1 Turner 
& Bussell, 143.2 


1 Recent decisions in North Carolina hold the same doctrine. Sontill v, Robeson, 2 
Jones’s Eq. (N. C.) 610. Clonin^Jfer v. Summit, 2 Ibid. 618. In Pennsylvania, mere parol 
declarations of trust, in the absence of «ther proof, are insufficient. Lloyd v. Lynch, 28 
Penn. State R. 419. 

2 In Gilbert v* Chapin, 19 Conn. R. 842, a recommendation was held not to create a 
trust The following principles have been laid down as to the construction of precatory 
words. They create a trust: 1st. When they exclude all option in the party who is to 
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In addition to the various direct modes of creating trust 
estates, there are resulting trusts implied by law from the 
manifest intention of the parties, and the nature and justice 
of the case: and such trusts are expressly excepted from the 
operation of the statute of frauds, (a) Where an estate is pur- 
chased in the name of A., and the consideration-money is act- 
ually paid at the time by B., there is a resulting trust in favor 
of B., provided the payment of the money be clearly proved. 
The payment, at the time^ is indispensable* to the creation of 
the trust ; and this fact may be established, or the resulting 
trust rebutted, by parol proof. (&) Lord Hardwicke said, 
*306 that a resulting trust, arising *by operation of law, ex- 
isted, (1.) When the estate was purchased in the name 
of one person, and the consideration came from another. (2.) 


(a) The statute of frauds, suid the lord chancellor, in Lamplu<^h v. Lamplogh, 1 P. 
Wms. Ill, which declares that conveyances, where trusts result by implication of law, 
are not within the statute, must relate to frusfs and equitable interests, and cannot 
relate to an use which is a legal estate. The statute of frauds in Khode Island con- 
tains no exception in favor of resulting trusts, hut Mr. Justice Story considered this 
exception immaterial, for it has been deemed merely affirmative of the general law. 
1 Sumner, 187. -And most certainly trusts must arise in many cases in equity, from 
the manifest justice and necessity of the thing, without any statutory exception, and 
especially in cases of conveyances procured by fraud. 

(h) Willis V. Willis, 2 Atk. llcp. 71. Bartlett v. Fickersgill, 1 Eden^s Rep. 515. 
Boyd V. M’Lean, 1 Johns. Ch. Rej), 582. liolsford v. Burr, 2 Ibid. 405. Steere v. 
Steere, 5 Ibid, 1. Dorsey v. Chirkt;, 4 Harr. & Johns. 551. Hall v. Sprigg, 7 Mar- 
tin's La, Rep. 243. Story, J., in Powell v. Monson and Brimfield Man. Company, 

3 Mason's Rep. 362, 363. Stark n. Cannady, 3 Littell, 399. Jackman u. Ringland, 

4 Watts & Serg. I49.i In Boyd i». M’Lcan, it was held, after an examination of the 
cases, that a resulting trust might be established by parol proof, not only against the 
face of tlic deed itself, but in opposition to the answer of the nominal purchasers 
denying the trust, and even after the death of such purchaser.-^ This point is fully 
discussed in art. No. 5, in the Law Magazine, No. 7, and the same conclusion drawn. 
Buck V. Pike, 2 Fairfield, 1 S. P. 


^ act; 2d. When the subject is certain; and, 3d. When the objects are not too vague and 
I indefinite. Briggs v. Penny, 8 Eng. L. & Kq. 231. 

t 1 BrUce r. Roney, 18 111. 67. Rankin v. Harper, 23 Mis. (2 Jones) 679. Tebbetts v. 
Tilton, 11 Foster, (N. H.) 278, Rogan r. Walker, 1 Wi#. 627. 

9 In Ohio, an implied or resulting trust cannot be shown against an absolute deed, in 
consideration of natural love and affection, though the money consideration be merely 
nofiainal. Miller v, Stokoley, 6 Ohio (N. S.) 194. And if a good consideration is stated in 
a deed, though, in fact, wanting, there is no resulting trust or use for the benefit of the 
grantor. Farrington r. Barr, 36 N. H. 86. 
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When a trust was declared only as to part, and nothing was 
said as to the residue, that residue remaining undisposed of, re- 
mained to the heir at law. He observed, that he did not know 
of any other instances of a resulting trust, unless in cases of 
fraud, (a) The mere want of a valuable consideration will not, 
of itself, and without any auxiliary circumstance, create a re- 
sulting trust, and convert a grantee into a trustee ; for this, as 
Mr. Saunders has truly observed, (b) would destroy the effect 
of every voluntary conveyance. There must be the absence 
of both a consideration, and a declaration of the use. If only j 
part of the purchase-money be paid by the third party, there i 
will be a resulting trust in his fgfvor pro tanto ; and the doctrine ' 


(а) Lloyd v. Spillett, 2 Atk. Rep. 150. That parol proof is admissible to show 
fraud, and consequently a resulting trust in a deed absolute on its face, notwithstand- 
ing any denial by the answer, see Ross v. Norvell, 1 Wash. Rep. 14; Watkins v, 
Stockett, 6 Harr. & Johns. 435; Strong v. Stewart, 4 Johns. Ch. Rep. 167 ; English 
u. Lane, 1 Porter’s Ala, Rep. 328. 

Judge Lomax, in his copious and valuahle Digest of the Laws respecting Real 
Property in the United Suites, considers the doctrine of implied trusts, in reference to 
the following cases, extracted from the numllcrlcss varieties of trusts : 

(1.) Implied trusts arising out of the equitable conversion of land into money, or , 
money into land. (2.) Where an estate is purchased in the name of one person, and j 
the consideration is paid by another. (3.) Where a conveyance is made of land with- \ 
out any consideration or declaration of the uses. (4.) Where a conveyance is made i 
of land in trust declared as to part, and the conveyance is silent as to the residue. . 
(5.) Where a conveyance of land is made upon such trust as shall be appointed, and 
there is a default of appointment. (6.) Where an estate is conveyed on particular 
trusts, which fail of taking effect.' (7.) Where a purchase is made by a trustee with 
trust money. (8.) Where a jmrcliase of real estate is made by partners with jiartner- 
ship funds. (9.) Where a renewal of release is obtained by a trustee, or other person 
standing in some confidential relation. (10.) Where purchases are made of outstand- 
ing claims upon an estate by trustees, or some of the tenants thereof, connected by 
privity of estate with others having an interest therein. (11.) Where fraud has been ; 
committed in obtaining a conveyance. (12.) Where a purchase has been made of ^ 
land without a satisfaction of the purchase-money to the vendor. (13.) Where a‘ 
joint purchase has been made by several, and payments of the purchase-money to 
the vendor have been made by some beyond their proportion. Lomax’s Digest, 
vol. i. 200. 

(б) Saunders on Uses, 227. 


1 Although limitations bad by statute are enveloped in a single trust with others that 
nre.gqod, the trust may be supported for its valid purposes. Savage v. Burnham, 17 N. Y. 
(8 Smith,) 562. 
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applies to a joint purchase, (a) ^ Bo, if a parchase be made by 
a trustee, with trust moneys, a trust will result to the owner of 
the money, (b) If a trustee renews a lease, the new lease will 
he subject to the trust affecting the old one ;* and it is a gen- 
eral and well-settled principle, that whenever a trustee or agent 
deals on his own account, and for his own benefit with the 
subject intrusted to his charge, he becomes chargeable 
*307 with *the purchase as a trustee, (c) If a trustee con- 
verts trust property contrary to his duty, the cestui que 
trust has the option to hold him responsible personally, or to 
follow the property if not held by a bond fide purchaser without 
notice, or to pursue the proceeds or the substituted property, (d) 
There will be equally a resulting trust when the purpose, for 
which an estate has been conveyed fail, by accident or other- 


(а) Ryiill V. Kyall, 1 Atk. Hop. 59. Amb. 413. Bartlett v. Pickersgill, 1 Etlen^s 
Rep. 515. Lano w. Dijyhton, Amb. 409. Wray v. Steele, 2 Vesey & Beame, 388. 
Story, J., 3 Mason^s Rep. 364. 

(б) Kirk v. Webb, Prcc. ip Chan. 84. Ryal v. Ryal, cited in Amb. 413.** If one 
partner purchase lands with partnership funds, a resulting trust will arise. Philips v, 
Crammond, 2 Wash. Cir. Rep. 441. 

(c) Holridg<^y. Gillespie, 2 Johns. Ch. Rep. 30. Davouc u. Fanning, Ibid. 252, 
and the various cases there referred to. Philips v. Crammond, 2 Wash. Cir. Rep. 
441. 

(cf) Oliver V. Piatt, 3 Howard’s U. S. R. 3.33, 401.* 


^ Brothers v. Porter, 6 B. Mon. R. 106. Pierce r. Pierce, 7 Id. 433. But if a person 
takes a conveyance in trii.st, and himse/f pays the purchase-money, the trust will be en- 
forced. Dennison v. Goehriug, 7 Barr’s Rej). 175. And where part of the consideration 
consisted of property of the grantee’s wife not reduced to possession, it was held that a 
proportionate trust resulted in favor of the wife. Hall v. Young, 37 N. H. 134. See, also, 
Lounsbury v, Purdy, 18 N. Y. (4 Smith,) 515. 

* A trustee holding a legal fee, doteruiinable when the purposes of the trust shall ceasO, 
has power at law to lease for a term which may extend beyond the period of his trust 
estate subject to the supervisory jurisdiction of a court of equity. 

A trust created by will to receive the rents and profits of unoccupied and unimproved 
real estate liable to largo taxes and assessments, for the lives of the testator’s children, and 
out of the same to uphoUl, support, amend, repair, &c., and pay all charges on the land, 
held to authorize a lease for twenty -one years, with a covenant to renew or to pay for build- 
ings to be erected by the lease; arul such a covenanfris binding upon the trustee person- 
ally; and one who succeeds to the trust, and has the control of the estate, is liable upon 
such a covenajnt in a lease made by his predecessor in trust. Gi^eason v. Keteltas, 17 
N. Y. (8 Smith) 491. 

* Lenox «. Notrebe, 1 Hemp. 251. Hailton v. Notrebe, Ibid. 

4 8 S need, (Tenn.) 482. 
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wise, either in whole or in part, or if a surplus remains after the 
purposes of the trust are satisfied, (a) ^ 

A court of equity will regard and enforce trusts in a variety 
of other cases, when substantial justice, and the rights of third 
persons, are essentially concerned, (b) If a trust be created for 
the benefit of a third person without his knowledge, be may, 
when he has notice of it, affirm the trust, and call upon the 


(а) Randall v. Bookcy, Prec. in Ch. 162. Emblyn v. Freeman, Ibid. 541. Stone- 
house V. Evelyn, 3 P. Wms. 252. Dighy v. Legard, cited in Ibid. 22, note. 

(б) The general rule is, that trustees are responsible only for their own acts, and not 
for the acts of each other. 2 Story^s Eq. .5f0. But one trustee is liable for an abuse ; 
of trust by his co-trustees.'^ (l.) When the money has been received jointly. (2.) 
When a Joint receipt has been given, unle.ss it be shown by satisfactory proof that the 
joining in the receipt was necessary, or merely formal, and that the money was in fact 
paid to the co-trustee. (3.) When the money.s were in fact paid to his companion, 
yet so paid by his act, direction, or agreement. Moncll v. Monell, 5 Jolins. Ch. Rep. * 
283. Pirn V. Downing, 11 Serg. & Rawle, 66. Deaderick u. Cantrell, 10 Yerger, 270. 
Booth V, Booth, 1 Bcav. 125. Lincoln Wright, 4 Id. 427. Joint trustees cannot 
separately act or give a discharge. Montgomery <?. Clark, 2 Atk. 379. Walker v. 
Symonds, 3 Swanston, 63. Ilertcll v. Van Buren, 3 Edward^s N. Y'. Ch. Rep. 20.* 
The power, interest, and authority of co-trustees in the subject-matter of the trust, J 
being equal and undivided, they <amnot, like executors, act separately, but all must : 
join.* This principle enters into all cases dcj)ending upon the discretion and judg- j 
ment of the trustees, in contradistinction to acts of a mere ministerial nature. The 
former require the concurrence of all the trustees ; the latter may be performed by 
one. Vandever’s Appeal, 8 Watts & Serg. 405. The same rule applies in the case 
of two or more assignees of n bankrupt. Opinion of the Attorney-General of the 
United States, Dec. 1, 1804. Rigby, ex parte ^ 19 Vcscy, 463.*^ 


1 As to the doctrine of constructive^ as distinguished from resuUinr/ trusts, see Adams’s 
Doctrine of Equity, 3 Am. ed. p. 36, note (1) and p. 74. Where, the purpose of the trust 
being satisfied, no one has any interest in the settled property except the settler, he may 
compel from the trustee a reconveyance ef the settled property, free from the trust. Eaton 

Tillinghast, 4 R. I. 276. 

a Where there were two trustees, one of whom was a solicitor, and intrusted by the other 
with the management of the trust-estate, to w’hich, by his negligence, los.s accrued, as be- 
tween the two trustees, the solicitor-trustee was held bound to reimburse his co-trustee all 
the costs, charges, and expenses properly incurred by the latter in. suits and other proceed- 
ings rendered necessary by such negligence of the former. Lockhart t. Reillv, 39 Enir. L* 
&Eq. 186. • 

» Graham ». Austin, 2 Gratt. B. 278. Boyd ». Bo.vd, 3 Id. 118. State «. GnUford, 18 
Ohio E. 698. Payment to one binds both. Husband #. Davis, 4 Eng. L. & Eq. 842. 

* Cox V. Walker, 26 Maine K. 50L 

6 For authorities on the duties and liabilities of co-trustees, seesTownley e. Sher- 
borne, 2 Lead. Cas. Eq. pp. 11, 306, and Hill on Trustees, 2d Am. ed. 436. 
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; court to enforce the performance of it. (a) ^ Collateral seouritlee 
^^given by a debtor to his surety, are considered as trusts for the 
'better security of the creditor’s debt; and chancery will see 
that their intention be fulfilled, (b) So, a purchaser of land, 
with notice of a trust, becomes himself chargeable as a trustee, 
if it be in a case in which the trustee was not authorized 
* 308 to sell, (c) And * if a weak man sells his estate for a 
very inadequate consideration, equity will raise a trust 


(а) Neilson v. Blight, 1 Jolins. Cas. 205. Weston v. Barker, 12 Johns. Rep. 281. 
Small V. Oudley, 2 P. Wms. 427. Mos^*s v. Murgatroyd, 1 Johns. Ch. Rep. 129. 
Cora. Dig. tit. Chancery, 4 W. 5. Ibid. 2 A. 1. Story’s Com. on Eq. Juris, vol. ii. 
S07. Suydam v. Dequiiulrc, Harrison’s Mich. Ch. Rep. 347. If a pei;son receives 
money, and promises to pay it over to a third person, that person may sue for it. 
Crumpton v Bullard, 10 Vt. Kep. 251.'-* Tliis doctrine, in a late case, has been much 
restricted in England. In the case of Garrard v. Lord Lauderdale, (3 Simons’ Rep. 
1,) it was luild, that if a debtor convey to a trustee, upon trust to sell, and pay certain 
schedule creditors, they cannot enforce the trust, unless they have become parties to 
the deed by executing it.* See su/;m, vol. ii. p. 533. But in Marigny v, Remy, 15 
Martin’s La. Rep. 607, it was decided, that one might have an action on a stipula- 
tion in his favor in a deed to which he was not a party. See Smith v. Kemper, 3 Ibid. 
622, and 4 Ibid. 409, and Duchamp v, Nicholson, 14 Ibid. 672, S. P. This is con- 
formable to the Preneh law. Toullicr, Droit Civil Eranyais, liv. 3, tit. 3, c. 2, n. 150. 
Pothior, Traitd dcs Ohljg. No. 71. An action at law will not lie by a cestui qm' trust 
against a trustee or his executor, &c., upon an implied promise arising from the ac- 
ceptance of the draft, and the conversion of the funds into money. The remedy is 
in equity. But the action will lie upon an express promise to pay, founded in assets 
in hand. Weston v. Barker, 12 elohns. Kep. 276. Dias i\ Brunell, 24 Wendell, 1. 
The general doctrine is that trusts arc of exclusive equity cognizance. Watkins v. 
Holman, 16 Peters’s Rep. 25, 58, 59. Conway, ex parte, 4 Arkansas Rep. 302. 

(б) Maure v. Harrison, 1 E(p Cas. Abr. 93, K. 5. Wright v, Morley, 11 Vescy, 
' i2, 22, If A. owes B., and the latter orders it, or a part of it, to be paid to C., and 

B, has notice of the order in the first case, and accepts ojit in the other, it is an 
assignment of the debt, or a part of it, as the case may be, to C., and equity will 
enforce payment of the trust so created in favor of the equitable assignee. Ex parte 
South, 8 Swanston, 393. Ticrnan v. Jackson, 5 Peters’s Kep. 598. 

(c) Murray v. Ballou, 1 Joh||B. Ch. Rep. 566. Shepherd v. M’Evers, 4 Ibid. 136. 
Graves v. Graves, 1 A. K. Marshall’s Rep. 165. Ligget v. Wall, 2 Ibid. 149. Mfur* 
shall, Ch. J., 1 Cranch’s Kep. 100. 


1 If a trust is undertaken without any consideration, and the discharge of its duties 
actually commenced, the trustee will be compelled to execute the trust. Switzer v. Skiles, 
8 Gilra. R. 629. 

2 Falser t>. Jones, 7 Ind. 277. 

« Adams’s Equity, 8d Am. ed. 161, n. (1.) 
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in favor of him, or his family, (a) ^ But it would lead me too 
far from the restricted nature of this work to attempt to specify 
all the cases in which trusts are construed' to exist, under the 
enlarged and comprehensive view of equitable rights and titles, 
which come within the protection of a court of equity. Mr. 
Humphreys, in his Observations on Real Property, (b) divided 
trusts into actice and passive. In tiie former, confidence' is 
placed, and duty imposed, demanding activity and integrity. 
The latter he considers as a mere teclinical phantom ; and he 
mentions the instances of trustees introduced into assignments 
of terms for protecting the inheritance, and into marriage set- 
tlements for preserving coiitingfjnt remainders, and raising por- 
tions for younger children. All these passive or formal trusts 
he proposes, in his Outlines of a Code, to abolish, as useless or 
mischievous, and to prescribe regulations to active trusts, with 
a reservation of the existing cases of a resulting trust. 

(3.) Restricted in New York. 

The New York Revised Statutes, (c) in relation to trusts, 
seem to have adopted these, or similar suggestions; and they 
have abolished passive trusts where the trustee has only a 
naked and formal title, and the whole beneficial interest, or 
right in equity, to the possession and 4 )rofits of land, is vested 
in the person for whose benefit the trust was created.^ The 
statute declares, that Ihe person so entitled in interest shall be 
deemed to have a legal estate therein, of the same quality and 
duration and subject to the same conditions, as his beneficial 
interest, {d) ^ If any such passive trust be created by any dis- 

(а) Brogden v. Walker, 2 Harr. & Johns. 285. Rutherford v. Ruff, 4 Desaus. Eq. 
Rep. 350. 

(б) Patges 16, 17. 

(r) Vol. i. 727, secs. 47, 49.^ 

(d) Lands, tenements, and real estate, held in trust by one person for the use of 

1 In a case where the consent of a tenant for life to a certain investment was obtained 
from him by the acting trustee, wifen the tenant was just of age, in pecuniary difficulties, 
and without a proper knowledge of the fricts, yet the deed which signified such consent 
never having been sfet aside, it was held, that the court was bound to treat it as a binding 
consent. Lockhart v. Keilley, 30 Eng. L. & Eq. 135. 

2 See Voorhees v. Presbyterian Church at Amsterdam, 17 Barb. €03. 

• An annuity arising from the proceeds of real and personal estate in the hands of 
VOL. IV. 80 
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position of lands by deeds or devise, no estate or interest what^ 
ever vests in the trustee. This provision is founded in sound 
policy. The'revisers have justly observed, that the sep« 
*309 aration of *the legal and equitable estates in. every suiA" 
case, appears to answer no good purpose, and it tends to 
mislead the public, and obscure titles, and facilitate fraud. The 


anchor, are consequently made liable to debts, judgments, decrees, executions, and 
attachments, against the person to whose use they are holdcn. New York Revised 
Statutes, vol. ii. 368, see. 26. This had always been the law of Vew York, and the 
Statute of 1787 (scss. 10, c. 37, sec. 4,) reenacted, the statute of 29 Charles 

II. c. 3, sec. 10, on this subject. It rendeK'^d liable, on an execution at law against 
the estate of a cestui que trusty the lands of which he had the whole or entire beneficial 
interest, and the trustee only a mere naked legal title.^ But it did not a]>}>ly to cases 
in which the cestui que trust liad only an equitable interest in an imperfect state, or a 
special trust created for his benefit without being liable for his debts, or when the 
trustee, having the legal title, was entitled to retain it until some further act, as pay- 
ment or otherwise, was done by the cestui que trust. Foote v. Colvin, 3 Johns.*Rep. 
216. .Bogart v. Perry, 1 Johns. Ch. Rep. 52. S. C. 17 Johns. Rep. 351.2 The same 
law, taken from the English statute, prevails in other states. Richards v. M'Kie, Har- 
per’s Eq, Rep. S. C. 184. Hopkins v. Stump, 2 Harr. & Johns. 301. Vaux v. Parke, 
7 Wans & Serg. 19. Fisher v. Taylor, 2 Rawle, 33. Goodwin Anderson, 5 Smedes 
& Marshall, 730. Thornhill v, Gilmer, 4 Smedes & Marshall, 153. Shuter. Harder, 
1 YergeFs T^n. Rep. 1. Revised Statutes of Indiana, 1838.® But not in New Jer- 
sey, as see supra, vol. ii. 443. A judgment under tlie statute of uses, which authorized 
a sale of the equitable interest in real estate of *u judgment debtor, did not bind the 
equitable interest as against a Muajidc purchaser from the time of docketing the judg- 
ment, but only from the time of issuing the execution. Hunti;. Coles, Comyn^s Rep, 
226. Harris v. Pugh, 12 J. B. Moore, 577. In Tennessee, entries or locations of 
land held fty the debtor are vendible on execution. Statute Laws of Tennessee, 1836, 
p. 280. So is a resulting trust, being an equitable interest. Pool v> Glover, 2 Iredell’s 
N. C. Rep. 129. But where the legal estate is in a trustee, and the trust so requires 
it, the trust estate cannot be sold on execution. Davis Garrett, 3 Iredell, 459. 


trustees, is, beyond what is necessary for the support of the debtor and his family, subject 
to the olaims of his creditors. Rider v. Mason, 4 Sandf. Ch. 361. 

t The consideration for the purchase of land moved from V. to D., who at V*’8 request 
conveyed to B. It was aftferwafds sold on execution against V. Held, that the broad 
proposition that the title would pass to the execution purchaser, notwithstanding the deed 
to R., could not be upheld. Otherwise, if the relation of debtor and creditor did not exist 
between V. and D., or if the deed was made in fraud of creditors. Arnot t?. Beadle, Hill 
& Deuio, 181. 

But in North Carolina such land is not subject to be sold on an execution under the Act 
of 1812, but the creditor must seek his remedy in equity. Jimmerson v, Duncan, 3 Jones, 
Law, (N. CO '637. 

2 Sage e. Cartwright, 6 Selden, (N. .Y.) 49. Haynes v. Baker, 6 Ohio, (N. S.) 268. 

♦ ® DoswelJ r. Anderson, 1 P. & H. (Va.) 186. Hutchins Hdnna, 8 Ind. 688. Biscoe e. 
Boyston, 18 Ark. 608. 
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New York statute has confined trusts to two classes: (1.) 
Trusts arising or resulting by implication of law.^ The e:i^8t* 
ence of these trusts is necessary to prevent fraud ; but they are 
laid under, certain restrictions cjilculated to prevent the revival 
of passive, in the shape of resulting trusts. It is accordingly 
provided, (a) that where a grant for a valuable consideration 
shall be made to one person, and the consideration paid by 
another, no trust shall result in favor of the fjerson paying the 
money, if the conveyance was so made by consent of the owner 
of the fund ; but the title shall vest in the alienee, subject to 
the claims of the existing creditors of the person paying the 
money, (b) ^ The resulting trimt will still be valid, however, if 
the alienee took the deed in his own name, without the knowl- 
edge or consent of the person paying the money, or in violation 
of some trust. Nor can a resulting trust be set up to affect the 
title of a purchaser for a valuable consideration, without notice 
of the trust. (2.) Active trusts are, where the trustee is clothed 
with some actual power of disposition or management, which 
cannot be properly exercised without giving him the legal es- 
tate and actual possession. This is the only efficient class of 
trusts, and they arc indispensable to the proper enjoyment and 
management of property. All the provisions in the statute on 
the subject of trusts, are intended to limit their continuance, 
and define their purposes ; and express trusts arc allowed 
in those cases only in which the * purposes of the trust re- *310 
quire that the legal estate should pass to the trustees, (c) 


(а) New York Revised Statutes, vol. i. 728, secs. 50-54. 

(б) Norton v. Stone, t Pai|^c*s Rep. 222. The statute provision gives the llkeei!i&ct 
to such conveyances as equity had already given to voluntary conveyances. They 
are void as against existing creditors ; but if the party be not indebted, and the case 
be free from fraud in fact, they . arc good as against subsequent creditors. Battersbee 
V, Farrington, 1 Swanston, 106. Readc v. LivingstoS, 3 Johns. Ch. Rep. 481.* The 
statute is silent as to subsequetit creditors in that case j but it is to be presumed, that 
they would also be entitled to relief, according to the doctrine in Reade v, Livingston, 
if there was sufficient ground to infer a fraudulent intent. 

(c) Express trusts are abolislaed in Louisiana by their civil code, art. 1607, but 


1 Astor V, L’ Amoreux, 4 Sandf. S. C. R. 624. Reid e. Fitch, 11 Barb. S. C. R. 399. 

2 Garfield v, Hatmaker, 15 N. Y. (1 Smith,) 475. 

8 Wright V. Douglass, 3 Barb. S. 0. Rep. 556. Yates v. Yates, 9 Barb. S. C. Rep. 824. 
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SlxpresB or active trusts are allowed, (1.) To sell lands fot 
the, benefit of creditors; (2.) To sell, mortgage, or lease lands, 
or for the purpose of satisfying any charge thereon ; (a) (3.) To 
receive the rents and profits of lands and apply them to the use 
of &ny person ; (b) * or to accumulate the same for the purposes 


implied trusts, which art the creatures of equity, have not been abrogated, and the 
Circuit Court of the United States exercises chancery jurisdiction in Louisiana, 
though not upon any new or foreign principle, but only by changing the mode of 
redressing wrongs and protecting rights. Gaines v. Chew, 2 How. U. S. Jtep. 619. * 
(«) In Darling v. Rogers, the cliancellor of New York detaded, that an assign- 
ment of real estate for the hencfit of crcdiU)rs to assignees in trust to sell or mortgage 
the same, was void, inasmuch as the word charge in the statute was (lonfined to pro- 
visions by devise, and that the assignment, being void in that respect, was wholly 
void. But the Court of Errors, on appeal, in December, 1839, reversed the decree 
on both points. The power to mortgage was valid, as the word charge comprehended 
incumbrances, and even if not valid, the other provisions in the assignment, not being 
inextricably mingled with the former, remained good. If a deed contains a provision 
which is illegal and void, wlicther by statute or common law, and has another inde- 
pendent provision whicli is good, the deed shall stand good as to the latter provision. 
Darling y. Rogers, 22 Wcndcirs Rep. 483. Adams and Lambert’s case, 4 Co. 104 b. 
S. C, Moore’s Rep. 648, and the cases there cited. ^ , 

(6) New York Revised Statutes, vol. i. 728, sec. 55. Laws of New York, sesB. 
53, c. 320, see. 10 ; passed April 20, 1830. This last Act was in amendment of the 
Now York Revised Statutes, which had too much limited the ap])lieation of this third 
class of trusts, (^h. J. Savage, in the great ease of Coster v. Lorillard, decided in 
the Court of Errors of New York, in 1835, (14 Wendell, 265,) was led to make some 
observations on the third class of active trusts, allowed by the statute, which are 
rather startling, and calculated to increaise our regret .at the legislative attempt to 
reduce all trusts to the three specific objects mentioned.* A conveyance in trust to 
receive rents and profits, and pag over, was a familiar trust at common law, (36 Hen. 
VIIL I Cruise’s Dig. 12, 1, 14,) hut the Revised Statutes abolish all trusts except 
those expressly authorized, and no trust to receive rents and profits, and pay them over 
to another, is authorized or valid. The provision in the statute is to receive the rents 
and profits, and them to the use of another. The Ch. J. says, he is not to pay 
over, he is to apply them to the use, and which must mean to provide means and pay 
debts. He is to ju(h)*> of the propriety of the expenditures. He has the whole estate, 
legal and equitable, and the whole management of it. The cestui que trust has no 
estate, but only a right to enforce tlie trust in equity. A trust to receive and pay over, 
gives to cestui que trust an equitable estate, but the statute permits no such trust. The 
trust to receive and apply was intended for the cases of minors, married women, luna- 
tics, and spendthrifts. If this construction he correct, what inconveniences have been 


1 Where a- trust, under the clause of the Revised Statutes cited in the text, was created 
for the separate use of a married woman, it was held, she has no separate estate that* by 
her act, can be rendered chargeable with her debts. Noyes v. Blakeman, 3 Sandf. S. C. 
Rep. 861. And see also S. C., 2 Sclden, 567. 
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and within the limits already mentioned. In all these cases, 
the whole estate in law and equity is vested in the trustee, sub- 
ject only to the execution of the trusts ; and if »an express trust 
be created for any other purpose, no estate vests* in the trustee ; 
though, if the trust authorizes the performance of any act law- 
ful under a power, it becomes valid as a power in trust. Every 
estate and interest not embraced in an express trust, and not 
otherwise disposed of, remains in, or reverts to the person who 
created the trust ; and he may dispose of the lands subjecl to 
the trust, or in the event of the failure or termination of the 
trust ; and the grantee ‘ or devisee will have, a legal estate, as 
against all persons but the trustfie. (a) The declaration of the 


produced by the stututorv demolition of the system of trusts ? Who would be a 
trustee, and be bound to look into, and judj^e of, and pay all the expenditures of a 
married woman, or of an absent friend, or of the aped or infirm, who stood in need 
of the agency of a trustee ? But the severity of this construction has been since 
relaxed ; and in the case of Gott v. Cook, 7 Paige’s Rep. 521, the chancellor concluded 
that the person who creates a trust to receive rents and profits or income for the use 
of another, might direct the manner in which they should be applied, and that he 
might direct them to l)e paid over from time to time to the ceMui que trmt^ to enable 
him to provide himself witli necessaries.* 

(a) New York Revised Statutes, vol. i. 728, 729, secs. 55, 58, 60, 61, 6^ The rule, 
independent of statute, is, that trustees take that quantity of interest only which the 
purposes of the trust require, and the instrument creating it permits. The legal 
estate is in them so long as the execution of the trust requires it, and no longer, and 
then it vests in the person beneficially entitled. Bayley, J., in Doe v. Nicholls, 1 
Barn. & Creas. 336. Denman, Ch. J., in Doe v. Beilin, 4 Adolpl^ & Ellis, 582. 
Doe v» Sjpipson, 5 Bast’s Rep. 162. Doe v. Needs, 2 Mees. & Wols. 129. Doe n. 
Tiniins, 1 Barn. &. Aid. 530.*-^ The modern chancery cases of Stanton v. Hall, 2 
Buss. & Myine, 175, and Tyler v. Lake, 4 Simons, 144, S. C. 2 Russ. & Mylne, 183,* 
carried the marital rights or claim over property vested in trustees for the wife, to a 
great extent, and a rule of rigid construction against any separate beneficial interegt 
in the wife was adopted, as being repugnant to the common-law principles of, the jus 
martii. But the elder cases, and other and more reasonable rules of construction, 
have supported the separate interest of the wife under deeds* of settlement, accord* 


1 The opinion of the learned chancellor is now established in the court of last resort. In 
Leggett V. Perkins, 2 Const. B. 297, it w»i8 held, that a trust to receive the rents and profits 
of land, and pay them over to tiie b^fiejiciary was valid. Mr. Justice Bronson delivered a 
dissenting opinion, which he closes with the striking ^mark: “That a great question, 
which bad been litigated more than fifteen years, was at laet settled by a single vote, and 
that vote governed by a supposed decision, which he verily believed had never been 
made.” 

3 Ellis Fisher, 8 Sneed, (Tenn.) 231. 

30 ♦ 
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tarast must be contained in the conveyance to the trustee, 
or the conveyance will be deemed absolute as against the sub- 
sequent creditors of the trustee, without notice of the trust, or 
as against purchasers for a valuable consideration, and without 
notice ; (a) and when the trust is expressed in the instrument 
creating the estate, every act of the trustee in contraven- 
*311 tion of the trust is * void, (b) So, if the trust be to re- 
ceive the rents and profits of land, and apply them to the 
use of any person during the life of such person, or for any 
shorter period, the person beneficially interested therein canpot 
assign, or in any raanner dispose of such interest, (c) The stat- 


ing to the interest and equity of the case, aiuf have uphold the technical rights of the 
trustees against any future, husband, when such an intention was reasonahly and fairly 
to be inferred from the languiige and spirit, and object of the deed of settlement. Such 
appears to be the doctrine in the cases of Nevil v. Saunders, 1 Vern. 415. Jones v. 
Lord Say and Seal, 1 Eq. Cas. Abr. 383, pi. 4, S. C. 8 Viner, 2G2, pi. 19, (Lord Ken- 
yon said that the case was best reported in Viner, and was good law.) Dixon o. 
Olmius, 2 Cox, 414, Doe v. Willan, 2 Barn. & Aid. 84. Wagstaff v. Smith, 9 
Vesoy, 520. Doe v, Scott, 4 Bingham, 505. 

(a) This is only declaratory of what was the law before. Preston on Abstracts, 
vol. ii. 230. Saunders on Uses and Trusts, 219. And it follows, of course, that the 
trust attaches' upon the purchaser with notice of it, unless he he a purchaser from 
a person who had purchased for a valuable consideration without notice. Lowthcr u. 
Carlton, 2 Atk. Rep, 241 ; and see swpm, p. 179.^ 

(ft) New York Revised Statutes, vol. i. 730, secs. G4, 05. In Louisiana, a man may 
transfer property to another, to stand in the other’s name for his use. Hope v. State 
Bank, 4 La. Bep. 212. The relation of trustee once established, pervades every 
transaction respecting the trust property, until it is dissolved, and the ccsfqj gue trust 
may pursue the firoperty through every mutation, if the change was effected by the 
Schemes of the trustee, and the prop(u*ty or its proceeds come hack to him. Do 
Bevoiso V, Sandford, 1 ‘Hoffman’s Ch. Rep. 192. 

A trustee of a charity cannot alienate, nor grant long or perpetual leases, and the 
cestui gue trust may pursue the land in the hands of the purchaser chargeable with 
notice. Blackston v. Hcinsworth Hospital, f)uke’s Charitable Uses, 644. Lydiatt u. 
Foach, 2 Vern, 410. Lewin on Trusts, 404. Attorney-General v. Green, 6 Vosey, 

452. But in a proper case, trustees of a charity have power to alienate the charity 
property. Master of the Rolls, in Attomey-Geneyal v. S. Sea Company, 4 Beavan, 

453 . 

A bequest by^will to executors in trust to send the testator's slaves to Liberia, there to 
remain free, is a valid trust, and a hill by the hei^a to set aside the will dismissed. 
Boss V. Vertner, 5 Howard's Miss. Rep. 305. 

(c) New York Revised Statutes, vol. i. 728, sec. 55, amended by Act, in April, 


I See Duke of Cumberland v. Graves, 9 Barb. Sup. Ct. Rep. 696. 
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ute farther provides for the case of the-death of all the trustee^ 
by declaring that the trust shall not descend to the real or per- 
sonal representatives of the surviving trustee, but shall be vested 
in the Court of Chancery, to be executed under its direction, (a) 

1830. Ibid. 730, sec. 63. The value of this provision in settlements upon cbildi*en, 
and especially married daughters, is stated stipm, vol. ii. p. 170. In Hawley & King 
t>. James and others, Chancellor Walworth held, that a trust to pay annuities out of 
the rents and profits of the estate, was sufficient to sustain a trust term in executors 
and trustees, until the youngest cliild or grandchild arrived at the age of twentf>-one) 
if any of the annuitants so long lived. 5 Paige, 318. So,- a trust for the payment 
of debts and legacies, tr) continue until a child or* grandchild arrives at the age of 
twenty-one, will not determine by the dcRth of the child or grandchild under age, 
unless the testator intended that the trust sliould then cease ; but it will continue until 
the time when he would have arrived at that age if he had lived, and this for the 
benefit of creditors and legatees. BorastoiPs case, 3 Co. 21, a. Sir Joseph Jekyll, 
in Lomax v. llolrneden, 3 P. Wms. 175. Muster of the Rolls, in Stanley v. Stanley, 
16 Vesey, 506. Where an annuity, or the rents and profits of land, are pUic^ in 
trust for the sole, use and bouetit of the cestui que trusty the interest will pass to the 
assignee of the cestui que. trust under bankrupt or insolvent laws, notwithstanding the 
trirstees have a discretion as to the time and manner of the ap[)li('ation, or the annuity 
be declared to he given for tlm maintenariec of the cestui qua trust, and not be liable 
for his debts or charges. The policy of the law will not permit property to be so 
limited us to remain in tln^ grantee for life, free from the -incidents of property, and 
not subject to his debts. Brandon v, Robinson, 18 Vesey, 421), Graves v. Dolphin, 
1 Sim. 66. Green v, Spicer, I Russ. & Mylnc, 395. So, under the New York Re- 
vised Laws vol. i. 729, sec. 57, and 730, sec. 63, and vol. ii. 174, sec. 38, it has been 
held, in Ilallott v, Thoin])son, 5 Paige’s Rep. 583, that a creditor’s lull can reach the 
rents and profits of land given in trust to a cestui qne trust, when the whole beneficial 
interest is given to him, reserving to him under the statute sufficient and necessary for 
“his support and education.” The creditor’.s bill will also reach a .similar interest in 
the surplus income of personal property held in trust beyond whs|| is necessary for 
the support of the cestui que trust. But to protect the necessary supi^t from the reach 
of the creditor, the interest of the cestui que trust must be inalienable during the ex- 
istence of the trust. This, according to the case cited, is the condi^oii of the reser- 
vation of the necessary maintenance of the cestui qne trust, both as to real and personal 
property so placed in trust. An annuity lo a child is inalienable under the New York 
Revised Statutes, and it cannot be reached by a creditor’s bill in advance or before 
the quarterly payments had become due, nor docs it pas.s to assignees under insolvent 
laws. And if the income or interest of the trust fund be necessary for the support of 
the cestui que trust, nothing but a surplus thereof beyond such necessity can be reached 
by a creditor’s bill. Clutc v. Bool, 8 Paige’s Rep. 83. 

. (a) At common law when thjj trustee, if alone, dies, the trust in land, with the 
legal title, devolves upon the heirs of the trustee. The surviving trustee in England 
of an estate in fee, is not bound to let it descend to the heir at law, but may devise it 
in trust Lord Langdale, Titley «. Wolstenlmlme, 7 Bcavan, 425. The heir may 
refuse the office, or chancery ho applied to for the appointment of a new trustee. 
Until this is done, the trust follows the estate, except iu New York, where the Revised 
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The court may also accept the resignation of a trustee, and 
discharge him, or remove him for just cause, and supply 
vacancy, or any want of trustees, in its discretion, (o) 

These powers, conferred upon the Court of Chancery, are es- 
sentially declaratory of the jurisdiction which equity already pos- 
sessed and exercised ; and it was also well settled, that a trustee 
who had accepted a trust, could not afterwards divest himself 
of it without performance, unless with the assent of the ce$tui 
que ^st, or under the direction of chancery, (b) But the pro- 


Statutes have provided otiierwise. Berrien v. McLane, 1 Hoffman’s Ch. Rep. 422. 
If it was a trust of personal property, it passed, to the executor of the trustee, but not 
as assets, and the executor took as trustee, subject to the terms on which it was held 
by the testator. Dins v. Bruncll,24 Wendell, 1. It was left as an unsettled point in 
Do Beyster v. Clendinirif^, 8 Paij^e’s Rep. 290, whether an aijministrator, with the will 
annexed, could execute a trust .given b}' the will to an executor who refused to act; 
ahdiifio avoid all difficulty, the ehauccllor in that case appointed the administrator such 
trustee. 

(а) New York Revised Statutes, vol. i. 730, sees. 68, 69, 70, 71. Shotwell d. Mott, 
2 Sandford’s Ch. Rep. 46, 58. By the Massachusetts Revised Statutes of 1836, part 
2, tit. 4, 69, the duties of all trustees appointed by will, are especially prescribed, and 
the courts of probate, and the Sujiremc Judicial Court, are invested with general 
chancery powers in respect to all such trusts. In Pennsylvania, by the statute of 
1836, the courts of common pleas have enlarged and equity jurisprudence to appoint, 
control, and dismiss trustees. Purdon’s Dig. 76.- 

(б) Shepherd u. M’'Ever’a, 4 Johns. Ch. Rep. 136. Sir Thomas Piumcr, in Chalmer 

V. Bradley, 1 Jao. & Walk. 68. See, also. Read v. Truelove, Amb. 417 ; Doyle v, 
Blake, 2 Sell. & Lcf. 231. By a statute in Maryland, in 1829,' a trustee under a 
will may, by a declaration in writing, filed with the register of wills, relinquish his 
trust.® . • ^ 

It is a settlodpirinciple in equity, tluit a trust is not to fail from the want of a 
trustee, or for any other cause, unless it would be inconsistent with law'or public 
policy. Shepherd v, M’Evers, 4 Johns. Ch. Rep. 136. Stagg v. Beekman, 2 Ed- 
ward’s V. Ch. Hep. 89. Ray v. Adams, 3 Mylne & Keen, 237,* 

It was settled in New York, prior to the Revised Statutes, in the case of Jackson 

De Lancy, 13 Johns. 537, after a full review of the English authorities, that trust 


1 A trustee cannot discliarge himself from liability byircsigning; he roust be discharged 
either by virtue of the provisions of the instrument of his appointment, or by the order of 
a court of equity, or by the consent of all interested. Cruger v. Halliday, 11 Paige’s B* 
814. 

^ Wilson V. Pennock, 27 Penn, St. R. 288. 

• An instrument in writing, executed by the trustee, purporting to be a resignation of 
his trast, and a transfer of the trust estate^to another person as trustee, with the approba^ 
tion of cea^T/i* que truit, creates no vacancy in the trusteeship until ratified by the court, 
when the deed confers no such power on the trustee. Drane e. Gunter, 19 Ala. 781. 

Montpelier v. East Montpelier, 8 Wms. (29 Vt.) 12. 
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Vision that trusts shall not descend to the representatives of the 
trustee, is very valuable ; for the trust, in such a case, might be 
deposited very insecurely for the cestui que trusty and in the case 
of chattels there are doubt and difficulty as to the transmis- 
sion. {a) The object of the New York Revised Statutes was to 
abolish all trusts in real estate, except the express trusts which 
are enumerated, and resulting trusts. The provisions as to uses 
and trusts were earnestly recommended by the revisers, under 
the conviction that they would “sweep away an immense 
mass of useless refinements and distinctions, relievo the 
*law of real property, to a great extent, from its abstruse- *312 
ness and uncertainty, and reiidef it, as a system, intelligi- 
ble and consistent; that the security of creditors and purchasers 
will be increased, the investigation of titles^ much facilitated, 
the means of alienation be rendered far more simple and less 
expensive, and, finally,, tliat numerous sources of vexatious liti- 
gation will be perpetually closed.” 

It is very doubtful whether the abolition of uses, and the 
reduction of all authorized trusts to those specially mentioned, 
will ever be productive of such marvellous results. The appre- 
hension is, that the boundaries prescribed will prove too re- 
stricted for the future exigencies of society, and bar the juris- 
diction of equity over many cases of trusts which ought to be 
protected and enforced, but which do not come within the 
enumerated list, nor belong strictly to the class of resulting 


estates, including the interest of a mortgagee, passed under tijc general words in a 
will, relating to the realty, unless it could l>e collected from tlie expressions in the 
will, or the purposes and objeets of the testator, that his intention was otherwise, in 
which case, if there was no surviving trustee, the trust estate would descend to the 
heirs at law, and in cither ease the real or personal representatives would take the 
estate as trustees ^chargeable with the trust. See, in addition to the authorities cited 
ill 13 Johnson, and to the same point, Woodhouse v. Meredith, 1 Merivale, 450 ; Bal- 
lard, v. Carter, 5 Pick. 112. Sec, also, «i/ra, pp. 334,335, as to the execution of 
powers by will. 

(a) Trust property does not pass to the assignees of the trustee, except subject to 
the trust; (Godfrey Fiirzo, 3 IV Wm^. 185; pfzrte Dumas, 1 Atk. Rep. 232 ; 
Bxjtarte Sayers, 5 Ves. 169 ; Dexter v, Stewart, 7 Johns. Ch. Rep. 52) : and equity 
will lay hold of trust property passing to the representatives of the trustee, and direct 
it for the benefit of the cestui que trust. Dunscomb v. Dunseomb, 2 Hen. & Munf. 11. 
Ridgely v. Carey, 4 Harr. & M’Henry, 167. ^ 
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trusts. The attempt to bring all trusts \dthin the narrbwesi 
compass, strikes me as one of the most question^tble under^ 
takings in the whole business of the revision. It must be 
extremely difficult to define with precision, and with a few 
brief lines and limits, the broad field of trusts of which equity 
ought to have cognizance. The English system of trusts is a 
rational and just code, adapted to the improvements, and wealth, 
and wants of the nation, and it has been gradually reared and 
perfected by the sage reflections of a succession of eminent 
men. Nor can the law be effectually relieved from its ab- 
struseness and uncertainty,” so long as it leaves undefined and 
untouched that mysterious claifs of trusts “ arising or resulting 
by implication of law.” Those trusts depend entirely on judi- 
cial construction ; ^and the law on this branch of trusts is left as 
uncertain and as debatable as ever. Implied trusts are liable 
to be extended, and pressed indefinitely, in cases where there 
may be no other way to recognize and enforce the obligations 
which justice imperiously demands. The statute further pro- 
vides, that if an express trust shall be created for a purpose not 
enumerated, and it shall authorize the performance of any act 
lawful under a power, the trust shall be valid ‘‘ as a power 
*313 in trust,” * This provision reanimates a class of trusts 
under a new name, with which the profession is not 
familiar, and it opens a wide door fbr future forensic discussion. 
It it in vain to think that an end can be put to the interminable 
nature of trusts arising in a great community, busy in the pur- 
suit, anxious for the security, and blessed with the enjoyment 
of property in all its ideal apd tangible modifications. The 
usages of a civilized people are the gradual result of their wants 
and wishes. They form the best portions of their laws. Opin- 
ion and habits coincide; they are accommodated ’ to circum- 
stances, and mould themselves to the complicated demands jf 
wealth and refinement. We cannot hope to check the enter- 
prising spirit of gain, the pride of families, the anxieties of 
parents, the importunities of luxury, the fixedness of habits, the 
subtleties of intellect. They are incessantly active in engen- 
dering distinctions calculated to elude, impair, or undermine the 
fairest and proudest models oi legislation that can be matured 
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in the closet, an^ ushereil into the world, under the imposing 
"forms of legislative sanction, (a) ^ 


(a) In the Massachusetts Revised Statutes of 1836, there is no innovation made 
npon the former established systems of trusts. The statute of 29 Charles II. c. 3, 
secs. 7 and 8, is adopted without alteration, and with the further declaratory provision, 
that no trust, whether implied by law or created by the parties, should defeat the title 
of a hona fide purchaser f 9 r a valuable consideration, and without notice of the tcust, 
or prevent a creditor without such notice from attaching the land. The commis- 
sioners who prepared the Massachusetts statute code, have given an excellent speci- 
men of precision and brevity. They profess to have kept in view the general plan of 
the New York code, but in several respects they have (and wisely, I think,) not car- 
ried on their revision with so bold a hand. ^ 

1 Tni«it8 in respect to personal property arc allowable now, as they were before the Re- 
vised Statutes, the only restriction being as to the limitation of future or contiugout inter- 
ests. Brown v. Harris, 25 Barb. 424. 
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LECTURE LXIL 

OP POWERS. 

The powers with which we are most familiar in this country, 
are common-law authorities, of simple form and direct applica- 
tion ; such as a power to sell Iftnd, to execute a deed, to rnakf a 
contract, or to manage any particular business ; with instruc- 
tions more or less specific, according to the nature of the case. 
But the powers now alluded to are of a more latent and myste- 
rious character, and they derive their effect from the statute of 
uses. They are declarations of trust, and jnodifications of 
future uses ; and the estates arising from the execution of them 
have been classed under the head of contingent uses. They are 
so much more convenient and manageable than common-law 
conditioip, that they have When largely introduced into family 
settlements. It was repugnant to a feoffment at common-law, 
that a power should be reserved to revoke it ; and a power of 
entry, for a condition broken, could not be reserved to a*Stranger. 
These technical difficulties gave occasion to the introduction of 
powers in connection with uses; and Mr. Sugden says, that 
modern settlements were introduced, and powers arose, after 
us^j^ were established in equity, and before they were recognized 
at law. 

All these powers are, in fact, powers of revocation and ap- . 
pointment. Every power of appointment is strictly a power 
of revocation ; for it always postpones, abridges, or defeats, 
in a greater or less degree, the previous uses and 
*316 * estates, and appoints new ones in their stead. As 
soon as the power granted orjeserved in the instrument 
settling an estate is exerted, by changing the old, and appoint- 
ing other uses to which the feoffee is to stand seised, the estate 
of the feoffee is drawn to the new uses as soon as they arise by 
means of the power, and the statute executes the possession. 
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Xu Appointment under a power operates to substitute one ersttu i 
use for another, (a) The use arising from the act of ihe 
person nominated in a deed of settlement, is a use arising from 
the execution of a power. ^It is a future or contingent use until 
the act be done, and then it becomes an actual estate by the 
operation of the statute. By means of powers the owner is 
enabled either to reserve to himself a qualified species of domin- 
ion, distinct from the legal estate, or to delegate that dominion 
to strangers, and withdraw the legal estate out of the trustee, 
and give it a new direction., The power operates as a revoca- 
tion of the uses declared or resulting, by means of the original 
conveyance, and as a limitation *of new uses. 

I. 0/ the nature and division of powers. 

In creating a power, the j)arti(‘s concerned in it are, fhe donor^ 

who confers the power, the appointor ^ or donee ^ who ex('cutes, 

and the appointee^ or person in whose favor it is executed. 

Mr. Sugden, upon the authority of Sir Edward Clere'^s casc^ (b) 

defines a power to be an authority enablirjg a person to dispose, 

through the medium of the statute of uses, of an interest, 

vested either in himself or in another person. It is a mere right 

to limit a use; and the appointment in pursuance of it, is the 

event on which ihe use is to arise, iv) The usual elassifiea- 

' 1 ^) 

tion of powers is as follows: (1.) Powers appendant or 
appurtenant; and they enable *the party to create an *317' 
estate, which attaches on his own interest. If an estate 
be limited to a man for life, with power to make leases in pos- 
session, every lease which ho executes under the power, nfust 
take eftect out of his life-estate. (2.) Powers collateral.^ or in 
g'ross^ do not attach on the interest of the party, but th('y (‘nable 
him to create an estate independent of 'his own. Tims, if a 
tenant in fee settles his- estate on others, and reserves to himself 
only a particular power, the exercise of that power must be on 
the interest created and settled on another. So, a power given 
to a tenant for life to appoint the estate after his death, as a 


(а) Butler’s note, 231, to Co. Litt. lib. .3. 

(б) 6 Co. 17, b. Sugden on , Powers* 82. 

(c) The New York lievisctl Statutes have substituted the words grantor and grantee 
for the donor and donee of a power in the English law. 

VOL. IV. 31 
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jointure to bis wife, or portions to his children, or to raise a 
term to commence from his death, is a power collateral, or in 
gross, for it cannot affect the life-estate of the donee of the 
power. A power given to a stranger to dispose of, or charge 
the land for his own benefit, is a power also of this class, (a) 

( (3.) Poivrrs simply collateral^ are those which are given to a 
i person who has no interest in the land, and to whom no estate 
tis given. Thus, a power given to a stranger to revoke a settle- 
ment, and appoint new uses to other persons designated in the 
deed, is a power simply collateral. (I?) 

This classification of powc'rs is admitted to be important 
only with reference to the aliility of the donee to suspend, 
extinguish, or merge the power. The general rule is, that a 
])Ower shall not be exercised in derogation of a prior grant by 
the appointor. But this whole division of [)owers is condemned, 
as, too artificial and arbitrary ; and it serves to give an un- 
necessary complexity to the subject by overstrained distinc- 
tions. Mr. Powell makes a very plain and intelligible 
* 318 * division of powers, into general powers and particular 

powers ; (c) and Mr. Humphreys (d) adopts the same 
division, and concludes that a iiiort^ simple and better distribu- 
tion of powers would be into, (!.' General powers to be ex- 
• ercised in favor of any person whom the appointor chooses. 
ifS.) Particular powers, to be exercised in favor of specific ob- 
jects. The suggestion has been essentially followed in the New 
York Revised Statutes, (e) which have abolished the existing 
law of powers, and established new provisions for their creation, 
construction, and exe<*utioii. (/) A power is defined in them 


{a) It has been the oi)inion of eminent lawyers, that a power in a tenant for life to 
charge or appoint portions foi'his children, was merely a power of selection or nomi- 
nation, and not a power in gross, and so not to be distinguished by a fine or fcoffhnent. 
But Sir Edward Sugden has clearly shown that this idea was founded in error. Sug- 
den on Powers, 72, 74, 79, 

(b) Hale, Ch. B., Ilardress, 415. Sugden on Powers, 46-49, 2d London ed. 

(c) Sec Ills long note to Eearne on Executory J)evises, 347-388, \vhieh is a clear 
and able view of the doctrine of powers of revocation and appointment. 

((/) Observations on Real Property, 83. 

(«) Vol. i. 732. 

(/) The New York Revised Statutes have abolished powers at common law, ns 
well as powers under the statute of uses, so far as they related to land, except it be a 
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to be an authority to do* some act in relation to lands, or the 
creation of estates therein, or of charges thereon, which Mie 
owner, granting or reserving such power, might himself lawfully 
perform; and it must be granted by some person capable at the 
time of alienating such interest in the land. Powers, says the 
statute, are general or special, and beneficial, or in trust. A 
general power authorizes the alienation in fee, by deed, will, or 
charge, to any alienee whatever. The power is special when 
the appointee is designated, or a lesser interest than a fee is 
authorized to be conveyed, [a) It is beneficial when no person 
other than the grantee has, by the terms of its creation, any in- 
terest in its execution. (/>) A ^enci'al power is in trusty when 
any person other than the grantee of the power is designated as 
entitled to the whole, or part of the proci'cds, or other 
* benefit to result from the exec ution of the power. A *319 
special power is in trusty when the dispositions it author- 
izes are limited to be made to any person or class of persons 
other' than the gfanlee of the power; or when any person or 
class of persons, other than the grantee is designated, as entitled 
to any benefit from the disposition or charge authorized by the 
power, (c) 

II. Of the creation of powers. 

(1.) Esbde created by the power. 

No formal set of words is requisite to create or. reserve a 
power. It may be created by deed or will ; and it is sufficient 
that the inter^tion be clearly declared. The creation, execution- 
and destruction of powers, all depend on the substantial inten-j 
tion of the parties; and they are construed equitably and liber- 
ally in furtherance of that intention, (d) Nor is it material 


simple power of attorney to convey lands for the benefit of the owner. The article 
commences with this broad proposition, //owm arc a^o//«/<erf, 

(a) New York Uevised Statutes, 732, sees. 74, 75, 76, 77, 78. There is the same 
definition of a general and of a special power, in Sugden, 425, and in Butler’s note, 
231, to Co. Litt. 271, h. 

( 1 ) Now York Revised Statutes, vol. i. 732, sec. 79. 

(c) New York Revised Statutes, vol. i. 734, secs. 93, 95. Laws New York, April 
20th, 1830, c. 320, sec. 11. 

(rf) Lord Mansfield, Doug. Rep. 293. Lord Ellenborough, 3 East’s Rep. 441. 
Jackson tt. Veeder, 11 Johns. Rep. 169. 
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whether the donee of the power be authorized to limit and ap- 
pq)nt the estate, or whether the language of the settlement goes 
at once to the practical effect intended, and authorizes the donee 
to sell, lease, or exchange, (t?) A devise of an estate generally, 
sor indefinitely, with a power of disposition over it, carries a 
fee. (b) ^ But where the estate is given for life only, the devisee 
takes only an estate for life, though a power of disposition, or to 
appoint the fee by deed or will, be annexed ; unless there should 
be some manifest general intent of the tesiator, which would be 
defeated by adhering to this particuljtr intent.*^ Words of im- 
plication do not merge or destroy an express estate for life, 
unless it becomes absolutely ndeessary to uphold some manifest 
general intent, (c) The rule is more inflexible where a specific 
mode of exercising the power is pointed out; but if the 
*320 estate *for life be given to let in estates to strangers, and 
no specific mode is required in the disposition of the in- 
heritance, there, if the intervening estates do not take eftbct, the 
devisee takes the entire fee. (d) The New Yprk Revised Stat- 
utes (c) have provided for this case, by declaring, that where an 
absolute power of disposition, not accompanied by any trust, or 


(a) Sudden on Powers, 96. 

(h) Dallison’s Rep. 58. I W. Jones, 137. Co. Lift. 9, b. See m/m, p. 536. S.P* 
An estate for life, witli an unqualified jjower to appoint an inheritance, makes the 
whole an equitable fee. Barford a. Street, 16 Vesev, 135. 

(c) 3 Leon, 71. 4 Ibid. 41, S C. Liefe v. Saltwfrstonc, 1 Mod. Rep. 189. Doe 
V. Thorlev, 10 East’s Rej). 438. Tlioinlijison r. l)ij;lnon, 1 Sulk. Rep. 239. Cross- 
linf? r. Crosslinjj, 2 Cox, 396. Reid r. Sherj^old, 10 Vesey, 370. Jackson r. Robins, 
16 Johns. Rep. 588. In tlic case of Flinthain, 11 Serg. & Rawlc, 16. See also, ifi/ra, 
pp. 535. 536. 

(</) Sudden on Powers, 96-101. 

(e) Vol. i. 732, sees. 81, 82, 84. 

1 As to what power over real estate gives authority to make coiiveyance m fee^ see Ladd 
V. Ladd, 8 How. (IJ. S.) R. 10; Waldron v. CImsteney, 2 Blatch. C. C'. 62; Scott r. Per- 
kins, 28 Maine R. 22. A power to executors to sell and make deeds of the real estate, and 
distribute to the legatees, vests in the executors the title to all the real estate held abso- 
lutely, but not that held in trust by the testator. Ricliardson t>. Woodbury, 48 Maine, 208. 

2 Denson v. Mitchell, 26 Ala. 360. The devise of ft fee to trustees and their heirs, with 
authority to sell, is not inconsistent with an executory bequest of the fee to others, after a 
life-estate. • Ward v. Amory, 1 Curtis, 419. A power by will to a tenant for life to appoint 
by will in foe, with remainder over in fee to the children of the tenant, in default of such 
appointment, cannot be executed by deed, so as to defeat the estates of the children. 
Moore t?. Dimond, 6 K. 1. 121. See, also, Porter v. Thomas, 23 Geo. 467. 
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a-general and beneficial power ip devise the inheritance, shall 
it* given to the owner of a particular estate for life or years, 
such estate shall be changed into a fee, absolute in respect to 
the right of creditors and purchasers, but subject to any future 
estates limited thereon, in case the power should not be exe- 
cuted, or the lands sold for debt. So, if a like power of dis- 
position be given to any person to whom no particular estate 
is limiteil, lie takes a fee, subject to any future estates limited 
thereon, but absolute in respect to creditors a»id purchasers. 
The absolute power of disposition exists, when the grantee is 
enabled, in his lifetime, to dispose of the entire fee for his own 
benefit, (a) 

(2.) Devise to executors. 

The earlier cases <;stablished the distinction, that a devise of 
land to executors to sell, passed the interest in it; but a devise 
that executors shall sell^ or tlmt the lands shall be sold by them, 
gave them but a power.^ This distinction was taken, as early 
as the time of Henry VL, {/*) and it received the sanction of 
Littleton and Coke, and of the modern determinations, (c) A 
devise of the land to be sold by the executors, confers a 
power, and does not give any * interest, [d)'^ The New *321 


{a) Now York Ilovisod Statutes, vol. i. 732, sec. 85. 

{b) Year Book, 9 lion. VI, 13, b, 24, b. 

(c) Litt. see. 109. Co. Litt. 113, a, 181, b. Ilouell v. Barnes, Cro. Co. 382. Yates 
V. Compton, 2 P. Wins. 308. Bergen v. Bennett, 1 Cainos’s Cases in Error, 16. 
Jackson v. Soliauber, 7 Cowen’s Hop. 187. Peek v. Henderson, 7 Yerger, 18. 

{</) Feroljoe o. Proctor, 2 Dev. & Battle, 439. S. C. 3 Dev. & Battle’s Eq. 496. 
1 Ire. Eq. 123. This is the opinion of »Sir Edward Sugden, and 1 think it is, upon 
the whole, the better opinion ; but Mr. Hargrave thought differently •, and he refers to 
Lord Coke in support of the position, that if one davisva land.i to he sold by his executors, 
an intcrc.st passes. Sugden on Powers, 104-108. Ilarg. Co. Litt. 113, a, note, 146. 

1 Where the executors are authorized under a will to sell all, or any part of the testator’s 
real estate, for the payment of his debts, it is equivnlent to a devise to them for that pur- 
pose. Sliippen’s Heirs r. Clapp, 29 Penn. State K. 265 

2 See the common-law distinctu^ft stated in Patton v. Crow, 26 Ala. 426. Testator 
directe<1 that after the death of his wife, his executor should apply the residue of his 
eatate for the benefit gf such charitable institutions as he should jji ink best. The wife 
survived the executor. Held, that tlie devise conferred on the executor a naked power, 
exercisable on a contingency that never happened, and the clause creating it waa therefore 
void. Fonlaih v, Bavenel, 17 How. U. S. 869. 

31 * 
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York Eevised Statutes have interfered with these distitio* 
tions, though they seem not to have settled them in the^ 
clearest manner. They declare, (a) that ‘‘ a devise of land to ex^ 
ecutors^ or other trustees^ to be sold or mortgaged^ where the trus- 
tees are not also empowered to receive the rents and profits, 
shall vest no estate in the trustees; but the trust shall be valid 
as a power, and the lands shall descend to the heirs or pass to 
the devisees of the tc.stator, subject to the execution of the power,^’ 
If the construction of this section be, that a devise of the lands 
to executors to be sold, does not pass an interest without a special 
anthority to receive the rents^ then the estate does not, in any of 
the cases already mentioiu'd, jmss to the executors, and the de- 
vise is only a power simply collateral. The English rule is, 
that an estate may be conveyed to trustees to sell, with a pro- 
vision that the rents and profits be, in the mean time, received 
by the party who would have been entitled if the deed had not 
been made, and yet the trustees will take a fee. (b) If the 
trust be valid as a power^ then, in every such case, (c) ‘‘ the 
lands to which the trust relates remain in, or descend to, 
* 322 the persons * entitled, subject to the trust as a power.” 
The statute [d) authorizes “ express trusts to be created 


A devisft that executors or others may sell, is always a naked power. 1 Chaneo on 
Powers, .52. But it is understood that a person may by a sin^;lc instrument be in- 
vested with a power coupled with an interest as to one estate, and a naked power as 
to another estate in tlie same land. Bloomer v, Waldron, .3 Hill’s Itep. 361. The 
distinctions on this subject have the nppearuuee of too curious and overstrained a 
Fefin<‘inent; and Mr. Har^rntve ptished liis opinion to the extent of holdintr, that a 
devise tliat executors should sell, and a devise of lands to he sold by executors, equally 
invested them with a fee. The jrcnoral doctrine applicable to the subject is, that 
trustees are to be presumed to have been clothed with an estate commensurate ^ith 
•the charj^cs or duties imposed on them, and were not by mere construction fo take a 
ffreater estate than the nature of the trust requires. Lord Hardwicke, in Gibson v, 
.Mountfort, I Vesey, 491. Heath, J , in Doe v. Barthrop, 5 Taunton, 385. 

(a) New York Kevised Statutes, vol. i. 729, sec. 56. 

(h) Kconc V. Deardon, 8 East’s Rdp. 248. In Ohio, a power given to executors to 
•sell land, when they deem it can be done to good advantage, and distribute the prt)- 
• cecds, is a power with an interest, and entitles them to the possession of the land, 
.though the fee in the mean time descends to the ^^heir. Dabney v. Manning, 3 Ohio 
Rep. 321. 

(c) New York Revised Statutes, vol. i. 729, sec. 59.^ 

(d) Ibid. vol. i. 729, sec. 55. 


Greenough r. Welles, 10 Cush. (Mass.) 571. 
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to sell lands, for the benefit of creditors, or foj the benefit of 
legatees, or for the purpose of satisfying charges”^ These 
are the very trusts or powers relative to executors which we are 
considering ; and by the same statute, [a) “ every express trust, 
valid astsuch in its creation, except as therein otherwise provided^ 
vests the whole estate in the trustees, subject to the execution 
of the trust.” The conclusion would seem to be, that, as a gen- 
eral rule, every express trust created by will to sell lands, carries 
the fee with it ; but if the executors be not also empowered to 
receive the rents and profits^ they take no estate, and the trust 
becomes a power withouD interest.^ This restriction of the gen- 
eral rule applies to tiie case of •a ‘‘ devise of lands to executors^ 
to be sold or mortgaged ; ” and the usual case of a direction in 
the vnll to the executors to sell lands to pay debts or legacies, is 
not WMthin the liberal terms of the restriction ; and it may be a 
question whether it be one of the cases in which, according to 
the ()0th section above mentioned, ‘‘ the whole estate is in the 
trustees.” (A) ^ 

(3.) Fov)ers under the statute of uses. 

Powers of appointment and revocation may be reserved, in 


(o) Illifl. vol. i. 729, soc. 60. In sales of lands by executors, under a power in the 
will for the payment of del)ts and le^jueies, the sales must be conducted under the 
same rcj;ulations prescribed in the ease of sales by order of any surrogate. Ibid. vol. 
ii. 109, sec. ,50. 

(6) By the New Jersey Revised Bills, aa reported by the reviser in 1834, it was 
proposci), that a naked authority by will to executors to sell land, .should give them 
the same interest and power over the estate, for the purposes of the sale, and the same 
remedy by entry and action, as if the lands hud been devised to them to be sold. 
This provision docs not appear to have been enacted/ but a provision in the same 
words exists in Pennsylvania. Purdon's Dig. 392. 


1 As to what lands may be sold by executors under the power, see Gree v. Dikeman, 
18 Barb. 635. - “ 

3 See Dominick v. Michael, 4 Sandf. S. G. R. 374. 

/ Such is now the statute law of Virginia. Rev. Stat. 1849, tit. 33, ch. 116, sec. 1. See 
Mosby 17. Mosby, 9 Gratt. 684; Ct^rington v. Goddin, 13 Gratt. (Va^ 687. A devise of 
lands to executors with power to sell merely, does not convert the land into personal 
estate. Harris v, Clark, 3 Selden, 242. A purchaser from an executor having power to 
tell to pay debts of tc.stator, is not bound to see to the application of the purcliHse-money. 
JLaurens v, Lucas, 6 Rich. Kq. (S. C.) 217. 

^ See Suowhill v, Snowhill, 8 Zab. (N. J.) 447. 
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conveyances ui^er the statute of uses, as well as in convey- 
ances at comnjon law ; but the deed of bargain and sale, or of 
covenant to stand seised, must be sustained by a sufficient con- 
sideration, according to the nature of the deed. In consequence 
of the necessity of a consideration, a general power to Ibase, at 
the discretion of the donee, cannot be valid, even in a bargain 
and sale, or covenant to stand seised ; because a consideration 
must move from the lessee, or become a debt due from him, at 
the time that the deed creating the power was executed ; 
* 323 and this cannot ^ take place when the lessee is not then 
designated, as is the case in a general power, (a) It is 
different'in conveyances operatiiVg by way of transmutation of 
possession, as by tine or feoffment, because the feoffees become 
seised to uses, and are bound to execute them without refer- 
ence to any consideration, (b) 

A power given by will to sell an estate, is a common-law 
authority, and it may also operate under the statute of uses. 
Lands may be devised without the aid of the statute of uses, 
and, on the other hand, the statute may operate on uses created 
tby will, provided a seisin is raised to feed the uses created by 
lit; and tjie statute will, in most cases^ transfer the possession 
jto them, (c) The question has now become unimportant, and 
matter of mere speculation, as Mr. Butler, and after him, Mr. 
fSugden, equally admit. A devise to uses, without a seisin to 
. serve the uses, is good ; and if an estate be devised to A. for 
the benefit of B., the courts will execute the use in A. or B., as 
the testator’s intention §hall clearly indicate ; for the intention 
controls every such question. 

The seisin must be coextensive with the estate authorized to 
be created under the power ; and, therefore, if a life-estate be 


(a) Goodtitle v. Pettoc, 299. 

(b) Gilbert on Uses, by Sudden, 90, 91. Siijjden on Powers, 191. 

(c) Su^^den on Powers, 129- 1. *13. Mr. Butler was of opinion, that uses creattd by 
will were execute^ by the statute of wills, and i»t by the statute of uses. The 
question was, whether a devise to A. in fee, to the use of B. in fee, took effect hy 
virtue of tl\e statute of uses, or the statute of wills. The opinion of that great 
conveyancer, Mr. Booth, whose opinions arc often cited as quite oracular, was vibra- 
tory on the question. Butler’s note, 231, (III. 5,) to Co. Litt; lib. 3. Sugdeu on 
Powers, 130, note. 
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conveyed to A., to such uses as B. should appoint, he cannot ap- 
point any greater interest than that conveyed to A. {a) It is up- 
on the same principle that no estate can be limited through the 
medium of a power which would not have been valid if 
. inserted in the deed- creating *the power; and the estate, *324 
valid by means of a power, would have been so if lim- 
ited by way of use in the original deed. When the object of 
the power is to create a perpetuity, it is simply void ; {h) and 
when the power is void, or wlnui no appointment is made under 
it, the estatesdimited in the instrument creating the power, take 
effect in the same manner as if the power had not been insert- 
ed. (c) While upon this suhj(^»t, it is proper to notice the ques- 
tion, which has been greatly discussed in the English courts, 
whether the estates limited in default of appointment are to be 
considered as vested or contingent during the continuance of. 
the power. The question was most learnedly discussed in three 
successive arguments in the K. B., in Doe v. Blartin^ {d) and 
settled upon great consid(‘ration, that the estates so limited 
were vested, subject, nevertheless, to be divested by the execu- 
tion of the power. The plain reason is, that there is no estate 
limited under the power until the appointment be made. Lord 
Hardwicke had decided in the same way, on the same question, 
in Cunningham v. Moody^ {e) and the doctrine is now definitely 
settled, and it applies equally to personal estate. (/) 

III. Of the execution of powers. 

(1.) Who may execute. 

Every person capable of disposing of an estate actually 
vested in himself, may exercise a power, or direct a conveyance 
of the land. The rule goes farther, and even allows an infant j 
to execute a power simply collateral, and that only ; ^ and a 


(а) Gill)crt on Uses, 127. Sii'j^den on Powers, 135. 

(б) Duke of Murlborough v. Earl Godolphin, 1 Eden's Rep. 404. 
(c) Siigden on Powers, 141. 

(</) 4 Term Rep. 39. 

(e) 1 Vesey, 174. 

(/) Sugderi on Powers, 144. 


Thompson v. Lyon, 20 Mis. 166. 
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feme covert may execute any kind of power^ whether simply 
collateral, appendant or in gross, and it is immaterial 
*325 whether it was given to her while sole *or married. The 
concurrence of the husband is in no case necessary, (a) 

By the New York Revised Statutes, (i) though a power may 
be vested in any person capable in law of holding, it cannot be 
exercised by any person not capable of aliening lands, except in 
the case of a married woman. She may execute a power dur- 
ing her marriage, by grant or devise, according to the power, 
without the concitmaice of her husband ; but sh^l cannot exer- 
cise it during her infancy. If she be entitled to an estate in fee, 
she may be authorized by a pef^ver to dispose of it during her 
marriage, and create any estate which she might create if un- 
married. (c) 

(2.) W/icn poioers^ survive. 

A naked authority, witliout interest, given to several persons, 


{a) Snfrdrn, vb. sup. 148-155. Thompson v. Mnrrny, 2 Hiirs S. 0. Ch. liop. 214, 
S. P. I linvo (U'omcd it sjaUcicin, on this particular sui>jcct, to refer to Sir Kdward 
Sujjjdcii’s very authoritative work, for principles that tire clearly settled, without 
ovcrloadinjSf the paj^es with references to the adjudfred cases. Mr. Sii^jden cites 
Upwards of fifty eases to the point of the jreu(a*al coinpeteney of a frme romrt, anti 
the limited capacity of an infant, to execute a power. He says he has anxiously 
consulted the report of everif ruse refi'rred to in his rolurne. T have examined all his 
leaclinj; authorities, and have found tluan as ho, stated them. The work is udmirubly 
digested, and <listinu:uished for perspicuity, accuracy, and plain good sense. 

(6) Vol. i. 735, secs. 10‘), 110, 111. Il>id. vol. i. 137, see. 130. 

(c) Sec supra, vol. ii. 171, 172. S. P. In Jackson ?•. Edwards, 7 Paige, 386, where 
there was a conveyance to n feme covert, to hold for her separate use, during the joint 
lives of herself and her hushand, .and to such uses us she should by deed or writing 
appoint, and in default of such appointment, then to herself in fee. in case she sur- 
vived her husband, and if not, and in default as aforesaid, then to such u.ses as she 
should by will aj)j)oint, and in default thereof, to the use of her children, or issue liv- 
ing at her death, and in default of such issue, to her right heirs. It was held, that in 
default of appointment, the deed gave the wife an absolute estate for life only, and a 
vested nmuunder in fee after her lmsl)and\s death, subject ' to be divested in favor of 
childixm by her death in the lifetime of her hushand j and that, under the New York 
Revised Statutes, vol. i. 732, sees. 80-85, the p^wer to dispose of the (!ontingent 
relrnainder, limited to her children, was valid, and if duly executed, would convey -an 
estate fee to the appointee.^ 


1 A power general or special, beneficial or in trust, ma*y be reserved to a married woman 
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does not survive ; and it was a rule of the common law, 1hal if 
the testator, by his will, directed his executors by name to sell, 
and one of them died, the others could not sell, because the 
words of the tcvstator could not be satisfied, (a) ^ There are, 
however, some material qualifications to the rule. The statute 
of 21 Henry VIIL c. 4, declared, that the executors who ac- 
cepted their trust might sell, though one or more of the executors 
should refuse to act. (h) This statute has probably been gener- 
ally adopted in this country, and it has been reenacted 
in the success ve * revisions of the statute law of New *326 


York. The provision is continued by the Now York Re- 
vised Statutes ; (c) but in otlier ^ases of powers granted to more 


(a) Co. Lirt. 112, b, 113, a, 181, b. Sheppard’s Toueb. tit. Tesranient, 448, pi, 9. 
Bro. tit. Devise, pi. .31. Dyer, 177. O.sj^ood v. Franklin, 2 Jolins. Cli. Hep. 19, 
Peter?;. Beverly, 10 Peters’s IJ. S. Pep. .5.3.3. 

{b) A power to sell land, eonferred by will upon several cxceiilors, must be exe- 
cuted by all who proved th<r wili.*^ Wasson r. Kinj?, 2 Dev. & Battle, 262, But if 
one exeeutor only acts, liis sale under a power in the will is good, if the otliers do 
not asstime the trust, tlie presumption will be, that they have renoimeed or refused to 
join in the sale. The delinquents need not renounce before the ordin.tiry to render 
the acts of the other valid. A refusal in pais to act is sufficient. Perkins, see. .54.5. 
Bonafaut v. (Ircenficld, Cro. E. 80. Geddy i\ Butler, 3 Munf. .34.5. Wood v. Sf)ark8, 
1 Dev. & Battle, 389. llo.ss v. Clore, 3 Dana’s Ken. Hep. 19.5.*^ If the will gives no 
direction to the exccutons to sell, but refers the powder to sell to the judgment and 
discretion of the executors, all must join in the sale. Moore, 61, pi. 172. Sir Wm. 
Grant, in Cole v. Wade, 16 Ves. 27, 4.5, *46, 47. Walter Maunde, 19 Il)id. 424. 
Clay V. Hart, 7 Dana’s Ken. Rep. 8, 9.'^ , 

(e) Vol. ii. 109, see. .5.5. See also the St.itutc Laws of Coniieeticut, 1784, pi. 119; 
and of 1821, p. 304. Revised Code of Tlliiiois, edit. 1836, p. 641. Statute of Ken- 
tucky, 1797. 

by a marriage settlement, by which the ciitire legal estate is vested in trtistees. Wright 
V. Tallma<lge, 16 N. Y. (1 Smith,) .308. 

1 A testatrix empowered a trustee to sell lands, “ when the major part of my children 
shall recommend and a<lvisc the same*’ The consent of a majority of those living at the 
time the sale was made, was held sufficient to satisfy the words of the te.stator. Sohier 
V. Williams, 1 Curtis, G. C. 479. 

. a Bat it does not seem to be uecessaiT that ail should qualify or act iii New York, 
though the power of the executors be discretionary. Taylor v. Morris, 1 Oomst. R. 341. 

* McDowell V. Gray, 29 Penn. State K. 211. 

4 Meakings v. Cnanwell, 2 Sandf. tLaw) K. 512. 1 Seldcn R. 136. It wa.s held, in Mil- 
ler t?. Meetch, S Barr’.s R. 417, that a direction to executors to sell and distribute among 
testator’s children might be exerci.sed by a surviving executor, and that the sale might 
take place after the time fixed in the will; it being in the nature of a trust. For an in- 
stance of implied power of sale, see Putnam F. School v, Fisher, 30 Maine R. 623. See, 
also, Noel v. Harvey, 29 Miss. (7 Cush.) 72. 
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than one person, it is j)rovided, that “ where a power is vested 
in several persons, all must unite in its (execution ; though, if 
previous to such exebution, one or more of them should die, the 
power may be exeeutcd by the survivors or survivor,”(«) The 
result of the English cases is, that \yhere a power is given to 
two or more persons by tlieir proper names, and they are not 
executors, or where it is given to them nominatim as executors, 
and the word executors is used as a mere descriptio personarum^ 
the power does not survive without express words but Whbre 
it is given to several persons by their name of trust, as to my 
executors or trustees^ or to several persons generally, as to my 
sons^ it will survive so long as the plural number remains. (//) ^ 
If the executors having the power to sell, are vested with any 
interest, legal or equitable, in the estate,''^ or are charged with a 
trust relative to tlie estate, and depending on the power to sell, 
in these cases, also, the power survives, (c) ^ If the will directs 


(a) Ibid. vol. i. 7.‘}.5, soc. 112. This is no more tlian a declaration of the poneral 
rule of the cojnmon law, that all the persons named must join in the e^cecution of a 
power; hut the powers referred to in the New York Uovisetl Statutes, vol. i. 731-735, 
relate cxelnsiyely to lands. 

(h) Bro. tit. Devise. ]d. 50. Perkins, secs. 5.50, 551. Jenkins, 43, case 83. Co. 
Litt. 112, h. Dyer, 177, a. Suf^dcu on Powers, 159. If power he j;iven hy will to 
the exc<*utor.s, to sell land, the power .survives, they he named individually, for 

the authority is j;iven to them in their character of executors. Lessee of Zehach v. 
Smith, 3 Binney’s Ucp. 09, Peter r. Beverly, tO I5 tcrs’s U. S. Kcp. .533, 565. 

(e) Co. Litt. 112, h. llcarle v. Greenhank, 3 Aik. Ucp. 714. Eyre v. Counteiss of 
Sliufteshury, 2 P. Wins. 102. Garfoot a. Garfoot, 1 Ch. Ca. 35. Burnes*s case, Sir 
Wm. Jones, 352. Cro. C. 382. O.sjxood a. Franklin, 2 Johns. Ch. Kep. 20, 21. 
Muldrow V. Fox, 2 Dana’s Ken. Rep. 79. Peter v. Beverly, 10 Peters’s U. S. Rep. 
532, 5G4. Where the power to sell is coupled with an interest, or with an express 
trust, it may survive to one alone. Ihid. I apprehend that, hy the statute law of the 
states pcnerally, tlie survivor and survivors of several executors, with a devise to 
them of lands to scU, or a naked power to sell, aiyl also the acting executor or exccu- 


1 This rule dons not apply to business of a public or judicial nature. In such case a 
power, intrusted to several, may be executed by a majority. Chambers v. Perry, 17 Ala. 
726- 

Conover v. Hoffman, 1 Bosw. (N. Y.) 214. 

8 By iutere^st, is not moiuit merely a pcr.sonal interest subsisting in the trustee, but a 
power i.s coupled u'ith an interest, when the trustees have pysse.ssion of the legal estate, 
or a right in the subject, over which the power is to be exercised. Gray v. Lynch, 8 Gill, 
403 . Wilburn v. Sflofford, 4 Sneed, (lenn.) 698. 

4 Williams v, Otey, 8 Humph. R. 663. 
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the estate to be sold, without naifiing a donee of the power, 
it naturally, atid* by implication, devolves upon the executors, 
provided they are charged with the distribution of the* 
fund, (a) ^ The power to sell * cannot be executed by *327 
attorney, when personal trust and confidence are implied, 
for discretion cannot be delegated, (b)!^ But if the power be 
given to the donea and his assigns^ it will pass by assignment, 
if the power be annexed to an interest in the donee ; (c) and if 


tors, when one or more resigns or refuses to act, or is superseded, have tho same 
interest and power in and over the estatc,/or the puqiose ot sale, as all might have 
had. Purdon's Penn. Dig. 392, Klmer’s N. J. Dig. 598, 599. New York Revised 
Statutes, s?/;»ra, j). 326, and note c. 

(tt) Blatch V. Wilder, 1 Atk. Rep. 420. Davouo v. Fanning, 2 Johns. Ch. Rep. 
254. See, alsc^i 1 Yeales’s Rep. 422 ; 3 Ibid. 16.3 ; Bogert ?’. Hertell, 4 Hill’s N. Y. 
Rep. 492.* Mr: Sugden (Powers, 160-165) mentions several ancient cases to the 
same effect. In South Carolina, the executor’s aiitliority to sell, under sueli circum- 
stances, is denied ; and the course is to apply to chancery to give validity to the sale, 
Drayton v, Drayton, 2 Desauss. Rep.. 250, note. But a decree in chancery directing 
a person who has no power to sell, and has not the legal estate, to sell land, will not 
vest a legal estate in the vendee. The court, except in sales on execution from that 
court, or on partition, only directs those who have the legal estate, or who have a 
power to sell, to join in the sale. Fcrcbee v. Protor, 2 Dev. & Batt. Sup. Court Rep. 
439, 448, 449. New York Revised Statutc.s, vol. i. 734, sec. 101, would seem to have 
changed the law on this subject, and to have made it conformable to the South Caro- 
lina practice, for it is declared, that where a power is created by will, and the testator 
has omitted to designate by whom the power is to bo exercised, its execution shall 
devolve on the Court of Chancery. This is requiring a resort to chancery in every 
case where the executor, or other donee of the power, is not expressly named ; or 
where the power of sale by the executor is nqt impliedly included in the power given 
by the will to the executor over the produce of the sale. 

(5) Comljes’s ca.se, 9 Co. 75, b. Ingram u. Ingram, 2 Atk. Rep. 88. Cole u. Wade, 
16 Vcscy, 27. 

(c) How V. Whitfield, 1 Vent. 338, 339. The New York Revised Statutes, vol. i. 
735, sec. 104, declare, that every beneficial power shall pass to’ the assignees of the 
estate and effects of the donee of the power, under an assignment in insolvent 
cases. In Virginia, if the executor renounces, the administrator with the will an- 
nexed may, under a^statute authority, execute the pow'er to sell. Brown v. Armis- 
tead, 6 Randolph’s Rep. 594. It has been adjudged in New York, where there is no 
statute authority in the case, that a power to the executor to sell land, cannot, after 
bis death, be executed by an administrator cum testamento annexo. Tho power is 


1 Ideaklngs v, Cromwell, 2 Sandf. (Law) R. 612. 1 Seldeh B. 136. 

2 Devise of lands and personalty, to be sold “at the discretion of my executors.” 
Reid, a persona] trust; dhd one which did not descend to the representatives pf the execa- 
tors4 Chambers v. Tnlane, 1 Stockt. (N. J.) 140. 

VOL. IV. 82 
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it be limited to such uses ar A. shall appoint^ it is equifalent to* 
ownership in fee ; and, in such cases, the owner may limit it to 
such uses as another shall appoint (a) Should the appointment 
be to A., to the use of B., the statute would only execute the 
first use, and it would vest in A. under the original seisin ; and 
the use to B. would be vpid at law, though good in equity as a 
trust, (ft) 

(3.)* Valid execution of them. 

The appointee under the power derives his title^ not from the 
; person exercising the power, but from the instrument by which 
the power of appointment was breated ; and it has been well 
; observed in the New York R(ivised Statutes, (c) that no person 
can take under an appointment, who would not have 
*328 been capable of * taking under the instrumeftt by which 
the power was granted. Every instrument of execution 
operates as a direction of the use ; and the appointee takes in 
the same manner as if the use had been limited to him in the 
Original settlement creating the power. The use declared by 
the appointment under the power is fed (to use the mysterious 
language of the conveyancers) by the seisin of the trustees to 
uses in the original conveyance. The consequence of this prin- 
ciple is, that the uses declared in the execution of the power 
must be such as would have been good if limited in the original 


given to the executor ns a persotml tru§t. Conklin v. Egerton^s Adm. 21 Wendell, 
430.1 Wills V, Cowper, 2 Hammond’s Ohio Rep. 1 24, S. P. But in Kentucky a 
power given by will to executors to sell land, devolves by operation of law, upon an 
administrator with the will annexed. Peebles v. Watts, 9 Dana’s Rep. 102. Steele 
V. Moxley, Ibid. 139. A statute of Kentucky of ISIO, declares the rule. This is the 
case by statute in North Carolina. Revised Statutes, v., 46, sec. 34. 

(а) Combes’s case, 9 Co. 7h, b. If an estate be given to A. for life, with power 
of disposition by deed or will, he may execute the power aud acquire an absolute 
interest. 

(б) Sugden on Powers, 170, 181, 182. 

(c) Vol. i. 737, sec. 129. 


1 This case was carried to the Court of Errors, and affirmed, but on another ground; 
and much doubt is thrown on the decision of the Supreme Court. S. C, 25 Wend. B. ,224* 
See Oilohrist v. Rea, 9 Paige R. 72. In Dominick r. Michael, 4 Sandf. S. C. R. 874, it it, 
heldi that the administrator the will annexed cannot executi the power, , Theem:i9.f 
thing was held in Massachusetts in Ureeupugh v, W’elles, 10 Cush. tMass.) 571. * ‘ 
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deed; ^and if they would, have been void as being too remote, 
or tending to a perpetuity in the one case, they will bo equally 
void in the other, (a) ^ A general power of appointment enables 
the party to appoint the estate to any persons he may think 
proper, who may have a capacity ‘to take ; but a special power 
restrains him to the specified objects; and they equally suspend 
the alienation of the estate. Whenever the estate is executed* 
in the appointee, the uses before vested are divested, and give 
place to the new uses, under the character of shifting and spring- 
ing uses ; and no disposition can be made by the persons who 
possess the legal estate, during the time that the power hangs 
over it, which will not be sabjc*ct to its operation. (/>)2 

Every instrument executing a power, should mention the 
estate or interest disposed of; and it is best to declare 
it to be * made in exercise of the power; and the formal- ’*329 
ities required in the execution of power must appear on 
the face of the instrument. Every well-drawn deed of appoint- 
ment, says Mr. Sugden, embraces these points, (c) The deed 
for executing the power consists of two parts, an execution of 
the power, and a conveyance of the estate. If a person hath a 

(а) Brailham v. Mee, I Mylnc & Keen, 32. By the New York Revised Statutes, 
vol. i. 737, soc. 128, the period durinjr which the absolute rij^ht of alienation is sus- 
pended, is to be computed, not from the date of the instrument in execution of the 
power, but from the time of the creation of the f)owcr. A power in trust fijiven to 
tenants for life, to devise the ultimate fee to any of their descendants w^to may not Ite 
in existence at the death of the tenants for life, or to appoint any other estates than abso- 
lute fees, except in the single case of death during minority, (as see supra, p. 250, 
New York Revised Statutes, vol. i. 723, sec. 16,) is void. Hawley & King v. James 
and others. New York, July, 1835. Sec 16 Wend. 61. 

(б) Fearnc on Executory Devises, by Powell, note, 347-388. Mr. Powell writes 
better in the instructive note here referred to, than in his original “ Essay on the 
Learning of Powers ; ** and which, from the want of proper divisions of the subject, 
and resting-places for the student, and from the insertion of cumbersome cases at 
large, was always a very repulsive work, and provokingly tedious and obscure. 

(c) Sugden on Powers, 185. * 

1 See Rush v. Lewis, 21 Pemi. St. R. 72. 

2 A widow, having a life-estate* with power of appointment in favor of her children, 

made a bequest in her will, to the separate use of a married daughter. Held, a valid exe- 
cution of the power. Friend v. OHvor, 27 Ala. 682. A testator devised land to his “ dearly 
heloved wife, to dispose of at her death to any person she may think best to live with and 
lake care of her.’* this was a power well executed by deed during the wife’s life- 

time. Christy v. Pulliam, 17 III. 59. Dixon v. Me Cue, 14 Gratt. ( Va.) 540. 
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power, and. an estate limited in default of appointmfnt, be usu- 
ally first exercises the power, and then conveys his interest. Mr. 
Booth said, that he never saw a deed settled with good advice, 
but which contained an appointment by virtue of the power, 
and a conveyance of the estate remaining in the vendor, or his 
trustee, in default of appointment, (a) And yet all this is use- 
less machinery ; for if the power be subsisting and valid, the 
execution of it would, 5^, divest the estate. In every settle^ 
ment taking effect through the medium of uses, yvhere a special 
power is reserved to sell or devise, the deed operates, in the first 
place, as a revocation of the pld uses ; and the legal estate is 
restored to the original trustees «to uses, freed and discharged 
from the uses previously declared. It is, then, understood to 
remain in the trustees for an instant, ready to feed the new uses 
limited under the power. The 'donee of the power wants no 
estate to appoint or transfer previous to the time that he exer- 
cises the power. Whether he be the trustee of the legal estate, 
or a third person be the trustee, is immaterial. An estate arises 
in the trustee on the revocation of the former uses, by means of 
the magical transmutation of possession which the statute of 
uses produces. To explain this more fully, a conveyance to A. 
in fee passes the legal seisin, and if the use be declared in his 
favor, he continues seised. But the use may be declared partly 
in favor of A., and j)artly in favor of B., or it may be varied in 
any other manner. In every such case the use is executed 
* 330 by the statute, unless it be repugnant to some * use pre- 
viously declared, and amounts to a use upon a use. If 
there be a vacancy in the ownership under the declaration of 
uses, as in a conveyance by A. to B. in fee, to the use of the 
heirs of A., the use results to A. for life, and is executed by the 
statute. In short; to render the title complete, there must be an 
estate of freehold or inheritance to supply the seisin to uses, 
and there must be a person capable of taking the use, and the 
use must be declared and warranted by the rules of law. (b) 
Should a fine be levied without a deed to declare the uses, it 


(o) ibid. 190, note. 

(6) Fearne on Executory Devises, by Powell, note, 379-<387||Prestoii on Abstra^tll’' 
vol ii. 237-248. 
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would dcisl^roy all the powers; but a deed to declare, or lead 
uies, controls the fine. It is a part of the same estate, and the 
fine becomes subservient to it. (a). 


(4.) Execution of poivers strictly construed. 

When a mode in which a power is to be executed is not 
defined, it may be executed by deed or will, or simply by writ- 
ing.^ It is nothing more than declaring the use upon an estate 
already legally created to §crve it ; and whatever instrument be 
adopted, it operates as a declaration of use, or, in other words, 
of an appointment of the estate under the power. But it is the 
plain and settled rule, that the Conditions annexed to the exer- 
cise of the power must be strictly complied with, however un- 
essential they might have been, if no such precise directions 
had been given.^ They are incapable- of ackriitting any equiva- 
lent or substitution ; for the person who creates the power has 
the undoubted right to creale what checks he pleases to impose, 
to guard against a tcn'deticy to abuse. The courts have 
been uniformly and severely exact on this point, (b) If *a * 33J; 


(a) Tyrrell v. Marsh, 3 Bin^hairi’s Ucp. 31. 

(h) Hawkins v, Keinp, 3 East’s Uep. 410. Doc v. Teach, 2‘Maule & Selw. 576. 
Wright V, Barlow, 3 Ibid. 512. Wright v. Wakeford, 17 Ves. 454. 4 Taunt. Rep. 

212, S. C. Allen v, Bradshaw, 1 Cartels, 110. The great leading case of Wright v. 
Wakeford was ‘very much eriticiz<*d and condemned by a majority of the court in the 
House of Lords, in the case of Burdett v. Spilsbury, (6 Manning & Granger, 386.) In 
this case of Wriglit v, Wakeford, the execution of the power was required to he by 
an instrument sitjned, sealed, and delivered. It was in fact done so, but the execution 
did not say so in terms, but only that it was scaled and delivered, and a majority of 
the Court of C. B. adjudged that the power was not well executed. The case of Bur- 
dett V. Spilsbury is very distinguished by the learning and ability witli which it was 
discussed in the opinions of all the judges of Westminster before the House of Lords. 
The question was, whether a power of appointment, contained in a marriage settle- 
ment, was duly executed by a will required to be signed, sealed, and delivered in 
the presence of, and aliestcd by three or more credible witnesses.*’ The will was 
signed, sealed, and published in the presctiee of three witnesses, and was attested % 


1 A power to sell, without particular directions for its execution, may bo executed hy 
a parol skle; and such sale by two of three executors, subsequently ratified by a thim 
Is valid. Silverthorn v, McKiiister, 12 Penn. St. R. (2 Jones) 67. ’ 

, * In Missouri it has been said, that where there is a power of disposal with a right to 
.the money arising Atom its exercise united in the same person, the power need not 
be®^fttiictly pursued. Noroura v.^D’CEnch, 17 Mis. 98. 
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deed be expressly required, the power cannot be exequted 
by a will; {a) ^ and if the power is to be executed by wiH#t 
cannot be executed by any act to take effect in the lifetime of. 
the donee of the power. (/;) As a general rule, a power to sell 
and convey does not confer a power to mortgage, (c)^ A power 


tlicm by writing tlioir names under tlic word It was contended by the judges 

on one side, that the will was not duly attested aecordiiiji: to tlic power, for it did not 
say expressly that the will was signed, sealed, and published bj the testatrix in the 
presence of the witnesses, and so by them attestc3. On the other side it was held by 
a large majority of the judges, that the execution was sufficient, for all that was 
requisite was implied in tin' general attestation, in reference to tUe instrument itself. 
The question ceases to be important, and ‘never can again revive under the statute 
law of England and New York, but the discussion forms a very interesting item in 
the history of the administration of English jurisprudence, by the display of the 
caution, moderation, and discretion with wliieh, on the one hand, the stability of 
established rules of pro]H‘fty and of eonstruction is revered and regarded ; and on the 
other hand the spirit of justice and good sense which will surmount obstacles that 
impede the investigation of truth. SSugden on Powers, 20.'), 20G, 220, 229, 230, 252- 
.262. Tlio case of Doc v. Smith, first decided in the K. B., then reversed in the 
Exchequer Chamber, and then the last judglnent reversed in the House of Lords, gave 
rise to immense discussion, on tlic simple (luestion, whether a lease, providing that if 
the rent should be unpaid bg the space of jijteen dags beyond the time of ])ayinent, and 
there should be no sufficient distress on the premises, then a reentry, &c., wjis a due 
execution of a power to lease, so as tlicrc he contained in every lease a power of re- 
entry for nonpagment of rent. The judges were very much divided in opinion as to 
the validity of the objection to the execution of the power. It was admitted to be 
one strictissimi juris ; and the opinion finally prevailed, that the power of reentry, 
under those two conditions, was a due cxceiitioii of tlie power. It was deemed a reason- 
able construction and inference of the intention, wliieh must have referred to a rea- 
sonable power of reentry. 1 Brod. & Bing. 97. 2 Ibid. 473. 

(a) Woodward v. Halsey, MS. cited in Siigden, 2o5. Earl of Darlington v. Pulte- 
ney, Cowp. Rep. 260. 

(/)) Whaley v. Drummond, MS, cited in Sugden, 209. Ibid. 209-220. 

(c) Sugden on Powers, 538, 6th London edit. 2 Chance on Powers, 388. Bloomer 
V. Waldron, 3 Hill’s R. 366, 367. 


1 A testator bequeathed certain property to A. for life, remainder to such persons as 
A. should, by any deed or deeds, instrument or instruments in writing, to be by her 
signed, sealed, and delivered in the presence of and attested by two or more witnesses, 
appoint. A. made a will, dated after the operation of the Wills Ai^ct. Held, that the will 
was an execution of the power. Turner v. Turner, 18 Eng. L. & Eq. 204. 

3 Albany Fire Ins. Co. v. Bay, 4 Comst. 9. But a ‘mortgage under a power to sell may 
W valid, if the mortgage and the conveyance may be regarded as parts of ofie eotira 
transaction. Coutant t\ Sorvoss, 8 Barb. S. C. Rep. 128. See post^ p. 846. 

A power conferred on trustees to increiise an annuity, has been hold not to imply^ an 
'authority to diminish it*to its original standard* Mason v. Masoft, 4 Sandf. Oh. B. 623. 

9 Where the power was to be executed by a writing,, under the hand and seal ot the 
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to sell fear a Bpeciiied sum .means a cash sale, and not for ap- 
pt^ved notes, {a) When there are several modes of executing 
a power, and no directions are given, the donee may select his 
mode ; and the courts seldom require any formalities in the 
execution of the power, beyond those required by the strict 
letter of the power. It may, in such a case, be executed by 
a will, without the solemnities required by the statute of 
frauds, {b) 

The excessive and scrupulous strictness required as to the 
forms prescribed in the execution of powers, particularly with 
respect to the attestation of instruments of appointment and 
revocation, called for relief b^ act of parliament ; and the 
statute of 54 6reo. III., in 1814, was passed merely as to ret- 
rospective cases, and it left the rule for the future as uncer- 
tain as ever. The subsequent English statutes of 7 Wm. IV. 
and 1 Viet. c. 26, have gone to a liberal extent in respect to 
forms of attestalion in the execution of appointments by will, 
in imitation of the New York Statutes. The New York Re- 
vised Statutes have made some very valuable amendments to 
the law respecting the execution of powers; and while many of 
the provisions are merely declaratory of the existing law, 
there are others * w^hich have rescued this, part of the law * 332 
from much obscurity and uncertainty. No power can be 
executed except by some instrument in writing, which would be 
sufficient in law to pass the estate or, interest intended to pass 
under the power, if the person executing the power were the 
actual owner ; and every instrument, except a will, in execution 
of a power, and although the power, may be a power of revoca- 
tion only, shall be deemed a conveyance within, and subject to, 
the provisions of that part of the revised statutes relative to 
the proof and recording of conveyances, (c) The rule of law, 


(a) Ives v. Davenport, 3 Hill, 373. 

(h) Sugden on Powers, 201. 

(c) New York Revised iStatutes, vol. i. 735, 736, secs. 113, 114. 


lionee, and was to be attested by three credible witnesses^ and the deed recited that the*par- 
ties Aodf eet their hp-nds and seals^ d^c., and the witnesses attested that it was seeded and 
deKnered, the power was held well executed. Ladd v, Ladd, 8 How. (U. S.) 10, 
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before the statute, was the same on this point; and the same 
technical expressions are requisite, and the same construction 
was put upon deeds of appointment, as in feoffments and gifts 
at common law. (a) So, if the power to dispose of lands be 
confined to a disposition by devise or will, the instrument of 
execution, under the New York Revised Statutes, must be a 
will duly executed according to the provisions relative to the 
execution and pi*oof of wills of real property. And where a 
power is confined to a disposition by grant, i|^ cannot be exe- 
cuted by will, although the disposition be not intended to take 
effect until after the death of the party executing the power. 
Again, where the grantor of tlfe power shall have directed or 
authorized it to be executed by an instrument not sufficient in 
law to pass the estate, the power shall not be void, but its exe- 
cution shall be governed by the rules previously prescribed in 
the article. (6) And if the grantor shall have directed any 
formalities to be observed in the execution of the power, in 
addition to those which would be sufficient by law to pass the 
estate, the observance of such additional formalities shall 
* 333 not be necessary to a valid * execution of the power, (c) 


(а) Tapner v. Mcrlott, Willes’s Rep. 177. Lord Kenyon, 3 Term Rep. 765. 

(б) This, 1 presume, is referring it to the eourts to cause the power to be executed 
according to the general intention, by an instruinent competent for the purpose. In 
England, by the statute of 1 Victoria, eh. 26, all appointments by will in execution 
of a power, must be executed with the fornialities required in the execution of 
wills, and no other formal arc requisite. The statutes of 7 William IV. and 1 
Victoria, declare that no form of attestation shall be necessary to render valid an 
appointment by will, even though the donor of the power may have expressly 
required it. 

(c) This provision sweeps away a vast mass of English cases, requiring the exact 
performance of prescribed formalities. It gives great simplicity to the execution of 
powers, but it essentially abridges the right of llie donor to impose his own terms 
upon the disposition of his own property. The English real property commissioners, 
in their report, in April, 1833, recommended a provision that wills, made in execu- 
tion of a power, should be executed in the same mi^nner as other wills, and that the 
direction of any additional formalities, with respect to the mode of execution, should 
bo invalid. The statute of 1 Victoria, ch. 2, sec. a7, is to this effect, and declares, 
that a general devise of real and personal estate shall operate as an execution of a 
power of the testator over the same, unless a contrary intention should appear in 
the i^ill. 

By Act of New York, May 9th, 1835, c. 264, sales by execution pnder a power in 
a will, may be (unless otherwise directed by the will, and except in the city of New 
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If the conditions annexed to a power be merely nominal, 
an^jCvince no intention of actual benefit to the party to whom 
or in whose favor they are to be performed, they may be wholly 
disregarded in the execution of the power. In all other respects 
the intention of the grantor of a power, as to the mode, time, 
and conditions of its execution, must be observed, subject to 
the power of the Court of Chancery to supply defective execu- 
tions.^ When the consent of a third person to the execution of 
a potver is requisjte, the. consent shall be expressed in the instru- 
ment by which the power is executed, or shall be certified in 
writing thereon, (a) ^ In the first case, the instrument of execu- 
tion, in the second, the certificate? shall be signed by the party 
whose consent is required, and be duly proved or acknowledged. 
When the instrument conveys an estate, or creates a charge, 
which the grantee of the power would have no right to convey 
or create, unless by virtue of the power, it shall be deemed a 


York) public or private, and on such terms as the executors shall deem best. Such 
sales of lands in the city of New York arc to be by auction, on six weeks^ notice, as 
in the case of sales by order of the suiTogatc, under the New York Revised Statutes, 
vol. ii. 104. The regulation requiring sales in the city and county of New York to 
bo by auction, does not apply, when the will gives other and specific directions, as 
when it authorizes a private sale at the discretion of the executor. The statute is not 
clearly expressed, but the true constiuction, I apprehend to be, that the direction for 
the city of New York applies, “ unless otherwise directed in the will ; ” and it is not 
to be supposed that the statute meant to compel all sales by executors under a power 
to be in the city of New York, by auction, though the will should give other direc* 
tions. 

(a) It was adjudged in 4 Elizabeth, that if the testator by will directs that after the 
death of his son, his executors should sell his land by the advice of A. and B., and 
A. dieth in the life of the son, si sale afterwards by the executors would not bo good, 
for the assent of A. as well as of B, was essential. Lee’s ease, Cro. Eliz. 26. 1 Leon, 
286. 2 Ibid. 106. Dyer, 219, pi. 8, S. P. 

1 Allen V, De Witt, 8 Comst. R. 276. When it appears, that the testator in conferring a 
'power on two or more, intended to place special confidence in the combined judgment of 
all, the concurrence of all is recmjsit^o a valid exorcise of the power. Bartlett v, Suther> 
land, 24 Miss. 396. See, also, Barber v. Cary, 1 Kernan, (N. Y.) 397. 

a Where a devise in trust for a nie8e gave discretionary powers to the trustees, on her 
attaining the age of twenty-one, or marrying, to settle the whole or a part on her and her 
children, with remainder absolutely to her mother, in ‘default of children, and the niece 
attained twenty-one without marrying, and died before any settlement had been made 
tinder the power, It was held that the power could not then be exercised, and that her heir 
took the whole of the real estate. Lancashire v, Lancashire, £ Phillips’s Ri 667. 
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valid execution of the power, although the power be notflited 
pr referred to. Lands embraced in a power to devise, shall pass 
by a will purporting to convey all the real estate of the testator, 
unless a contrary intent appears expressly or by necessary im- 
plicatipn. (a) 

It is the general rule, that a power cannot be exercised be- 
fore the time in which it was the intention of the gran- 
* 334 tor * of the power that it should be exercised.^ This was 

• a principle assumed by Lord Coke ; (b) and in Coxe v. 
Day^ (c) it was adjudged, that where a power of leasing was 
given to B., to be exercised after the death of A., it could not 
be exercised during the life of •'A. Another rule is, that powers 
of revocation, and appointment and sale, need not be executed 
to the full extent of them at once ; they may be exercised at 
different times over different parts of the estate, or over the 
whole estate, if not to the whole extent of the power, (d) Nor 
does an appointment by way of mortgage exhaust a power of 

revocation, for it is only a revocation pro lanlo, (e) 

$ 

(5.) Power need not be referred to. 

The power may be executed without reciting it, or even re- 
ferring to it, provided the act shows that the donee had in view 


(а) Now York Revised Statutes, vol. i. 7.*}5, 736, 737, secs. 113-116, 118, 119, 
120-124, 126. This la.st j)aragrjiph is a deelaratory provision ; for it was already the 
settled rule in New York, that trust estates pas.s by the usual general words in a^will 
passing other estates, unless there he cireinn.^^tanc^es in the ease to authorize the 
inference of a different intention in the testator. Jackson v. Do Lancey, 13 Johns. 
Rep. 637. 

(б) Co. Litt. 113, a. 

(c) 13 East’s Rep. 118. By the New York Revised Statutes, vol. ii. 134, sec. 6, if 
a conveyance be made under a power of revocation, before the time appointed, it 
becomes valid from the time the power of revocation vests. 

(d) Digges’s case, 1 Co. 173. Snape v. Turton, Cro. C. 472. Bovey v. Smith, I 
Vern, Rep. 84. Co. Litt. 113, a. 

(e) Perkins v. Walker, 1 Vein. Rep. 97. 


I Where a testator directed his executors to sell certain of his property immediately 
after his death, upon a credit of twelve months, and the executors sold upon a credit of 
six months, held, not such a departure from the terms of the power to sell as to authorize 
the chancellor to set aside the sale. Richardson v, Hayden, 18 B. Mon. (Ky.) 242* 
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the subject of the power, (a) ^ In the case of wills, it has been 
repeatedly declared, and is now the settled rule, that in respect 
to the execution of a power, there must 1^ a reference to the 
subject of it, or to the power itself ; unless it be in a case in 
which the will would be inoperative, without the aid of the 
power, and the intention to execute the power became clear and 
manifest. ’ The general rule of construction, both as to deeds 
and wills, is, that if there be an interest and a power existing 
together in the same person, over the same subject, and an act 
be done without a particular reference to the power, it will be 
applied to the interest, and not to the power.^ If there be any 
legal interest on which the deed* can attach, it will not 
* execute a power. If an act will work two ways, the *335 
one by an interest and the; other by a power, and the 
act be indifferent, the law will attribute it to the interest a'nd 
not to the authority, fox Jictio cedit veritati, (b) In Shane w. 
Cadog-an^ (c) it was declared by the master of the rolls, after a 
full discussion, to be settled, that a general disposition by will 
would not include property over which the party bad only a 
power, unless an intention to execute the power could be in- 
ferred. A will need not contain expr(‘ss evidence of an inten-, 
tion to execute a power. If the will be made without any 
reference to the power, it operates as an appointment under 
the power, provided it cannot have operation without the 
power. The intent must be so clear that no other reasonable 
intent can be imputed to the will ; and if the will does not refer 
to a power, or the subject of it, and if the words of the will 
•may be satisfied without supposing an intention to execute the 


(а) Ex parte Caswall, 1 Atk. Rep. 559. New York Revised Statutes, vol. ii. 134, 
sec. 4, to the same point. Hunloke v. Gcll, 1 Russ. & Mylne, 515. 

(б) Sir Edward Clere’s ease, 0 Co. 17^ b. Holt, Cli. J., Parker v. Kett, 12 Mod. 
Rep. 469. , Hobart, Ch. J., in the Cominendam vase, Hob. 159, 160. Andrews v. 
Bmmot, 2 Bro. 297. Standcii v. StJhden, 2 Ves. jr. 589. Langhani v. Nenny, 3 Ibid. 
467. Nannock v. Horton, 7 Ibid. 391. 

(c) Cited in Sugden on. Powers, 282. 


1 Coryell v, Duuton, 7 Barr’s R. 630. Reilly t?. Chouquette, 18 Mis. 220. 
3 Jones V. Wood, 10 Penn. State R. (4 Harris,) 25. 
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power, theii, unless the intent to execute the power be clearly 
^pressed, it is no execution of it. (a) 

In construing the instrument, in cases where the party has 
a power, and also an interest, the intention is the great 
*336 * object of inquiry; and the instrument is construed to 

be either an appointment or a release ; that is, either as 
an appointment of a use in execution of a power, or a convey- 
ance of the interest, as will best effect the predominant intention 
of the party. (6) ^ It may, indeed, operate as an appointment, 
and also as a codveyance, if it be so intended, though the usual 
practice is to keep these two purposes clearly distinct, (c) 

(6.) Powers of revocation. 

In a deed executing a power, a power of revocation and 
new appointment may be reserved, though the deed creating 
the power does not authorize it ; and such powers may be re- 
served toties quoties, A power to be executed by will is always 


(tt) Bennett Aburrow, S Vcs. 609. Bradish v, Gibbs, 3 Johns. Ch. Rep. 551, 
Blagge V. Miles, 1 Story’s Rep. 426, 44.5. In this hist case the English authorities 
are largely cited and discussed. Walker v. Mackie, 4 Russell’s Rep. 76. Lovpll v. 
Knight, 3 Simons, 275. Lempriero v. Valpy, 5 Simons, 108. Davies v. Williams, 
3 Neville & Manning, 821. Doe v. Hoake, 2 Bing. Rep. 497. 5 Barn. & Cress. 720, 
S. C. on error. In this hist case, Lord Ch. J. Best reviewed all the cases, fron^ the 
great leading authority of Sir Edward Clcre’s case, down to the time of the decision ; 
and he deduces the above conclusions with irresistible force. The judgment of the 
C. B. was reversed in the K, B., on the (juestion of fact whether the intention was 
manifest. The pnricii)lcs of law were e<|ually recognized in each court. This last 
case wa.s carried up by writ of error to the House of Lords, and the judgment of the 
K. B. was affirmed, and tlie ])rinciples stated in the text settled*. Roakc v. Denn, 
1 Dow & Clarke, 437. 

^5) Cox V. Chamberlain, 4 Ves. 631. Roach v, Wadham, 6 East's Rep. 289. 

(c) Sugden, 301. 

1 A person haying an interest in real c.statQ, conveyed it to trustees, to such uses after 
his decease as he, by his last will, should direct and appoint. Afterwards he made a will 
devising said interest and the income to certain tru.stees for certain uses, and gave all the 
residue of his estate to his executors in trust for other purposes. Subsequently he exe- 
cuted a codicil by which he revoked the devise of said interest, and the income thereof, 
and confirmed his will, except so far as it was revoked by the codicil. Held, that the tes- 
tator had an estate in the premises as well as a power to appoint; that the will was an 
election to devise as owner and not to appoint, that the residuary clause OflSii^ed the 
estate, and that the republication of his will showed such to be his Intention. Birdsall v, 
Richards, 18 Benn. State R. (6 Harris,) 266. 
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revocable by a subsequent will ; for it is in the nature of a will 
to be ambulatory until the testator’s death, (a) But though f 
the originaf power expressly authorizes .the donee to appoint, '^ 
and revoke his appointment from time to time, yet, if the power * 
be executed by deed^ it is held that there must be a power of 
revocation reserved in the deed, or the appointment cannot be 
revoked. On every execution of the power, a new power of 
revocation must be reserved ; and a mere power of revocation 
in a deed executing the power, will not authorize a limitation 
of new uses, [b) ^ The rule arose from an anxiety to restrain 
the reservation of such powers of revocation, and, perhaps, from 
a desire to assimilate powers ^o conditions at common law; 
and we are disposed to agree with Mr. Sugden, that there is 
no good reason why a general power of revocation in the origi- 
nal de(?d creating the power, should not embrace all future 
execution, since it is allowed to be affected repeatedly 
by new powers of revocation, and since *a power of *337 
revocation in the original settlement is tantamount to a 
power, not only of revocation, but of limitation of new uses; for 
he that has a power to revoke, has a power to limit, (c) The 
New York Revised Statutes (d) have given due stabilitjr to 
powers that are beneficial, or in trust, by declaring that they 
are irrevocable, unless an authority to revoke them be granted 
or reserved in the instrument creating the power. It is further 
declared, (e) that where the grantor in any conveyance shall 
reserve to himself for his own benefit an absolute power of rev- 


(а) Sufjjden, 321. 

(б) Ward v, Lenthal, 1 Sid. Kep. 343. Hatcher v. Curtis, 2 Freem. Rep. 61. Ilelc 
V. Bond, Prcc. in Ch. 474. Sugden on Powers, App. No. 2, S. C. 

(c) Anon. 1 Cli. Cas. 241. Colston v. Gardner, 2 Ibid. 46. It may be doubted 
whether the case of Ward v. Lenthal, mentioned in the preceding note, be sufficient 
to warrant the doctrine, that a power of revocation in a deed executing a power, will 
not authorize the limitation of new uses. 

(d) Vol. i. 735, sec. 108. 

(c) Ibid. vol. i. 733, sec. 86. 


1 Evans v, Saunders, 17 Eng. L. & Eq. 314. 

* See, as to appointment and revocation, Evans v. Saunders, 81 Eng. L. & Eq. 806(. 
Jebb t;. Tugwell, 85 Eng. L. & Eq. 429. 

VOL. IV. 88 
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ocation, shall be deemed the absolute owner of the estate, 
BO far as the rights of creditors and purchasers are concerned; 
Under the check of this wise provision, preventing these latent 
and potent capacities from being made instruments of fraud, 
the statute very safely allows (a) the grantor, in any conveyance, 
to reserve to himself any power, beneficial or in trust, which he 
might lawfully grant to another. 


(7.) Relates back to the instrument 

An estate created by the execution of a power, takes effect 
in the same manner as if it had b^en created by the deed 
which raised Ihe power. The ^^arty who takes under the exe- 
cution of the power, takes under the authority, and under the 
grantor of the power, whether it applies to real or personal 
property, in like mariner as if the power, and the instrument ex- 
ecuting the powder, had been incorporated in one instrument, (b) 
The principle that the appointee takes under the original 
*338 deed, was carried to the utmost extent * in Roach v. Wadr 
ham, (c) a case which strikingly illustrates the whole of 
this doctrine, and the singularly subtle and artificial mechanism 
of the English settlement-law'. An estate was conveyed to a 
trustee in fee to such uses us A. should by deed appoint, and in 
default of appointment to A, in fee. There was a fee-farm rent 
reserved in the conveyance to the trustee, and A. covenanted to 
pay it. It was held, that A took a vested fee, liable to be 
divested by the execution of his power of appointment. He 
sold and conveyed the estate by lease and release, and, also, in 
the same conveyance, directed and appointed the estate and 
use to the purchaser. It was further held, that under this con- 
veyance with a double aspect, the purchaser took the estate by 
the appointment of A., and not by the conveyance from A. ; 
and, consequently, the purchaser was not subject to the cove- 
nant for the payment of rent, though it run with the land ; for 


(tt) Ibid. vol. i. 735, sec. 10.5. 

(Aj Lift. sec. 169. Co Lilt. 113, a. Cook v. Dackenfield, 2 Atk. Rep. 562-567. 
Marlboroujrh v. Godolphin, 2 Vcs. 78. Middleton v. Croi'ts, 2 Atk. Rep. 661, 
lah 0. Gibbs, 3 Johns. Ch. Rep. 550. Doolittle v. Lewis, 7 Ibid. 46. 
c) 6 East's Rep. 289, 
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he took as if the original conveyance had been made to him- 
self, instead of being made to the trustee to * uses. The rule 
that the estate, under the power, takes effect under the deed 
creating the power, applies only to certain purposes, and as be- 
tween the parties ; and it will not be permitted to impair the 
intervening rights of strangers to the power. The deed under 
the power must be recorded, when deeds in general are required 
to be recorded, equally wilh any other deed, [a) It does not 
take effect by relatiori, from the date of the power, so as to in- 
terfere with intervening rights. The ancient doctrine was, 
that a naked power could not be barred or extinguished by dis- 
seisin, fine, or feoilVneiit. (r;) It v^as held, that if a power to 
sell lands be given to executors, and the heir enters * and * 339 
enfeotls B., who dies seised, yet that the executors might 
sell, and the vendee would be in under the will, which was par- 
amount to the descent, and that the power was not tolled by 
the descent, {d) A donuant power, with such mysterious en- 
ergy, founded on the doctrine of relation, would operate too 
mischievously to be endured ; and the doctrine to that extent 
has justly been questioned, and it would not now be permitted 
to destroy intervening rights, which had been created for a val- 
uable consideration, and had duly attached upon the land with- 
out notice of the power, (e) 

(8.) Defective execution aided. 

The beneficial iiiterest which a person takes under the ex- 


(а) SvTafton v. Quinccy, 2 Ves. 413. 

(б) Lord ilardwicke, in Marlborough v. Godolphin, 2 Ves. 78, and in Southby v. 
Stonehouse, Ildd. 610. 

(r) 1 Co. no, 173. Edwards v, Sleatcr, Hard. 410. Willis i>. Shorrtil, I Atk. 
Rep. 474. 15 Uon. VII. fo. 11, b, translaiod in App. No. 1 lo Sugden on Powers, 

(d) Jciik. Cent. 184, pi. 75. Bro. lit. Devise, pi. 86. Parsons, Ch. J., 5 Mass. 
Rep. 242. The seisin remains undisturbed, in tlie case of an authority to executors 
4o sell land, until the authority be exercised, and goes to the heir or devisee, in the 
mean time subject to the power. 

(c) Jackson v. Davenport, 20^Johns. Rep 537, 550, 553. The law fixes no defi- 
nite time within which an executor or administrate may apply to the testamentary 
Court, and have real estate sold for the payment of debts. But if the application be 
xiot iflaile wltliin a reasonable time under the circumstances, it. ought to be rejected. 
Jacksen v. Robinson, 4 Wendell’s Rep. 436. Mooers n. White, 6 Jolins. Oh. Rep. 
SfiO, 876-389, S. P. 
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ecation of a power, forms part of his estate, and is subject to 
his debts, like the rest of his property. • The appointment 
cannot be made so as to protect the property from the debts 
of the appointee, (a) A court of chancery goes further, and 
holds, that where a person has a general power of appoint- 
ment over property, and he actually exercises his power, 
whether by deed or will, the property appointed shall form 
part of his assets^ and be subject to the claims of creditors, in 
preference to the claims of the appointee. The party must 
have executed the power, or done some act indicating an inten- 
tion to execute it ; for it is perfectly well settled in the English 
law, that though ecpiity will, ih certain cases, aid a defective 
execution of a power, it will not supply the total want of any 
execution of itJ The lord-keeper, as early as the case of 
* 340 Lassells * v. Corrmal/is^ (b) declared that where a person 
had a power to charge an estate for such uses as he should 
think fit, and he had by deed appointed it for the benefit of his 
children, the direction should be changed, and the fund applied 
for the payment of his debts. But if he wholly omitted to 
appoint, the court had not gone so far as to do it for 'him; 
though he thought it would be very reasonable and agreeable to 
equity, when creditors were concerned. The same doctrine was 
afterwards repeatedly held by Lord Hardwicke. (r) Property, 
over which such a dominion was exercised by virtue of a general 
power, was considered an absolute property^ so far as to be liable 
for debts; but if it be a particular power to appoint for third 
persons designated in the power, and not for the benefit of the 
donee of the power, the conclusion would be different. Sir 


(a) Alexander v. Alexander, 2 Vcscy, 640. The Enjjlish insolvent acts of 41 Geo. 
Ill, and 53 Geo. 111., pass to the assignee all powers wliieh the insolvent might have 
executed for hi.s own advantngc. 

(4) 2 Vern U?p. 465. Free, in Ch. 232. S. C. 

(c) Hinton v. Toye, 1 Aik. Rep. 465. Bainton v. Ward, 2 Ibid. 172. Lord Town- 
shend r. Windham, 2 Vesey, 9. l^ack o. Bathurst, 3 Atk. llep. 269. Troughton v, 
Troughton, Ibi.J. 656. 


J It is stated ns a principle of law, thitt equity will interpose more willingly to aid ttie 
defective exi'cntion of a power, than to correct a mistake In a written contract. • Oliver 
Mut. Comm. Marino Ins. Co. 2 Curtis, C. C. 277. Howard v. Carpenter, 11 Md. 269. 
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William Grant, in Holmes v. Coghill^ (a) and Lord Ertjkine, 
afterwards, in the same case on appeal, {/<) were very clear and 
explicit in laying down the established distinction, that equity 
would aid the defective execution of a power, and refuse to 
interfere, where there was no execution of it ; while, at the same 
time, they were free to admit, that there was no good reason or 
justice in the distinction, and that it was raised and sustained 
with some violation of principle. 

If* the interest was to be vested in the appointer by an act to 
be done by himself, it ought, perhaps, to be considered his prop- 
erty for the benefit of his creditors ; and yet the above distinc- 
tion had been settled and inair»tained from 1668 down to that 
time. The creditors have no right, according to the established 
doctrine, to have the money raised out of the estate of a 
third person when the power "" was not executed ; and a *341 
court of equity will not, by its own act, charge an estate, 
and supj)ly the want of the execution of a power. This would 
be to destroy all distinction between a power and absolute 
property ; and though the money which the party possessing a 
power has a right to raise may be considered his property, yet 
the pxrty to be alfjcfced by the execution of the power can only 
be charged in the manner and to tlie extent specified at the 
creation of the power. The courts only assume to direct the 
application of the fund raised by Virtue of the power, and to 
hold it to be assets for the payment of debts. Lord Erskine in- 
timated, that the dUficulties which had embarrassed the subject 
were proper for legislative interference, and that it might as well 
be declared, that where a power was given to dispose of prop- 
erty by a certain act, if the party died without doing the actj 
the property should still be assets. 

(9.) E'juity control over the execution of powers. 

The New York Revised Statutes have wisely Cleared away 
these difficulties, and given due and adequate relief to the 
creditor, by rendering the execution of the power imperative in 
certain cases, and making the jurisdiction in equity coextensive 


(a) 7 Vesey, 506. 
33* 


(h) l2Ve8cy, 206. 
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with the requisite relief. Thus, every special and beneficial 
power is made liable in equity to the claims of creditors, in the 
same manner as other interests that cannot be reached by an 
execution at law, and the execution of the power may be de- 
creed for the benefit of the creditors entitled, (a) It is further 
declared, that every trust power (being a power in which per- 
sons, other than the grantee of the power, are entitled to the 
benefits resulting from the execution of it) becomes an impera- 
tive duty on the grantee, unless its execution be made to depend 
expressly on the will of 1h^ grantee, and the performance of it 
may be compelled in equity, for the benefit of the parties 
*342 interested. Nor does it«r-iease to be imperative, * though 
the grantee has a right to select any, and exclude others 
of the persons designated as the objects of the trust, (b) And 
wher# a disposition under a power is directed to be made to, or 
among, or between several persons, without any specilication of 
the share or sum to be allotted to each, all the persons designated 
shall be entitled to an equal proportion. But if the manner or 
proportion of the distribution be left to the trustees, they may 
allot the whole to any one or more of the persons, in exclusion 
of the others, (c) If the trustee of a power, with the right of 
(selection, dies, leaving the power unexecuted, or if the execution 
of a power in trust be defective, in whole or in part, its execu- 
tion is to be decreed in eejuity for the benefit equally of all the 
persons designated as objects of the trust. The execution, in 
whole or in part, of any trust power, may also be decreed in 
equity for the benefit of creditors or assignees (if the interest 
was assignable) of any person entitled, as one of the objects of 
the trusf, to compel its execution, {d) So, purchasers for a 
valuable consideration, claiming under a defective execution of 
a power, are entitled to the same relief in equity as purchasers 
in any other case. It is likewise added, for greater caution, that 
instruments in execution of a power are equally affected by 
fraud, as conveyances by owners and trustees. Every power is 


(a) New York Revised Statutes, vol, i. 734, sec. 93. 
(h) Ibid. vol. i. secs. 9G, 97. 

(c) Ibid. vol. i. secs. 98, 99. 

{(i) Ibid. vol. i. secs. 100, 103, 131. 
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also made a lien or charge upon the lands \yhich it embraces, 
as against creditors and purchasers in good faith, and without 
notice, of or from any person having an estate in such lands, from 
the time the instrument containing the power is recorded ; and 
as against all other persons from the time the instrument takes 
effect (a) 

Some part of these statute provisions would seem to have 
changed the English equity doctrine of illusory appoint- 
ments, * where there was an allotment of a nominal and *343 
not of a substantial interest. They have at least rescued 
the law from a good deal of uncertainty on the subject, and re- 
lieved the courts of -equity frorja that diliiculty and distress of 
which the master of the rolls, in Vanderzee v. Adorn, {b) and 
Lord Eldon, in Butcher v. Butcher, {c) have so loudly com- 
plained, when they endeavored to ascertain the proportion of 
inequality that would amount to an illusory appointment. The 
rule at common law was, to recjuire some allotment, however 
small, to each person, where the power was given to appoint to 
and among several persons; but the rule iii equity requires a 
real and substantial portion to each, and a mere nominal allot- 
ment to one is deemed illusory and fraudulent. Where the dis- 
tribution is left to discretipn, without any prescribed rule, as to 
such of the children as the trustee should think proper, he may 
appoint to one only, {d) But if the words be, amongst the 
children as he should think proper, each must have a share, and 
the doctrine of illusory appointments applies, (e) ^ The distri- 
bution under the power of appointment, by the New York stat- 
ute, must be equal in the one case ; and, in the other, the trustee 


(a) New York Revised Statutes, vol. i. 735, 737, sees, 107, 125, 132. 

{h) 4 Vesey, 784. 

(c) 1 Vos. & Bea, 79. 

(fl?) The Master of the Rolls, in Kemp v. Kemp, 5 Vcs. 857. 

(e) 4 Ves. 771. Kemp v. Kemp, 5 Ihid. 849, Cook’s case, cited in Astry v. Astry, 
Free, in Cfi. 256. Thomas v. Thomas, 2 Vern. Rep. 513. Maddison v. Andrew, ! 
Vesey, 57. 


1 Where there is a di.scretionnry power of distribution which cannot be exercised, (ns 
where the appointment was invfdjd, or not made nt all,) equity does not assume the exer- 
cise of the discretion, but distributes the fund equally amongst all the objects of the power. 
Fordyce e. Bridges,.2 Phillips's K. 497. 
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faa3 an entire discretion in the selection of the objects, as well 
as to the amount of the shares to be distributed, (a) lu respect 
to the imperative duty of the grantee of a trust power to exe- 
cute it, the New York statute has only declared the antecedent 
law. Though it be an immutable rule, that the non-exe- 
*344 cution of a naked power will * never be aided, (6) yet, if 
the power be one which it is the duty of the party to 
execute, he is a trust(‘e for Ihe exercise of the power, and has 
no discretion whether he will or will not exercise it.^ Chancery 
adopts the principle as to trusts, and will not permit his negli- 
gence, accident, or other circumstances, to disappoint the inter- 
ests of those persons for whose ibenefit he is called upon to exe- 
cute it. This principle, according to Lord Eldon, pervaded all 
the cases, (c) * The equity jurisdiction, in relieving against the 
defective execution of powers, is exerted in the case of a meri- 
torious consideration iii the person applying for aid ; and here 
again the English law and New York statute are the same. 
The assistance is granted in favor of creditors and botid fide 
purchasers, who rest their claim upon a valuable consideration, 
and in favor ot domestic relatives, whose claims as appointees 
are founded upon the meritorious considerations of marriage or 
blood, or where the non-exccution arises from fraud. The nu- 
merous cases which regulate and prescribe the interference of 
chancery in aiding and correcting the defective execution of 
powers, and also in aiTording relief against the actual execution 
or fraudulent operation of powers, cover a vast field of discus- 
sion ; but the subject would lead us too far into detail, and^I 
must content myself with referring the student to the clear and 
ample digest of them in Sir Edward Sugden’s elaborate trea- 


(«) The Enjjlish statntc\^)f 1 Wm. IV. c. 46, ontifled act to alter and amend the 
law relatini;; to illusory ai)pi()intinciits/’ declares that no appointment shall bo im- 
peached in equity, on ilic ^rounil tliat it is un^u))stantia^ illusory, or nominal. Thia 
puts an end to the c(piity jurisdiction on the subject of illusory appointmeiitiT, and it 
applies to real as well as personal estates. 

(/>) 2 H. Wins. 227, note. Toilet v. Toilet, Ihi(\, 489. 

(c) Brown i?. Higgs, 8 Ves. 574. Gibbs v. Marph, 2 Metcalfs Rep. 243, 251, 253. 


1 A power is always imperative when its subject, t. e. the property given, and Us object, 
t. e. the person to wliom it is given, are certain. Dominick v, Sayre, 8 Saiair S. C. K* ,555k 
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tise on the subject, (a) We shall conclude this head of inquiry 
with a brief view of a few other leading points respeeling the 
execution of powers, and which are necessary to be noticed, in 
order not to leave the examination of the doctrine far too un- 
finished. 

A power will enable the donee to dispose of a fee, though it 
contained no words of inheritance, as in the case of a power 
giwn by a testator to sell or dispose of lands; and this con- 
struction is adopted in favor of the testator’s int('n- 
tion. (h) * So, a power to charge an estate, with nothing *345 
to restrain the amoinit, will, in equity, authorize a charge 
to the utmost value; and, as (^juivalent to it, a disposition of 
the estate itself, in trust to sell and divide amongst the ob- 
jects. (e) And, on the other hand, a power to grant or appoint 
the land, will authorize a charge upon it ; and a power to 
sell and raise money, implies a power to mortgage. {(J) ' If, 
however, the interest be expressly indicated by the pt)wer, a dif- 

(a) Snyden on Powers, .'Ul-421. In a decision in equify since the edition of Sng- 
den p r-iTid to, it wms held, iliat e(|uity relieves against the defective exeeuiion of a 
power, <nily when the defect consists in the want (tf some ei re urn stances re(juired in 
the manner of exeeurion, as the want of a seal, or of a sufficient numl>er of witnesses, 
or where it has been executed hy a deed instead of a will. Etjuiiy will reform tt deed, 
which, hy mistake of a drawer, docs not effeeiuate tlic intention of the* parties. Cock- 
rell V. Cholinelly, 1 Uuss. & Mvlne, 418. Btit a power to appoint In/ will is hadly ex- 
ecuted hy a dti‘d, 1 Story’s Kq. 185. Beiitham r. Smith, I Clieves’s Im]. llep. S. C. 33. 
Lord KhUin, in Ueid e. Sherg<il<l. 10 Vesey. 379. And as a general rule it is said 
thate([uity will relieve against the defe<*iive exeeuiion of a power created hy a party, 
but not against the defective exeeuiion of a power created hy law. Bright v, Boyd, 1 
Storv^s Hep. 478. 

(ft) Liefer. Sulfingstone, 1 Mod. Bep. 189. The King v. Marquis of Stafford, 7 
East’s Rep. 521. See mpra, p, 319, S. P. 

(r) Wareham v. Brown, 2 Vern. U«'p. 1.53. Long i\ Long, 5 Ves. 445. 

{d) Roherts r. Dixall, 2 Eq. Cas. Ahr. 608, pi. 19. Lord Maeelesfiehl, in Mills v. 
Banks, 3 P. Wins. 9 A power u?ven l)v will to raise money out of the rents or profits, 
includes a power to sell and ntortgage. if necessary, for the purposes of the trust. 
Bootle V. Blundell, 1 Merivale’s Rep. 193, 232, 233. 1 Powell on Devises, 234, note 
by Mr. Jarman. 


1 A power in a w’ill to raise money out of the rents and profits of an estate to pay debts 
or portions, includes in it a power to sell and mortgage, wdien it is necessary to raise money 
for the purposes of the trust, upon the ground that otherwise it might be impracticable to 
raise the money, Oonkling v. Wushingtou University, 2 Md. Ch. Decis. 497. 



.894 OF RKAli PROPERTY. fPART V|; 

ferent estate cannot be appointed under itj though, without 
positive words of restriction, a lesser estate than that authorized 
may be limited, (a) The intention of the donor of the power is 
the great principle that governs in the construction of powers j 
and in furtherance of the object in view, the courts will vary 
the form of executing the power, and, as the case may requite, 
either enlarge a limited to a general power, or cut down a gen- 
eral power to a particular purpose. (/;) A power to appoint to 
relations extends to all capable of taking within the statute of 
distributions. This seems to be the only reasonable limit that 
can be i^et to a term so indefinite, (c) ^ But, on Ihe other hand, 
a power to appoint to chiHren^ will not authorize an appoint- 
ment to grandchildren. This is the settled rule; and yet it 
naturally strikes the mind as a very strict and harsh construc- 
tion, (rf) 

*346 * We have already seen, (e) that by the New York 

Refised Statutes, no appointment is void for excess, 
except so far as the appointment is excessive, and the general 
rule in the English law is the same. It is understood that the 


(a) Whitl()ck*s ease, 8 Co, 69, h. Pliclps v Hav, MS. App. to Suijckui on Powers. 

(b) Siijiden on Powers, 452, 453. I'alljoi i-’. Tipper, Skinner, 427. Enrl of Tank- 
erville u. Coke, Mo.sely, 146, Lord Uineliinbroke v. Seymour, I Bi*o. 395. Bristow 
V, Warde, 2 Ve.s. jr. 3.36. 

(c) Sudden on Powers, 5.4, 515. 

{(1) Tlic Muster of the Hulls, in Alexander y. Alexander, 2 Ves. 642. Brudcnell 
V. Klwes, 1 Kasi’s Hep. 442. The j^eiieral rule seems to be, that the oxereise of a 
power ill favor of a class of persons, as eiiildrcn, &e., is for ihc benefit of those living 
at the time of the njipointmeiit. Necdiiuin v. Smith, 4 Hussell, 318. Thou^li children^ 
iu the ordinary reuse, do not include grandehildren, yet in a will, grandidiihiren, and 
even great-gran«lebildren, may lake by tlic designation of children, when nett*ssary to 
eifeetuate a manifest intent. This is the case when the word children is used as co- 
extensive with issue, or when there are no children literally to answer the description. 
Rpyle 17. llatnilton, 4 Vescy, 437. Withe v. Thiirlston, Ambl. 555. Cutter y. 
Douglity, 23 Wendell, 522. liuff r. liuiherford, 1 Bailey's Eq. Rep 7. Hallowell 
0 . l?liipps, 2 Wharton, .?76. Dickinson v. Lee. 4 Watts, 82. Mowatt r. Carow, v. 
Paige, 328. Enrl of Orford v. Clnirehill, 3 Ves. & Bea. 59. Phillips's Devisees i; 
Beall, 9 Dana’s Kentucky Rep. 1. Vide infra^ p. 419. A devise “to all and every 
of iny grandchildren who shall attain the age oV twenty-four years/' held void for 
remoteness. Newman y. Newman, 10 Simons, 51. 

;^e) PiJe stf/ira, p. 108 . 


1 Varrell e, Wendell, 20 N. H. 481. 
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execution of a power may, be good in part and bad in part, andj 
that the excess only, in the execution of the power, will be void.; 
Tfe residue will be good when there is a complete execution of 
the power, and only a distinct and independent limitation un- 
authorizedly added, and the boundaries between the sound part 
and the excess are clearly distinguishable ; as in the case of a 
power to lease for twenty-one years, and the lease be made for 
twenty-six years, {a) 

IV, Of the extwgmshment of powers. 

There are sdme subtle distinctions in the English law rela- 
tive to the cases in which powePs are to be deemed suspended, 
merged, or extinguished. 

If a lease be granted out of the interest of a donee of a power 
appendant, it cannot be defeated by a subsequent exercise of 
the power. The lease does not strictly suspend its exercise; but 
the future operation of the power must be in subordination to 
the lease, and the estate created by it cSinnot vest in possession 
until the previously created lease expires. The donee of the 
power cannot defeat his own grant, {b) Nor can the donee of a 
power simply collateral^ suspend or extinguish it by any act of 
his own. (a) But a total alienation of the estate extin- 
guishes * a power appendant^ or in gross; as if a tenant *347 
for life, with a power to grant leases in possession, con- 


(a) Peters v. Mashani, Fitz. 156. Sir Thomas Clarke, in Alexander v. Alexander, 
2 Ves, 640. Adams v. Adamis, Cowp. Rep. 651. Commons v. Marshall. 7 Bro. P. C. 
111. Sae also. sT/pro, p. 106, and the authorities there cited. It is general rule, that 
the invalidity of any particular trust, interest, accumulaiiorT, or limitation created by 
will, will not destroy the trust and limitatio’iis wliich are otherwise valid, unless the 
latter are so mixed up with those that are illegal and void, that it is i m puss i I »le to sus- 
tain the one without giving effecft to the other. Chancellor Walworth, in Hawley & 
King V. James and others, July, 183.5, 5 Paige, 318. Kane v, Gott, 24 Wendell, 641, 
666, So, if a bond he taken under the common law or under a statute, with a con- 
dition in part good and in part bad, a recovery may be had for a breach of ilic good. 
United States v. Brown, Gilpin, 155. Polk v. Plummer, 2 Humphrey's Tenn, Rep. 
500. An union of a good with a l^d consideration will support a contract. Jarvis 
V, Peck, Hoffman's Ch. Rep. 479. 

(b) Goodright V. Cator, Doug. Rep. 477. 

(t) 15 Hen. VII. fo. 11 b, translated in App. No. 1 to Sugden on Powers. Co,' 
Litt. 237, a, 265, b. Digges’s case, 1 Co. 174, a. W'illis v, Shorral, I Atk, Rep. 474. 
Sugden on Powers, 50, 67, West v. Barney, 1 Ruasell & Mylne, 391. 
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away his lif(‘*estai(‘, Ihe power is gone; for the exercise of 
it would be derogatory to his own grant, and to the prqiidioe of 
the grantee, (a) Even a conveyance of the whole estate, by 
‘way of inorigage, (‘xtinguishes a power appendant Or appurte** 
nant. This is tiow tlui receivcd'*doctrine, according to Mr. Sug- 
den ;(/>). but the opinion of Lord Mansfield, in Hem w, Bulke- 
/et/^ (<:) is more just and reasonable ; for why should a mortgage 
of the lifti estat(‘, contrary to tiu* evident intention of the parties, 
afl'ect, the pow(T beyond what was nec^essary to give stability to 
the mortgage'? {d) WhetluT a person having a life-estate, with 
a power collat(‘ral or in gross to appoint, can exercise the power 
after having paro'd witli his life-i'state, has bt'c'ii made a'ques- 
iion. The Ix'tteT ojiinion would seem to be, that the power is 
not dt'stroyc'd, for the estate parti'd with is not displaced by the 
exercist^ of tin* power; though to avoid doubt, it is usual* first fcji, 
a|)point tin* estate, and th(‘n to convey, (c) All these 
^348 various powers, except the last, may * l)c extinguished by 
a rel(!as(‘ to one who has an <*sta1t‘ of frcc'hold in the 
land; and, as a g(‘neral rule, (tliongh it has its exceptions,), 
they are (‘Xtinguish(*d by a e.oirmion rirovery, fine, or feotl'ment ; 
for those e^)nveyaiic(‘s, ac(*ording to the fortable expression of 
Sir Matthew Wah', “ransack tin; whoh^ estate,” and pass 
extinguish all rights, conditions, ami powers belonging to the* 
land, as well as tin* land itself. (/*) 


{a) Dou^. Hop. 

{h) Snmlon on Powers, .^7. 

(c) Doiiji^. H<'p. 

{(i) The New' York Hevised Statutes liave placed this siihjcet on just grounds, by 
docJiirin<; that the jiower of a tenant for life to make leases, is not assijrnalde ^l^> 
sepurato interest, Init is annexed to the estate, and passes with the eonve\ancd of tbtt 
estate, and a special ('xeeption of it extin;j^uislics it. So, a rnortfrage hy tjtt? fJorfoe fiif 
the power dot^s not exiin^iuish it or suspend it. The power is dnly bouhd 
mortjiage, and made suhservient to it. Ibid. vol. i. 733, secs. 88-91. 

p, 108. 

(e) Su^^den on Powers, 62-64. In Radliam v. Mee, 7 Bin^. Hep. 695, itwSs tieW, 
that where the Inislmnd look an estate for life .nutter a marriage seiileitiept, WilU 
power of appointment to sons, remainder, in default of appointmentj iio ^tic- 

ecssively in tail, and he Iwcariie hankrapi, and hi<i lands ^vere conveybd t(^ as4{^necs, 
a suhsetpient appointment was void, inasmuch as the power was destife^'d, ftjd tJws 
j remainder took (‘H’eet. • ’ 

(/) ^ Vent. 228. Sugdon on Powers, 66, 67. Bickley v. Guest, 1 Russell & Myhite, 
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It has also been a question of much discussion, nnd of some 
alternation of opinion, wlieihcr a power \vas not merged or 
absorbed in the lee, in the case of an estate limited to' such uses 
as A. should appoint, aml^ in defmdi of appointment^ to himself 
in fee. The mast(*r of tlio rolls, in 3IainulrcU v. Maund rcll^ (a) 
hield, that the power, in such a case, followed l)y a limitation of 
the fee, must b(^ absorbed by Ihe fee, whic'h includes every 
power. This seems to l)e Ihe good senses and n^ason of the 
thing, for the separate existences of llie power appears to bo in- 
compatihle with tlie ownership of the fee. But the weight of 
authority is decidedly in favor of the conclusion ihat the power 
is not extinguished, and may well subsist with and qualify the 
fee. (ft) I apprehend that, by the Nc‘W York Revis(*d Statutes, 
the power is extinguished in su(*h a case; for it is declared, (c) 
that in all cases wIktc an absolute power of dis])osition is 
given, and no remainder is limited on the estate* of the *"349 
grantee of the. poire r^ he. takes an absolute fec^ ; and every 
power of disposition is deemed abso1ut(i when the grant('e is 
enabled to dis])ose of the entire fee for his own bonefit. This 
is going, and, I think, very wisely, beyond the existing English 
rule; for tl# statute here applies to every ease of an absolute 
power of disposition, without any limitation in default of ap- 
pointment; whereas the English law is, that though su(*h a 
power in a will, without any prior limited intercjst, would give 
a fee, yad, in eoina^yaiiees, such a limitation would confer a 
power merely, and not give an estate in fee. (d) The argument 
is entirely with the N('w York amendment, and, ‘‘in reason and 


440. The power may be extin'^iilslied by a release under the New York Revised 
Statutes, vol. i. 7.3.3, see. 89 ; l)ut the eapaeiry to extinguish by fine or feoOment has 
ceased with those eonveyanees. 

{(i) 7 Vesey, 507. 

(6) Sir Edward Clcre’s case, 6 Co. 17, b. Peacock v. Monk, 2 Vesey, 507. Lord 
Eldon, oil appeal, in the ease of Maiindrell v. Maundrell, Sudden on I^owers, 79-93, 
10 Ves. 24G. Sir Edward Sweden discusses the question iq)<>n the conflicting author- 
ities with his usual acuteness. supra, pp, 51, 52. 

(c) Vol. i. 733/sees. 83, 85. 

{d) Sugden on Powers, 96. In Benson v, Whirtam, 5 Simons, 22, the vico-chan- 
cellpr held, that a bequest of dividends of stock to B., to enable him to assist such of 
the children of C. as he might find deserving of encourage mmt , was not a mere power of 
. aj^oititnaient, and that no trust was created for the childien of C. 

VOL. IV. 34 
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good sense,” as the revisers said when the bill was proposed, 
‘‘ there is no distinction between the absolute power of disposi- 
tion and the absolute ownership. The distinction is dangerous 
to the rights of credilors and purchasers ; and it is an affront to 
common sense to say, that a man has no property in that which 
he may sell when he chooses, and dispose of the proceeds at his 
pleasure.” 

I have now finished a laborious, (though, I' fear, much too 
inadequate,) examination of the doctrine of uses, trusts, and 
powers. They are the foundation of those voluminous settle- 
ments to which we, in Ihis country, are comparatively strangers, 
and which, in practice, run very'inuch into details, embarrassing 
by the variety and complexity of their provisions. The ground- 
work of the operation of a family settlement, is the conveyance 
of the fee to a grantee or releasee to uses, who is usually a 
stranger, and whose functions and interests are generally merely 
nominal. Then follow the various modified interests in the 
shape of future uses, which constitute the essential part of the 
settlement. They arc usually limited to the father or husband 
for life, then to the wife for life, then to the eldest and other 
sons in succession in tail, with remainder to th# daughters, 
and, on failure of issui^, to the right heirs of the settler. 
*350 The * estate is subject to a variety of charges for family 
purposes, and acts of ownership Ix'come necessary in re- 
lation to the estate, and to the objects of the settlement. This 
requires the introduction of powers of leasing, selling, exchang- 
ing, and charging the lands, and with the reservation of a power 
to alter and modify the dispositions in the settlement, as exi- 
gencies may require. Jt is done by a general power of appoint- 
ment in the first instance, or by additig to the limitations a 
power of revocation and new appointment. Powers are the 
mainspring of this machinery, (a) 


(a) We have one of tliese settlements in the case of Hales v. llisley ; and Lord Ch. 
J. FoUexfen, in that case, f;ivcs another sample of tf)ne, and says that they arc almost 
all in that manner. Pollex. Kep. 369. In Clements v. Paskc, 3 Doug. Rep. 384, the 
devise of estates- in trust was for the use of the nephew for life, then to Ills eldest son, 
and in default of such issue, to the second, third, and every other son of his nephew 
successively, in remainder, one after the other, and theheirS male of the bodies of such 
second, third, and other sons, as they should bo in seniority of ago and prihrity^of 
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The doctrine of settlements has thus become, in England, an 
abstruse science, which is, in a great degree, monopolized by a 
select body of conveyancers, who, by means of their technical 
and verbose provisions, reaching to distinct contingencies, have 
rendered themselves almost inaccessible to the skill and curiosity 
of the profession at large. Some of the distiiiguished property 
lawyers have acknowledged, that the law of entails, in its pres- 
ent mitigated state, and great comparative simplicity, was even 
preferable to these executory limitations upon estates in fee. 
Settlements, with their shifting and springing uses, “ obeying, 
at a remote period, tlie original impulse, and varying their 
phases with the cliaiige of persons and circunistances,” and, 
with the magic wand of powers, have proved to be very com- 
plicated contrivances; and sometimes, from the want of due 
skill in the artist, they have become potent engines of mischief, 
planted in the heart of great landed estates. These domestic 
codes of legislation arc usually applied to estates, which neces- 
sarily require, under the English law of descents, very extended 
and complex arrangements, and which can well bear the weight 
of them. They seem to be indispensable in opulent com- 
munities, to *the convenient and safe distribution of *351 
large masses of property, and to the discreet discharge of ^ 
the various duties flowing from the domestic ties ; and the evils 
are, probably, after all, greatly exaggerated by tlie zeal and phi- 
lippics of the English political and legal reformers, (a) 

The Revised Statutes of New York have made great altera- 
tions in the law, and some valuable improvements, which we 
have already noticed under the articles of estates in the expec- 
tancy, uses, trusts, and powers ; and I presume I need not apol- 
ogize to the American student for attracting his attention so 
frequently to the statute law of a particular state. The revision 


birth ; and in default of sucli male issue, then to the eldest son of another nephew, and 
so on with like remainders ; and in default, &c., remainders to the daughters of the last 
nephew, and remainder over, &c. tLord Mansfield observed, that the will in that case 
was in strict settlement, wliicli was a form well known, and aluooys in the mm words ! 

{a) One of them (see the Jurist, vol. i. 447) very extravagantly attempts to illus- 
trate the jurisdiction of a court of equity over family estates placed under its pro- 
tection, by applying to it the appalling inscription which Dante read over the gate 
leiCding to the infernal regions — Lasciate ogni speranza. 
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contains the most extensive innovation which has hitherto been 
the consequence of any single legislative effort upon the com- 
mon law of the land ; and it will deserve and receive the atten- 
tion of lawy(*rs and statestnen throughout the Union. There is 
much in tin? work to recommend it, and there is also cause for 
apprehension, on account of the depih to which the hand of re- 
form has penetrated, in pursuit of latent and speculative griev- 
ances. It ought nevL*r to be forgotten, that the great body of 
the people in every country, in their business concerns, arc gov- 
erned more by usages than by positive law. The learning con- 
cerning real j)roper1y, which we have hitherto been considering, 
appears likewise to be loo abstract, and too complicated, to 
admit, with entire safety, of the compression whu*li has been 
attempted, by a brief, pithy, sententious style of comj)Ositiori. 
There is a peculiar and inherent dilliculiy in the application of 
the new and dazzling theory of codifujation to such intricate 
doctrines, which lie wrapped up in principles and refinements, 
remote from the ordinary spcculalions of mankind. Brevity 
becomes obscurity, and a good deal of cncumloimtion 
*352 has hereloforo been indulged in all * legislative produc- 
tions; and reservations, provisoes, and exeeptioiis, have 
bec]^ carefully inserted, in order that (he meaning of the law- 
giver might be generally, and easily, and perfectly understood. 
This has been the uniform legislative practice in England, from 
the date of M<(gn(i CharUi down to lliis day. The intelligence 
of the great body of the legislature, in any country, cannot well 
be brought to bear upon a dense mass of general propositions, 
in all their ties, relations, and dependencies, or be made to com- 
prehend them ; and the Icgislaiion by codes becomes essentially 
the legislation of a single individual. When the revisers pro- 
posed to abolish “ all expectant estates,” except such as are 
enumerated and defined ; ‘‘ and uses and trusts,” except such as 
are specially authorized and modified; and “powers as they 
now exist,” and to substitute another system in their stead, 
they undoubtedly assumed a task of vast and perilous mag- 
nitude. In the discharge of their duty they have displayed 
great industry, intelligence, and ability ; and it will not mate- 
rially impair the credit to which they are entitled for the exe- 
cu|ion of the work, though it may affect the wisdom of the 
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scheme itself, if some valuable matter should have been omitted, 
and a good deal of uncertainty and complexity be discovered to 
exist, and to call hereafter for the repeated exercise of judicial 
interpretation, and, perhaps, the assumption of judicial legisla- 
tion. No system of law can be rendered free from such imper- 
fections ; and the extent of them will necessarily be enlarged, 
and the danger greatly increased, when there have be^en entire 
and radical innovations made upon the settled modifications of 
property, disturbing, to their very foundations, the usages and 
analogies of existing institutions. 

31 * 
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LECTURE LXIIL 

OF ESTATES IN REVERSION. 

A REVERSION is tlic retum of land to the grantor and his 
heirs, after the grant is over; (a) or, according to the formal 
definition in the New York Revised Statutes, (d) it is the resi- 
due of an estate left in the graVitor, or his heirs, or in the heirs 
of a testator, commencing in possession on the determination 
of a particular estate granted or devised. It necessarily as- 
sumes that the original owner has not parted with his whole 
estate or interest in the land ; and, therefore, if he grants land 
in tail, or for life, or years, he has an interest in the reversion, 
because “ he hath not departed with his whole estate.” (c) If 
A. has only a possibility of reverter, as in the case of a quali- 
fied or conditional fee at common law, he has no reversion ; 
but such a distinct interest arose, as we have already seen, (d) 
after the conditional fee at common law was, by the statute 
de donis^ turned into an estate tail. 

The doctrine of reversions is said, by Sir William Black- 
stone, (c) to have been plainly derived from the feudal consti- 
tution. It would have been more correct to have said, that 
some of the incidents attached to a reversion were of feudal 
growth, such as fealty, and the varying rule of descent 
* 354 between the cases of a reversion arising out of the * orig- 
inal estate, and one limited by the grant of a third per- 
son. Reversion, in the general sense, as being a return of the 
estate to the original owner, after the limited estate carved out 
of it had determined, must be familiar to the laws of all nations 
who have admitted of private property in land. The practice 
of hiring land for a limited time, and, paying rent to the owner 


(c) Co. Litt. 22, b. 

(d) See supr^a, pp. 10, 12. 

(e) 2 Com. 175. 


(а) Co. Litt. 142. b. 

(б) Vol. i. 723, sec. 12. 
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of the soil, (and which is .one of the usual incidents to a rever- 
sion,) was not only known to the Roman law, but it was regu- 
lated in the code of the ancient Hindoos, (a). 

^ The reversion arises by the operation of law and not by deed 
or will ; and it is a vested interest or estate, inasmuch as the 
person entitled to it has a fixed right of future enjoyment. It 
is an incorporeal hereditament, and may be conveyed, either in 
whole or in part, by grant, without livery of seisin. (6) A grant 
of the reversion of an estate, absolutely or by way of mortgage, 
passes the rights to rents that subsequently became due as 
incident to the reversion, but not the rents then in arrear. (c) 
Reversions expectant on the deknmi nation of estates for years, 
are immediate assets in the hands of the heir; (d) but the re- ' 
version ex[)ectant on the determination of an estate for life, is 
not immediate assets during the continuance of the life-estate, 
and the creditor takes judgment for assets in future), [e) ^ If the 
reversion be expectant on an estaie tail, it is not assets during 
the continuance of tlie estate tail; and the reason assigned is, 
that the reversion is of little or no value, since it is in the power 
of the tenant in tail to destroy it when he pleases. (/) But in 
Kinaslon v. Clark^ {g) Lord Hardwick e considered it in- 
accurate to say that such * a reversion was not assets; *355 
for there was a possibility of its becoming an estate in 
possession, and the creditor might take judgment against the 
heir, on that possibility, for assets, quando acciderint^ and which 


(a) Gentoo Code, by Halhed, 153. 

(h) Litt. secs. 567, 5G8. Co. Litt. Il)id. Co. Litt. 49, a. Doe v. Cole, 7 Barn. & 
Cress. 243. Mr. Vreston says it is more usual to pass a reversion by lease and re- 
lease, or bargain and sale. Preston on Abstracts, vol. ii. 85. 

(c) Cruise’s Dig. tit. 28, c. 1, see. 05. Birch c, Wright, 1 Term Rep. 378. Bur- 
den V. Thayer, 3 Metcalfs Rep. 76. 

(d) Smith V. Angel, 1 Salk. Rep. 354. ViUers v. Handley, 2 Wils. Rep. 49. 

(c) Holt, Ch. J., in Kellow v. Rowden, Garth. Rep. 126. Rook v. CIcaland, 1 Ld. 
Raym. 53. 

(/) 1 Rol. Abr. 269, A. pi. 2. Kellow r. Rowden, Carth. Rep. 126. 3 Mod. Rep. 
253, S.C. 

(ff) 2 Atk. Rep. 204. Forrest, ^S. cited in Cruise’s Dig. tit. Reversion, sec. 31. 


1 A party owning a reversion in lands subject to a life-estate, though ho is not seised so 
as to become, a stock of descent, is capable of alienating the same. Fowler t?. Griffin, 
3 Sandf, Sup. Ct. 385. 
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would operate whenever the heir obtained seisin of the rever- 
sion. In the mean time, as it was admitted, the reversion could 
not be sold, nor the heir compelled to sell it ; and when it comes 
to the possession of the heir, he takes it enm onere^ subject to 
all leases and covenants made by the tenant in tail where he 
had the estate, (a) ^ 

The reversioner, having a vested interest in the reversion, 
Is entitled to his action of case for an injury done to the in- 
heritance. (b) lie is entitled to an action on the case in the 
nature of waste against a stranger, while the estate is in the 
possession of the hmant. The injury must be of such a per- 
manent nature as to alfect the feversionary right, (c) The usual 
incidents to the reversion, under the English law, arc fealty 
and rent. The former, in the feudal sense, does not exist any 
longer in this country ; but the latter, which is a very 
*356 * important incident, passes with a grant or assignment 
of the reversion. It is not inseparable, and may be sev- 
ered from the reversion, and excepted out of the grant, by 
special words, {d) 


(а) Sytiioiids'l;. Cudraoiv, 4 Mod. Uep. 1. Slielbiinio v. Biddiilph, 4 Bro. P. C. 
594. 

(б) Jesser v. Gifford, 4 Burr. Rep. 2141. Vide stipra^ lee. 5.'), and New York Re- 
vised Statutes, vol. i. 750, sec. 8. A person seised of an estate in reversion or remain- 
der, may have an action of waste or trespass ibr any injury done to the inheritance, 
notwithstanding any intervening estate for life or years. A reversioner or remainder- 
man may also be admitted to defend us a party to suits against the tenant of the 
particular estate. New York Revised Statutes, vol. ii. 339, sees. 1,2. No recovery or 
judgment unduly had against the tenant of a particular estate, bars the right of the 
reversioner or rcmaindcr-nian to restitution. Ibid. vol. ii. 340, sees. 6, 7. 

(c) Jackson i?. Pcsked, 1 Maulc & Sclw. 234. Randall v. Clcavcland, 6 Conn. Rep. 
.328. A stranger doing an injury to the premises may be prosecuted, cither by the 
tenant or reversioner. 1 Saund. Rep. 312, note 5. An action on the case for an in- 
jury to tlic land may he brought by the tenant in respe(!t of his possession, and by the 
reversioner in respect of his inheritance. Jesser v, Gifford, 4 Burr. 2141. Ripka v. 
Sergeant, 7 Watts Sergcatit, I. But if the person who does the injury acts under 
•the authority of the tenant, the reversioner cannot sustain an action of trespass. Liv- 
ingston V. Mott, 2 Wendell’s Rep. 605. 

(rf) Co. Litt. 144, a, 151, a, b. 


1 A reversion iii fee may be taken and sold on execution. Munsell v. Roberts, 11 Ired. 

-424 
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LECTURE LXIV. 

OF A JOINT INTFJIEST IN ESTATES. 

A JOINT iiiltM’est may be had cilher in the title or possession 
of land. Two or more persons may have an interest in con- 
nection ill the title to the san»e land, either as joint tenants 
or coparceners, or in tlie possession of the same as tenants in 
common.^ 

1. Joint tenants are persons who own lands by a joint title, 
created expressly by one and the same deed or will. They 
hold uniformly by purchase, [a) It is laid down in the text- 
books as a general projiosition, that the estate holden in joint 
tenancy must bo of the same duration or nature, and quantity 
of interest, whether the estates of the several joint tenants be 
in fee or in tail, or for life or for years, [b) But the proposition 
must be taken with some explanations. Two persons may 
have a joint estate for life, with remainder to one of them in 
fee, and if he who hath the fee first dies, the survivor takes the 
whole estate for his life, (e) So, they may have an estate in 
joint tenancy for their lives, with several inheritances, [cl) Lord 
Coke [e) said, that an estate of freehold, and an estate 
•"for years, could not stand in jointure; but he admitted *358 
that there might be two joint tenants, the one for life, 
and the other in fee. It is an acknowledged principle, (/) that 
where the fee is limited, by one and fhe same conveyance, to 

{a) 2 Blacks. Com. 181. Litt. see. 304. 

{h) 2 Blacks. Coin. 181. 2 Woodd. Lee. 127. 

(c) Litt. see. 28.5. 

(d) Ibid. see. 2j53. 

(p) Co. Litt. 188, a. 

(/) Wiscot’s case, 2 Co. 60. Litt. see. 285. 

I Two corporation.s cannot hold land as joint tenants, though they may as tenants in 
common. De Witt v. Sun Francisco, 2 Cal. 289. 
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two persons, and to the heirs of one of them, it is a good joint- 
ure. They are, in such a case, joint, tenants of a life-estate, 
with a remainder in fee to one of them. It is another general 
rule, that the estates of the joint tenants must be created at one 
and the same time, as well as by one and the same title, (a) 
But this rule has its exceptions, and it does not apply to the 
learning of uses and executory devises. If a person makes a 
feoffment in fee to the use of himself for life, and of such wife 
as he should afterwards marry, for their joint lives, he, and the 
wife whom he should afterwards marry, are joint tenants, 
though they come to their estates at several times. The estate 
of the wife is in abeyance until the marriage, and then it has 
relation back, and takes effect from the original time of crea-. 
tion. {b) So, if there be a devise or limitation, to the use of the 
children of A., the estate may vest in joint tenancy in one, 
and afterwards in other children, as they progressively are 
born, (c) 

*359 * From this thorough and intimate connection between 

joint tenants results the principle, that the beneficial acts 
of one of them respecting the estate, will enure equally to the 
advantage of all. (d) One joint tenant may distrain for renjt, 


'4 

<(«) 2 Blacks. Com. 181. Wbodgatc v. Unwin, 4 Simons, 129. 

{b) Co. Litt. 188, a. 1 Co. 101, 2 Blaek.s. Com. 182. 

(c) Preston on Abstracts, vol. ii. 67. Mr. Ilurj^ravc, in note 13 to Co. Litt. 188, a, 
intimates, that the (*reation of an estate in joint tenancy, in several tenants, to com- 
mence at different times, can only he in cases of limitations by wey of use, in which 
the estate is vested in the feoffee, till the future use comes in esse. But the uses ihay 
bo raised by common-law conveyamx's, as tide or feoffment, and tlic limitation may be 
declared by devise, thon;^h it be not by way of use. The distinction was taken in 
Sammes’s case, (13 Co. .^>4,) between a conveyance at common law and one to uses; 
and it was said that joint tenants must he seised to a use when they come to the estate 
at several times. Sec also Aylor v. Chep, Cro. J. 259 ; Sussex v. Temple, I Lord 
liaym. 310 ; Oatc.s v. Jackson, Str. 1172 ; Stratton v. Best, 2 Bro. 233. Lord Thur- 
low, in the last case, would seem to have discarded this very technical distinction ; for 
he declared, that whether the settlement before him was to be considered as the con- 
veyance of a legal estate, or a deed to u.ses, made no difference, and the estate would 
be a joint tenancy, though vested at different time#. 

(d) 2 Blacks. Com. 182.^ 


1 Lloyd r. Lynch, 28 Penn. State R. 419. Gossora v. Donaldson, 18 B. Mon. (Ky.) 230. 
Picot V. Page, 26 ^lis. (6 Jones,) 398. 
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and appoint a bailiff for .that purpose, unless the other expressly 
dissents, (a) Each of them may enter upon the land, and ex- 
ercise at his pleasure every reasonable act of ownership; yet 
one joint* tenant is liable to his companion for any waste com- 
mitted upon the estate, and they are severally accountable to 
each other for the rents and j)rofits of the joint estate, (b) 
Under these regulations, joint tenants are regarded as having 
one entire and connected right; and they must join and be 
joined, in all actions respecting the estate, (c) 

Joint tenants are said to be seised per my el per iout^ and 
each has th(i entire possession, as well of every parc(d as of the 
whole. They have each (if thtTe*l>e two of them, for instance) an 
undivided moiety of the whole, (d) A joint tenant, in respect 
to his compsinion, is seised of the whole; but for the 
purposes of alienation, and to forfeit, *and to lose by dc- * 360 
fault in ix prweipe^ ho is seised only of his undivided part 
or proportion, (c)^ 


(a) Uoliiiison v. ITufrnmi, 4 r>in{:haui’.s Kep. 562. 

{h) Th(> statutes of Westm. 11. e. 22, and 4 Anno, c, 16, on this subject, have 
doubtless been adopted in ibis country, wherever the English doctrine of joiijt ten- 
ancy exists. Tucker’s Blackstone, vol. ii. 184, note. Laws of New York, scss. \0, 
c. 6, sess. 11, c. 4. Kovised Statutes of Missouri, 1835, p. 37. Lomax’s Digest of 
the Laws concerning Real Property in the United Stt^es, voh i. 481. Revised Stat- 
utes of New Jersey, 1847, p. 40. The New York Revised Statutes, vol. i. 750, see. 9, 
have given not only an action of account, according to th * statute of 4 Anne, but an 
action for money had and received, as between joint tenants and tenants in common. 
So, ill Ma.ssachusetts, nssinnpsit^ as well as account, will lie, if one joint tenant, or 
tenant in common, receives more than his share of the profits. Brigham t’. Eveleth, 
9 Mass. Rep. 538.*-^ Miller v. Miller, 7 Pick. Rep. 133. In McMurniy v. Rawson, 
3 Hill, 59, an action of accomH was brought as between partners in trade, but it was 
regarded as an obsolete action, difficult and dilatory, and so many impediments lay 
in its way, that the experiment of reviving tliis action will prol)ahly never again be 
made. Baron Aldcrson, in 13 Mccson & W. 20, said that the action of account was 
so inconvenient, that it has long been discontinued, and a court of equity preferred. 

(c) Litt. sec. 311. 

{d) Litt. sec. 288. Co. Litt. 1 86, a. 

(e) Co. Litt. 186, a. According to Mr. Ram, in his Outlines of Tenure and Ten- 

1 Where two person.s are joint owrfers of a lake, with a common right of sailing, fish- 
ing, &c., such right is not indivisible, and either may alien the whole or any portion of 
his right, even when it is merely appurtenant to the land, provided that such nlienation 
does not deprive the co-owner of the full enjoyment of the moiety. Menzies v. Macdonald, 
36 Eng. L. & Eq. 20. 

* Dickinson v. Williams, 11 Cush. (Mass.) 258. So in Maine. But the burden of proof 
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The doctrine of survivorship, or jus accrescendi^ is the dis- 
tinguishing incident of title by joint tenancy ; and, therefore, at 
common law, the entire tenancy or estate, upon the death of any 
of the joint tenants, went to the survivors, and so on to the last 
survivor, who took an estate of inheritance. The whole estate 
or interest held in joint tenancy, whether it was an estate in fee, 
or for life, or for years, or was a personal chattel, passed to the 
last survivor, and vest<Ml in him absolutely. It passed to him 
!free, and exempt from all charges made by the deceased co- 
tenant. (a) The consequence of this doctrine is, that a joint 
tenant cannot devise liis interest in the land ; for the devise does 
not take effect until after the death of the devisor; and the 
claim of the surviving tenant arises in the same instant with 
that of the devisee, and is preferred, (b) If a joint tenant makes 
a will, and he then becomes soh^ly seis(‘d by survivorship, the 
will does not operate upon the title so acquired without the 
solemnity of republication, (c) The same instantaneous transit 
of the estate to the survivor, bars all claim of dower on behalf 
of the widow of the deceased joint tenant, {d) But the 
*361 charges made by a joint ten'.int, *and judgments against 
him,* will bind his assignee, and him as survivor, (e) 

The common law favored title by joint tenancy, by reason of 


onry, 149, 1.50, 151, the only rensonaMc explanation of the com m on phrase that a 
joint tenant is seised per hk/ et per tout, or hy the moiety or half, and by all, is that 
given in the text; and he says it is the only way in which it ought to he understood. 
Mr. Preston says to the same cllect, that joint tenants have llic whole for the purpose 
of tenure and survivorsliip, while each lias only a particular part for the purpose of 
alienation. Preston on Estates, vol. i. 136. 

(a) Litt. secs. 280, 281, 286. Co. Litt. H»id. 

(b) Co. Litt. 185, b. 1 Ulacks. Rep. 476, 

(c) Swift V. Roberts, .3 Purr. Rep. 1488. 

{d) See 8upr({, p. 38. In Ohio, it was held that the jus arantcrvdi docs not exist, 
to the exclusion of the ri^ht of dower, in the widow of the joint tenant first dying, 
and the law is the same in Virginia, 1 Revised Code, c. 98. 

(c) Preston on Abstracts, vol. ii. 65. 


is on the plaintiff to show that defendant has actually received more than his share* Gowon 
r. Shaw, 40 Maine, 66. One of two joint tenants in an estate for years can compel the 
other to contribute his moiety of the amount advanced by the former with the latter’s 
kn )wledgo for improvements. Young v, Polack, 3 Cal. 208. 
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, this very right of survivorship. Its policy was averse to the 
division of tenures, because it tended to multiply the feudal 
services, and weaken the elFicacy of that connection, (a) But 
in Hawes v. Halves^ (b) Lord Hardwicke observed, that the rea- 
son of that policy had ceased with the abolition of tenures; and 
he thought, that even the courts of law were no longer inclined 
to favor them ; and at any rate, they were not favored in equity, 
for they were a kind of estates that made no provision for 
posterity. As an instance of the equity view of the subject, we 
find that the rule of survivorship is not applied to the case of 
money loaned by two or more creditors on a joint mortgage, (c) 
The right of survivorshiji is als(/ rejected in all cases of partner- 
ships, for it would operate very unjustly in such cases, (d) In 
this country, the title by joint tenancy is very much reduced in 
extent, and the incident of survivorship is still more extensively 
destroyed, except where it is proper and necessary, as in the 
case of titles held by trustees.^ 

In New York, as early as 1786, estates in joint tenancy were 
abolished, except in executors, and other trustees, unless the 
estate was expressly declared, in the deed or will creating it, to 
pass in joint tenancy. The New York Revised Statutes (e) 
have reenacted the provision, and with the further declaration, 
that every estate vested in executors or trustees, as such, shall 
be held in joint tenancy. The doctrine of survivorship incident 
to joint tenancy, (excepting, I presume, estates held in 
trust,) is ^abolished, in the states of Connecticut, Penn- *362 
sylvania, (/) Virginia, Kentucky, Indiana, Missouri, Mis- 


(a) Holt, Ch. J., in Fisher v. Wig<j, 1 Salk. llcp. 391. 

(b) 1 Wils. Rep. 165. 

(c) Lord Hardwicke, in Rigdcn v. Vallier, 2 Ves. 258. 3 Atk. Rep. 731. Randall 
V, Phillips, 3 Mason’s Rep. 378. 

(d) Lake V. Craddock, 3 P. Wrns. 158. 

(g) Vol. i. 727, sec. 41. 

(/ ) The Act of Pennsylvania, of 31 st March, 181 2, and the Revised Statutes of Ver- 
mont, 1839, expressly except trust Estates ; and the Act of Georgia, of 1784, expressly 
excepts the case of partners in trade. 


1 See Bain'ibeau t;. Brant, 17 Howard, 43. 
35 


VOL. IV. 
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Sissippi, Tennessee, North Carolina, and Alabama, (a) ^ In the 
states of Maine, New Hampshire, Massachusetts, Rhode Island, 
Vermont, New Jersey, Michigan, Illinois, and Delaware, joint 
tenancy is placed under the same restrictions as in New York ; 
and it cannot be created but by express words ; and, when law- 
fully created, it is presumed that the common-law incidents 
belonging to that tenancy follow. The English law of joint 
tenancy does not exist at all in Ohio and Louisiana, and it ex- 
ists in full force in Georgia, ^ Mississippi, and Maryland, (b) 

The destruction of joint tenancies, to the extent which has 
been stak'd, does not aj^ply to conveyances to husband and 
wife, which, in legal construction, by reason of the unity of 
husband and wife, are not strictly joint tenancies, but convey- 
ances to one person. They cannot take by moieties, but they 
are both seised of the entirety, and the survivor takes the whole ; 
and, during their joint lives, neither of them can alien so as to 
bind the other, (c) If the husband be attainted, his attainder 


(a) In South Carolina the rij^ht of survivorship in joint tenancy is not abolished. 
The Acts of 1734, 1748, and 1791, rcco»rnize and rej^iilatc it. But the Act of 1734 
allowed joint tenants to devise their csliites, and in that way destroy survivorship. It 
is uiideretood that survivorship, in cases of joint tenancy, has since been abolished. 

[h) Grillilh’s Law Kegister, li. t. 1 jNortli Carolina Ue^cd Statutes, 2,58. Tcr« 
ritorial Act of Michigan, March 2, 1821. Revised Laws of Illinois, edit. 1833, p. 130. 
Serjeant v. Stcinberger, 2 Ohio Rep. 305. Massachusetts Statute of 1785, c. 62. 
Mass. Revised Statutes, 1836, part 2, tit. 1, c. 59, secs. 10, 11. In the Plymouth 
colony, in 1643, it was enacted by the General Court, that survivorship should not 
apply to joint tenants, hut the heirs of the joint tenant dying should take his propor- 
tion of the estate. Baylie’s Historical Memoir, vol. ii. 1 1 1 . Plymouth Colony LawSi 
edit. 1836, p. 75. This is probably the earliest legislative interference on record with 
the doctrine of survivorship. 

(c) 2 Blacks. Com. 182. Doe v. Parratt, 5 Term Rep. 652. Ross v. Garrison, I 
Dana’s Kentucky Rep. 37. Rogers v. Grider, Ibid. 242. Taul v, Campbell, 7 Ycr- 
ger, 319.® See supra, vol. ii. 132. 


1 The statute of Alabama which abolishes the right of survivorship between joint 
tenants, applies only to those who hold the absolute property in their own right, and not 
to those wlio hold as trustees merely, or in autre droiL Parsons i?. Boyd^ 20 Ala, 112. 
Joint tenancies were abolished in California by an A\;t passed April 27, 1866. Dewey v 
Lambier, 7 Cal, 347. 

2 But it was-said in Lowe v. Brooks, 23 Geo. 325, that the doctrine of survivorship be- 
tween joint teD.ant.s, whether of realty or personalty, was abolished by the constitution of 
Georgia of 1777, 

8 Ketchum o. Walsworth, 6 Wis. 96. * 
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j does not affect the right of the wife, if she survive him ; (a) 
nor is such an estate, so held *by the husband and wife, *363 
affected by ^le statutes of partition, (ft) If an estate be 
conveyed expressly in joint tenancy, to a husband and wife, and 
to a stranger, the latter takes a moiety, and the husband and 
wife, as one person, the other moiety, (c) ^ But if the husband 
and wife had been seised of the lands as joint tenants before 
their marriage, they would coniiniie joint tenants afterwards, as 
to that land, and the consequences of joint tenancy, such as 
severance, partition, and the jus accrescendi^ would apply, (d) 
It is said, however, to be now understood, that husband and 
wife may, by express words, be made t^ants in common by a 
gift to them during coverture, (e) 

Joint tenancy may be destroyed by destroying any of its con- 
stituent unities except that of time. If A. and B. be joint 
tenants, and A. conveys his joint interest, being his moiety of 
the estate, to C., the joint tenancy is severed, and turned into a 
tenancy in common, as between B. and C., for they hold under 
different conveyances. So, if A., B., and C. were joint tenants, 
and A. conveyed his joint interest to D., the latter would be a 
tenant in common of one third, and B. and C. continue 
joint tenants of t]^e other* two thirds. (/) The same *364 


(a) Co. Litt. 187, b. 

(h) Tliornton i\ Thornton, 3 Randolph’s Rep. 179. Mr. Ram, in his Outlines of 
Tenure and Tenancy, (pp. 170-174,) differs from all the great property lawyers, and 
undertakes to establish, by able and subtle arguments, that husband and wife are joint 
tenants ; for tlicir tenancy by entireties is a species of joint tenancy. They are seised 
per tout, but not per my. In t?lic former sense, their persons are several, and in the latter 
one only. They are joint tenants, and tenants by entireties, because each is seised per 
tout / and they are called tenants by entireties to distinguish them from the joint 
tenants seised per my and per tout. This ingenious writer has pushed the subject into 
unprofitable refinements. 

(c) Litt. sec. 291. Co. Litt. 187, b. Lord Kenyon, 5 Term Rep. 654. Shaw v. 
Hearsey, 5 Mass. Rep. 521. Jackson v. Stevens, 16 Johns. Rep. 110. Thornton v, 
Thornton, 3 Randolph’s Rep. 179. Den v. Hardenbcrgh, 5 Halsted’s Rep. 42. See 
vol. ii. lec. 28, see. 1. 

(rf) Co. Litt. 187, b. Moody v.*Moody, Amb. Rep. 649. 

(«) Preston on Abstracts, vol. ii. 41. Ibid, on Estates, vol. i. 132. 

(/) Litt* aecs. 292, 294. 


1 Same rule as to bequest. Gordon r. Whieldon, 12 Jurist Rep. 1848, p. 984. 
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feonsequence would follow, if one of three joint tenants was 
to release his share to one of his companions; there would 
be a tenancy in common as to that share, and the jointure 
would continue as to the other two parts, {a) The proper con- 
veyance between joint tenants is a release; and each has the 
power of alienation over his aliquot share, and of charging it 
with his individual debts, (ft) Joint tenants may also sever the 
tenancy voluntarily by deed, or they may compel a partition by 
Swrit of partition, or by bill in equity.' It is to be presumed 
that the English statutes of 31 and 32 Hen. VIIL, have been 
generally reenacted or adopted in this country, and probably, 
with increased facilitief for partition. They were reenacted in 
New Jersey, in 1797, and in Virginia in their revised code, (c) 
and in New York, the 6th February, 1788 ; and the New York 
Revised Statutes {d) have made further and more specific and 
detailed provisions for the partition of lands, held either in joint 
tenancy or in common, and when one or more of the parties 
shall have estates of inheritance, or for life or lives, or for years ; 
and they have given equal jurisdiction over the subject to the 
courts of law and of equity. The proceeding is commenced at 
law by partition, and in chancery by petition or bill, (c) In 


(a) Litt. 8CC. 304. A Bolc demise of one joint tenant in ejectment, severs the joint 
tenancy, and entitles the lessor to a recovery for his proportion, Bowycr v. Judge, 
1 1 East’s Rep. 288, 

(b) Remmington ?.’. Cady, 10 Conn. Rep. 44. 

(c) Vol. i. c. 98. 

(d) Vol. ii. 31.5-332. 

(e) In Connecticut joint tenants, tenants in common or coparceners, may be com- 
pelled to partition by writ ; Stat. 1838, p. 392 ; and in New Jersey by writ as at com- 
mon law, and by bill in chancery, and by commissioners duly appointed. Revised 
Statutes of New Jersey, 1847. Under the New York statute, the proceeding in par- 
tition cannot he instituted but by a ])arty who has an estate entitling liim to imme 
diate possession. Brownell r. Brownell, 1 9 Wendell, 367. The wife must be, made a 
party to bind her interest. Co. bitt. 71, a. Allinant on Part. 64. Either party is 
entitled as a matter of right to a partition, however inconvenient it may be. If a fair 
partition be impracticable by metes and bounds, the court may assign the use of the 


1 lAsband and wife cannot be adverse parties to such a proceeding. Howe Blandenf 
21 Vermont R. 315. Where joint owners of a mill sold the same, receiving a slave a$ the 
consideration, it was held that they became tenants in common of the slave, the commu- 
nity of interest being dissolved by the sale. Cheek o. Wheatley, 3 Sneed, (Tenn-) 484, 
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Massachusetts and Maine, the wHt of partition at the commori 
law is not only given, but partition may be effected by petition 
without writ, (a) 


property to each tcnjmt for alternate periods, or tliey may appoint a receiver, and have 
the profits divided in just j)r()porti{m, or they may direct a sale of the premises in tlieir 
discretion, as boin^j the most easy and practicable dis])osition of the right of the ten- 
ants. Smith y. Smith, 1 Hotfmaii’s Ch. Kep. .506. 

(a) Mussey v, Sanhoru, 15 Mass. Rep. 155. Cook v. Allen, 2 Ibid. 162. Act of 
Maine, 1821. The petition in Massaclmsefts niny be addressed to the Court of Com- 
mon Pleas, or the Supreme Jiidieial (>)urt. The Probate Court may also award par- 
tition as between heirs and devisees. The. (‘oiirse.of proceeding on ))etition is minutely 
detailed. That mode cannot he maintaimfl by one who has only a remainder or 
reversion, nor can a tenant for any term under thirty years, maintain the petition 
against a tenant of the freehold. After the return of the commissioners who rrinko a 
partition is <‘onfirmed, tlic judgment is that the partition he effeetual forever, and 
mortgages and other liens as against part owners fasten on their assigned shares. 
Mass. Revised Statut.c.s, 1836, part .3, tit. 3. c. 103. In Connectieiit, New Jersey, Ohio, 
IlUtiois, and Georgia, and i>rohahly in most of the other stales, ])artitions of lands in 
joint teminey, tenancy in common or eopareenary, may he effected by petition to the 
courts of law. And in Conneclieut, the Court of Probate has jurisdiction to order 
jairtitiou in the case of minors, and to order a sale of the, real estates of minors for 
reasonalde cause. Sratiitea of Conneetieut, 1838, pp. 331, 332. Statutes of Ohio, 
1831,1). 254. Revised Laws of Illinois, 1833. Prince’s Digest of the Statutes of 
Georgia, o<Ut. 1837, p. 541. In Indiana, courts of law and equity have concurrent 
jurisdiction in partition. Statute, 1831. This i.s probably the ease in all the slates 
where courts of equity ar(festal)lislied. A very easy mode of partition, by petition to 
the Circuit Court, is provided in Missouri. Revise<l Statutes, 1835. New Jersey, in 
1797, embodied lllie substance of the English statutes of 31 and 32 lien. VUI. It was 
the ancient doctrine under the statutes of lien. VIII. that no persons could he made 
parties to a writ of partition, or be affected by it, but sucdi as were entitled to the 
prc.sent possession of their shares in severalty j they must he joint tenants and tenants 
in common in their own or their wives’ right, or tenants for* life and years. This is 
still the law in New Jersey. Stevens v. Eiiders, 1 Green, 271. But the statute pro- 
visions in some parts of this eouiitry make the operation of the partition more exten- 
sive. By the New York statute, (New York Revised Statutes, vol. ii. 318, 319, 322, 
secs, 5, 6, 15,35,) tenants by the curtesy, tenants in dower, if the dow^r has not been 
admetisured, and persons entitled to the reversion or remainder, after the termination 
of any particular estate, and every person, who, by any contingency contained in any 
devise, grant, or otherwise, may he entitled to any beneficial interest therein, whether 
in possession or otherwise, may be made parties to the partition. In Maine, the 
owner of an ctpiity of redemption in possession, and one interested in the estate, and 
having a right of entry, though out«of possession, may liave a writ of partition. Call 
V. Barker, 3 Fairfield, 320. So, in the hill reported by the Revisers of the Pennsyl- 
vania Code, in January, 1835, every remainder-man or reversioner may be made a 
co^efendant with the tenant of the particular estate. The statute provisions on 
the subject in this country arc distinguished for the extent and minuteness of their 
regulation. 


35 * 
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The jurisdiction of chancery in awarding partition is well 
established in England, by a long, series of decisions; and it 
has been found, by experience, to be a jurisdiction of great 
public convenience, (a) But a court of equity does not inter- 
fere unless the title be clear, and never where the title is de- 
nied or suspicious, until the party seeking a partition 
*365 *has had an opportunity to try his title at law. (b) The 
same principle has been acted upon in the courts of 
equity in this country, (c) The New York Revised Statutes (d) 
have prescribed to the courts of law and the Court of Chancery, 
in respect to partition, that whenever there shall be a denial of 
co-tenancy, an issue shall be Vormed, and submitted to a jury 
to try the fact; and the respective rights of the parties arc to 
be ascertained and settled, before partition be made or a sale 
directed.^ 

A final judgment or decree, upon a partition at law, under 
the New York Revised Statutes, binds all parties named in 
the proceedings, and having at the time any interest in the 
premises divided, as owners in fee, or as tenants for years ; or 
as entitled to the reversion, remainder or inheritance, after the 
termination of any particular estate ; or as having a contingent 
interest therein, or an interest in any undivided share of the 
premises, as tenants for years, for life, by the courtesy, or in 


(a) Harg;, note to Co. Lilt. lib. 3. Calmady v. Calmady, 2 Vcs. jr. 570. Agar 
V, Fairfax, 17 Vcs. 533. Baring r. Nash, 1 Vcs. & Beames, 551. In England, by 
statute of 3 and 4 Win. IV. c. 27, the writ of partition is abolished, and the only mode 
of enforcing a partition is by bill in equity. 

{h) Bishop of Ely v. Kenrick, Buiib. Kep. 322. Cartwright u. Pultney, 2 Atk. 
Kep. 380. Blynnian v. Brown, 2 Vcni. Kep. 232. 

(c) Wilkin v. Wilkin, 1 Johns. Ch. Kep. 111. Phelps v. Green, 3 Ibid. 302. 4 

Randolph's Kep. 493. Martin v. Smith, Harper's Eq. Kep. S. C. 106. In proceed- 
ings by petition for a partition of lands held in common, the application must show a 
seisin and actual pomsswn. A disseisin, or an adverse possession, destroys the com- 
mon possession, and bars a suit for a partition, so long as the ouster continacs. 
‘Clapp V, Bromagham, 9 Cowen’s Kep. 530.^ 

(d) Vol. ii. 320, sec. 18, Ibid. 329, sec. 79. • 


1 There is a similar law in Tennessee. Groves v. Groves, 8 Sneed, (Tenn.) 187. 

^ A mere right of entry will not sustain partition where there is an effectual disseisin. 
BiX)ck V. Eastman, 2 Wins. (28 Vt.) 658. Adams t>. Ames Iron Co. 24 Conn. 280. 
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dower, (a) But the judgment does not affect persons having 
claims as tenants in dower, by the curtesy, or life, in the whole 
of the premises subject to the partition, (b) It is likewise pro- 
vided, in respect to the exercise of equity jurisdiction, in the 
case of partition, that if it should appear that equal partition 
cannot be made without prejudice to the rights and interests 
of some of the parties, the court may decree compensation 
to be made by one party to the other, for equality of 
pai^ition, * according to the equity of the case, (c) This *366 


(а) A judgment in partition establishes the title and concludes the parties. Clapp 
V. Bromaghain, 9 Co wen, .509. Mills v. Wilherington, 2 Dev. & Battle, 4.‘14. There 
may be a partition of a mere equitable estate. Hitchcock v. Skinner, 1 Hoffiriau^a 
Ch. Rep. 21. 

(б) New York Revised Statutes, vol. ii. 322, secs. 35, 30. llud. 330, sec. 84. In 
cases of actual partition, and if the husband he alive, the wife need not be a i)arly to 
the suit in partition, and her inchoate right of dower will attach upon that part of tho 
preini.ses which shall be set off to him in severalty. Her right of dower cannot in 
any ease he barred by a decree in a partition suit to which she was not a party *, but if 
she be a party, the dower may I)e as.signed to her in severalty, and if a sale of the 
premises he decreed, it would seem to he the opinion of Chancellor Walworth, that 
her contingent right of dower would he barred by the sale, and the purchaser will 
obtain a perfect title discharged of the claim of the dower. Wilkinson v. Rarish, 3 
Paige, 6.53. I presume, however, that in such a ea.se some provision 'would bo made 
out of the proceeds of the sale for the eventual consummation of her dower. If her 
contingent right of dower lu^ thus barred by a sale without her consent, it must arise 
from the operation of the ]m»ccedings in jiartitioii as authorized by the New York 
Revised Statutes, vol. ii. 218, .secs. .5, 6. Ibid. 323, sees. 38, 39. Ibid. 325, 326, secs. 
50-54. . In Jackson v. Edwards, 7 Paige, 386, S. C. 22 Wendell, 498, it was held, 
that in proceedings in partition, the wife’s inchoate right of dower, whether she be an 
infant or adult, in the undivided share of her husband, would (she being a party to 
the proceeding) be divested by a sale under a Jiidgn>ent or decree, sp as to protect the 
purchaser under the sale. All future estates, vested or contingent, may he sold under 
a judgment or decree in partition, and t!ic court will ascertain and protect the value 
of the dower or other future and contingent estates thus affected by the judgment or 
decree, and order it to be deducted from the proceeds of the sales. And if some of 
the tenants have made improvements on the common lands, they are entitled to their 
full shares of the land as it would be estimated without them. In Jackson v. Ed- 
wards, above cited, it was left a doubtful que.stion in the Court of Errors, whether tho 
inchoate right of dower in lands f|pld under a decree in partition, would be barred in 
law by the sale. If practicable, the shares allotted to them should include their im- 
provements, and if not, and tho improvements in whole or in part are allotted to 
others, allowance ought to be made for them. Borah v. Archers, 7 Dana's Ken. Rep. 
177. Hitchcock r. Skinner, 1 Hoffman’s Ch. Rep. 21. 

(c) New York Revised Statutes, vol. ii. 330, sec. 83. 
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is the rule in equity, independent of any statute provision, 
when equality of partition cannot otherwise be made, (a) 

IL An estate in coparcenary always arises from descent. 
At common law, it toojt place when a ndan died seised of an 
estate of inheritance, and left no male issue, but two or more 
daughters, or other female representatives in a remoter degree. 
In this case, they all inherited equally as co-heirs in the same 
degree, or in unequal proportions, as co-heirs in different de- 
grees. (b) They have distinct estates, with a right to the pos- 
session in common, and each has a power of alienation over 
her particular share. Coparceners, in like manner as joint ten- 
ants, may release to each other,* and if one of them conveys to 
a third person, the alienee and the other coparceners will be ten- 
ants in common, though the remaining coparceners, as between 
themselves, will continue to hold in coparcenary, (c) 

Coj)arceners resemble joint tenants in having the same uni- 
ties of title, interest, and possession, (d) The seisin of one co- 
parcener is generally the seisin of the others ; and the posses- 
sion of one is the possession of all, except in cases of actual 
ouster. But they differ from joint tenants in other respects in 
a most material degree. They are said to be seised like joint 
tenants per my et per tout ; and yet each parcener has a divis- 
ible interest ; and the doctrine of survivorship does not apply 
to them. The shares of the partners descend severally to their 
respective heirs. They may sever tlieir possession, and dissolve 
the estate in coparcenary, by consent or by writ of partition at 


(а) Clarendon v. Hornby, 1 P. Wms. 440. Jii Pcnnsylvanin, on partition of an 
intestate’s estate under a decree of the Orphans’ Court, the eldest son and his alienee 
arc entitled to the first elioicc of tlie estate at a valuation, wlicn it cannot be advan- 
tageously divided among the heirs. A right of choirc is given to the sons succes- 
sively, and their lineal descendants, by statute of 1832. Ragan’s Estate, 7 Watts, 
438. 

(б) Litt. sees. 241 , 242. 

(c) Preston on Estates, vol. i. 138. 

(rf) Parceners liave the same remedy in equity for an account as against each other 
for their share of rents and profits, as joint tenants and tenants in common, though 
they are not mentioned in the statute of 3 and 4 Anne. This results from the equity 
cases prior to the statute, and the manifest reason of the thing. 1 Eq. Cas. Abr. tit. 
Account, A. 1, note. Drury v, Drury, 1 Rep, in Chan. 49. O’Bannon v. Roberts, 2 
Dana's Kon. Rep. 54. 
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common lawJ The common-law learning of partition, in 
respect to parceners, is displayed at large by Lord Coke, (a) 
He calls it a cunning learning and it is replete with 
* subtle distinctions and antiquated erudition. The stat- * 367 
ute of 8 and 9 Westm. III. c. 31, prescribed an easier 
method of carrying on the proceedings on a writ of partition 
than that which was used at common law ; and this, or a still 
simpler method, without the expense of a writ of partition, has 
been generally adopted in this country. By the New York Re- 
vised Statutes, (b) persons who take by descent under the stat- 
ute, if there be more than one person entitled, take as tenants 
in common, in proportion to their respecUve rights; and it is 
only in very remote cases, which can scarcely ever arise, that 
the rules of the common-law doctrine of descent can apply^ As 
estates descend in every state to all the children equally, there 
is no substantial ditlerehcc left between coparceners and ten- 
ants in common. The title inherited by more persons than on(3, 
is, in some of the states, expressly declared to b(^ tenancy in 
common, as in New York and New Jersey : and where it is not 
so declared, the effect is the same ; and the technical distinction 
between coparcenary and estates in common, may be consid- 
ered as essentially extinguished in the United States, (c) 

III. Tenants in common are persons who hold by unity of 
possession: and they may hold by several and distinct titles, or 
by title derived at the same time, by the same deed or descent. 
In this respect the American law differs from the English com- 
mon law. This tenancy, according to the common law, is 
created by deed or will, or by change of title from joint tenancy 
or coparcenary, or it arises in many cases by construction of 
law. (d) In this country, it may be created by descent, as well 


{a) Co. Litt, tit. Parceners, 163-175. 

(6) Vol. i. 753, sec. 17. 

(c) In Virginia, the Statute of Descents calls all the heirs, male as well as female, 
parceners. 

(d) Litt. secs. 292, 294, 298, 302? 2 Blacks. Com. 192. Preston on Abstracts, vol. 
ii. 75, 76, 


i-At common law, partition was confined to them. Coleman v> Coleman, 19 Penn. 
St. R. 100. 
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as by deed or will ; and whether the estate be created by act of 
the party or by descent, in either case tenants in com-f 
* 368 mon are deemed to * have several and distinct freeholds ; 

for that circumstance is a leading characteristic of ten- 
ancy in com mon. Each tenant is considered to be solely or 
severally seised of his share. As estates in joint tenancy are 
so much discouraged l)y the statute laws of this country, and 
the doctrine of survivorship, in so many of the states, exploded, 
even where joint tenancy, with its other unimportant incidents, 
may continue to exist, the many questions in the books, arising 
upon the construction of the words of a deed or will, operating 
to create the one or the other venancy, becomes comparatively 
unimportant. 

The conveyance of tlie undivided share of an estate in com- 
mon, is made in like manner as if the tenant in common was 
seised of the entirety, {a) But one joint tenant, or tenant in 
common, cannot convey a distinct portion of the estate by 
metes and bounds, so as to prejudice his co-tenants or their 
assignees, even though it may bind him by way of estoppel. 
As against the co-tenants, such a deed is inoperative and 
void. (ft)'. If tenants in common join in a lease, it is, in judg- 


(ce) Preston on Abstracts, vol. ii. 77. 

(h) Bartlett Harlow, 12 Mass. Kcp. 34S. Peabody r. Minot, 24 Pick. Kcp. 329. 
Duncan Sylvester, 24 Maine Pep. 482. Mitchell r. Ilazcn, 4 Conn. Rep. 495. 
Griswold w. Johnson, 5 Ibid. 36‘b Jewett v. Stockton, 3 Yergor’s Rep. 402. In 
Lessee of White v. Sayre, 2 Ohio liep. 110, the majority of the court held, that a 
tenant in conitnon could lawfully convey a part of his undivided estate by specific 
bounds; hut it was admitted that the point was attended with considerable difliculty, 
by reason of the injurious cousetjuenees of such a sale to the co-tenant ; and Judge 
Burnet, who disseuted, went at large into the question. The decision in Duncan v. 
Sylvester directly overrules this case. So, again, in E. Prentiss’s case, 7 Ohio Rep., 
part 2, p. 129, the law was considered to he settled in Ohio, that a tenant in common 
could convey a part of his undivided interest in the whole laud, or his whole undi- 
vided interest in a part of the land.**^ 


1 A release to a tenant in common from his co-tenants, of their interest in a specific 
part of the land held in common, confirms a conveyance previously made by him of that 
part of the laud. Johnson v. Stevens, 7 Cush. (Mass.) 431. Tlie acts of one tenant in 
common cannot amount ^to the dedication of part of the common property as a public 
highway against the other co-tenants. Scott v. State, 1 Sneed, (Tenn.) 629. 
s* See Great Falls Co. v, Worstcr, 16 N. H. 412. 
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ment of law, the distinct .lease of each of them; for they arc 
separately seised, and there is no privity of estate between 
them. They may enfeoff or convey to each other, the same as 
if they dealt with a stranger, {a) They are deemed to be seised 
permyy but woiper tout; and, consequently, they must sue sep- 
arately in actions that savour of the realty.^ But they join in 
actions relating to some entire and indivisible thing, and 
in actions of trespass * relating to the possession,^ and in *369 
debt for rent, though not in an avowry for rent, (h) ^ The 
ancient law raised this very artificial distinction, that tenants in 
common miglit deliver seisin to each other, but they could not 
convey to each other by release. * A joint tenant could not en- 
feoff his companion, because they were both actually seised, 
but for that very reason they might release to each other; 
whereas, on the one hand, tenants in common might enfeoff 
each other, but they could not release to each other, because 
they were not jointly seised, (c) ^ Nothing contributes more to 
perplex and obscure the law of real projierty than such idle and 
unprofitable refinements. 

The incidents to an estate in common arc similar to those 
applicable to joint estates. The owners can compel each other, 
by the like process of law, to a partition, and they are liable to 
each other for waste, and they are bound to account to each 
other ^ for a due share of the profits of the estate in com- 


(a) Bro. tit. Feoffment, pi. 45. Heatlicrly v. Weston, 2 Wils. Kep. 232. 

(ft) Litt. sees. 311,314. Co. Litt. Ibid. Kchoboth w. Hunt,! Pick. Rep. 224. 
Decker v, Livingston, 15 Johns. Rep. 479.*^ 

(c) Bro. tit. Feoffment, pi. 45. Butler’s note, 80, to Co. Litt. 193, a. 

1 Stevenson v. Cofferin, 20 N. H. 150. 

2 In a complaint for flowage. Tucker v, Campbell, 36 Maine, 346. 

* One tenant in common may recover his separate interest in an action against a stranger 
for a conversion, if the nonjoinder of his co-tenant 'be not pleaded in abatement. Tripp 
V, Riley, 16 Barb. 333. See, also, Boobier v. Boobicr, 39 Maine, 406; Webber v. Merrill, 84 
N. H. 202. 

^ This distinction is recognized in Jlissouri. Rector v. Waugh, 17 Mis. 13. 

® But a tenant in common in possession cannot bo held liable in trover to his co-tenant 
or his portion of the crop grown on the land. Keisel v. Earnest, 21 Penn. St. 90. Fobes 
ft Shattuck, 22 Barb. (N. Y.) 568. Jones v. Brown, 38 Eng. L. & Eq. 304. Otis ft Thomp- 
son, Hill & Denio, (N. Y.) 131. 

• Walls ft Hinds, 4 Gray, (Mass.) 266. 
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mort. (a) ^ The mere occupation of the premises by one joint 
tenant, or tenant in common, would not, of itself, at common 
law, have entitled his co-tenant to call him to an account.^ He 
must have stood in the light of a bailiff or receiver, in order to 
be rendered responsible, {b) But the statute of 4 Anne, c. 16, 
rendered joint tenants and tenants in common, liable in account 
as bailiffs for receiving more than their just share ; and this pro- 
vision was reenacted in New York, in 1788, and is now incor- 
porated into the Revised Statutes, {c) It is to be presumed, 
from the reasonableness of the provision, that it has been 
introduced, in substance, into the general law of this coun- 
try. {d) » ^ 

* 370 * The possession of one tenant in common is the pos- 

session of the others,^ and the taking of the whole profits 


(а) The action of waste was given as between joint tenants and tenants in com- 
mon, by tlic statute of West. II., c. 22, and this is the statute law in New York, (New 
York Revised Statutes, vol. ii. .‘134,) and is doubtless either the statute or the received 
common law in every part of the United States. A court of equity will likewise 
interfere by Injunetion to prevent destructive or malicious waste by either party. 
Twort V. Twort, 16 Vesey, 128. As a general rule, one co-tenant is not responsible 
to another for permissive waste, except in the special cases of contribulioii for re- 
pairs. But if one tenant in common suffers the common property to be destroyed 
by his negligence, he is answerable to his co-tenants for their i)roportions of the 
loss. Chesley r. Thompson, 3 N. 11. Hej), Tenants in common may make par- 
tition by parol, if accompanied with livery of seisin. Anders Anders, 2 Dev. N. 
C. Rep. 532, Jackson v. Harder, 4 Johns. Rep. 202. Folgcr v. Mitchell, 3 Pick. 
Rep. 399.^ 

(б) Co. Litt. 200, b. 

(c) Vol. i. 7.50, sec. 9.® 

(d) See Jones v, Ilarradcn, 9 Mass. R. .544; Brigham v. Eveleth, Ibid.. 538; 
Revised Statutes of Missouri, 1835, p. 37 ; Elmer’s N. J. Digest, 4. 


1 One tenant in common has no equity to compel the mortgagee of the common prop- 
erty to resort to his cc-tenant for one half of the joint debt secured. Frost v. Frost, 
8 Sandf. Ch. R. 188. 

2 See Woolevor v. Knapp, 18 Barb. 265. 

® Buckrnaster t\ Needham, 22 Vt. (7 Washb.) 617., 

* Not in New York, unless he has been appointed bailiff. Hall v, Flsh^t, 20 Barb. 
441. , 

® Workman t?. Guthrie, 29 Penn. State R. 495. Bompart v. Roderman,24 MiB. (8 Jone»]f 

885 . 

fl Huffv. McDonald, 22 Geo. 131. ' • 
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by one, does not amount to an ouster of his companions.^ But 
if one actually ousts the other, or affords, by his acts, sufficient 
ground for a jury to presume an ouster, the one that is ousted 
will be driven to his action of ejectment, {a) ^ So, one tenant in 
common cannot bring an action of trespass against another for 
entry upon, and enjoyment of, the common property, nor sue 
him to recover the documents relative to the joint estate. If, 
however, one tenant occupies a particular part of the premises 
by agreement, and his co-tenant disturbs him in his occupation, 
he becomes a trespasser, (h)^ The growing crop put in by one 
tenant in common, who took possession exclusively without 
contract, on partition made whiKi the crop is growing, goes in 
severalty, as the property of each, (r) 

One joint tenant, or tenant in common, can compel the 
others to unite in the expense of necessary reparations to a 


(rt) Co. Lift. 199, 1). Fsiircljiim v. Sliackletoii, 5 Burr. Rep. 2604. Doc v. Prosser, 
Cowp. Rep. 217. Peaceable v. Read, 1 East’s Hep. 568. Doc v. Bird, 11 East, 49.^ 
If one tenant in possession retains tlie whole and denies the title of his co-tenant to 
any part of the land, it aTnouiits to an ouster.^ 

(6) Keuy V. (Joodwin, 16 Mass. Rep. 1. Clowes r. Hawley, 12 Johns. Rep. 484. 
So, if one ttmant in common sells trees {^rowing on tlu^ land, and receives payment, 
he may be sued in assma/Ks/f by his co-tenant. Miller v. Miller, 7 Pick. Rep. 133.® 

(c) Calhoun v. Curtis, 4 Metcalf^ Rep. 413. 

1 As to what constitutes ouster as between co-teim;its, see Cross v. Uohiuson, 21 Conn. 
379; I’eck V. Ward, 18 l*enu. State U. (6 Harris,) 606; Koyserv. Kvans, 30 l*enn. State R. 
B07; Small v. ClilTord,38 Maine, (3 Heath,) 213; Johnson v. Swain, 1 Busbec, Law, (N. 0.) 
336; Young r. Adams, 14 B. Mon. (Ky.) 127; Challefoux v. Ducharme, 4 Wis. 664; Goe- 
way V. Urig, 18 111. 238; Manelicster % Doddridge, 3 Ind. 360; Forward v. l)eetz,32 Penn. 
State R. 69. 

2 But the objection that a tenant in common of lands cannot recover possession without 
showing an actual ouster, can only he taken by the co-tenant or by one under him. Aruot 
V, Beadle, Hill & Donio, (N. Y.) 181. 

* Bond V. Hilton, 1 Bus bee. Law, (N. C.) 308. So he may have distress for rent under a 
lease. Luther v. Arnold, 8 Rich. (S. 0.) 24. 

* Corbin v. Cannon, 31 Mis. (2 George,) 670. 

6 A mortgage of the whole estate by one tcnatit in common is not conclusive evidence 
of ouster of his co-tenants. Wilsdu v. Collislmw, 13 Penn. State R. (1 Harris,) 276. See 
also, Hannon v. Hannah, 9 Gratt. ( Va.) 146. 

6 In Maine, by statute, one tenant m common, or joint tenant, may maintain an action 
against the other to recover his share of profits received by the other. Acts of Maine, 
1B48, oh. 6L He may maintain assumpsit. Buck v. Spofford, 31 Maine, (1 Red.) 347. 
Moses V. Boss, 41 Maine, 360. See, also, Shepard v. Richards, 2 Gray, (Mass.) 424; 
Blanton v. Vanzant, 2 Swan, (Tenn.) 276; Keimiston v. Ham, 9 Foster, 601; Pope v. Har- 
kins, 16 Ala. 321. 

VOL. IV. 


36 



4^2 OP BBAI. PKOPERTT. [PiET VI. 

• 

house or mill belonging to them ; though the rule is limited to 
those parts of common property, and does not apply to the case 
of fences enclosing wood or arable lands. The writ de repam- 
tione facienda lay, at common law, in such cases, when one 
tenant was willing to repair, and the others would not. (a) In 
Massachusetts, it is doubted whether this rule applies in that 
state to mills ; and it is, at least, so far equitably modified by 
statute', that if one part owner of a mill repairs against the con- 
sent pf his partners, he must look to the profits for his indem- 
nity. (b) To sustain the action, there must be a request to join 


(a) F. N. B. 127, a, 102. b. Co. Litt. 54, b, 200, b. Bowles’s case, 11 Co. 82, b, 
Anderson v. Grcblo, 1 Ashmead, 1.36. Carver v. Miller, 4 Mass. licp. .5.59. It has 
been supfrested by a very respectable writer on this subject, that one tenant in com- 
mon mij^bt, in an action of asaumftsU for money laid out and expended, sue his co- 
tenant who had received hi.s share of the. profits, for his share of expenditures in 
necessary repairs on the implied contract to refund. Gibbons on the Law of Dilapi- 
dations, p. 101.^ In South Carolina, it was held, in Thompsons. Bostick, 1 McMul- 
lan’s, Eq. 7.5, and in Hancock v. Day, Ibid. 09, 208, uiid in Holt ?;. Bohertson, Ibid. 
475, that n co-tenant in common is only eharj^euble to bis associate for the rent which 
the premises were capable of producing at the time he took possession, and not for 
the enhanced rent which the land was capable of producing by bis improvements, for 
the improvements are made by him at his own expense, and arc not chargeable upon 
his co-tenant, except under special circumstances. In Loriug v. Bacon, 4 Mass. Rep. 
575, the question was learnedly discussed, whether A., who owned a chamber in a 
house, and repaired the roof, could coin])CI B., vilio owned the cellar, to contribute, 
and the court held that he could not, as tfie parties had distinct dwelling-houses. 
Chccschorongh v. Green, 10 (^onn. Rep. 318, S. P. The French code is very special 
in its regulations on this subject. Each proj)rietor of bis own room is bound to keep 
it in repair, and the main walls and the roof arc kept in repair at the joint and rat- 
able expense of all tlie proprietors. Code Civil, art. 004. 

(h) Carver v. Miller, 4 Mass, Rep. 559. By tHe Massachusetts Revised Statutes, 
1836, pp. 682, 683, the greater part of the propriciors in intere.st of mills or dams, 
which need reparation, may cause the same to be done, at the expense of all, in pro- 
portion to their respective interests, after a call, on due nouce,*of a meeting pf all 
of them. Every mortgagee in possession, and tenant in tail, of any part of a mill, 
are deemed proprietors, and the guardian may represent the interest of his ward, and 
the husband that of his wife, and the apportionment of the expense as between tenant 
and reversioner, is to be in a ratio to the value of their respective interests.*-^ 


1 It has been held that one tenant in common cannot charge the other for improvements, 
or for buildings placed upon their land. Thurston v. Dickinson, 2 Rich. Eq. R. 817. 
Taylor Baldwin, 10 Barb. R. 582, 626. But it seems, that on partition subsequently 
made, ho is entitled to that part on which the improvements were made, or to compensa- 
tion. Robinson McDonald, 11 Texas, 386. 

2 See under the Mill Act of Maine, Buck v. Spofford, 81 Maine, (1 Red.) 84. 
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in the reparation, and a. refusal, and the expenditures 
must^ have been previously made, {a) ^ The doctrine of *371 
contribution, in such cases, rests on the principle, that 
where parties stand in cequali jure^ equality of burthen becomes 
equity. (6) But the necessity of the rule does not press with 
the like overbearing force that it does in many other cases aris- 
ing out of the law of vicinage; for the co-tenant who wishes 
to repair beyond the inclination or ability of his companion, has 
his easy and prompt remedy, by procuring a partition or sale of 
the common property, (c) 


(a) Jaokson, J., in Doane v. Badger, 12 Mass. liep. 70. Mumford lu Brown, 6 
Co wen’s Kep. 475. And if the mill he dc^stroycd by the negligence of one tenant in 
common, the others may have their indemnity Ijy a special action on the case. Ches- 
ley V, Thompson, 3 N. II. TIep. 0. In Pennsylvania, the commissioners appointed to 
revise the civil code, made ]n*ovision in a hill hy them reported in January, 1835, for 
enforcing contribution in s[)ecificd eases, and particularly in proceedings for the pur- 
poslc of repairing, maintaining, or preserving any common property, when the court 
shall he satisfied of the necessity thereof. Contribution rests on the principle that 
payment by A. has removed u common burthen from liirn and B., and that hy the 
payment a common benefit has been received. Screven v. Joyner, 1 Iliirs S. C. Ch. 
Rep. 260. In New Hampshire it is provided hy statute, that joint tenants, and ten- 
ants in common of mills, may he compelled to contribute, in proportion to their 
interests therein, to necessary repairs to the mill, mill-dam, and flume, and a rebuild- 
ing may, under some circumstances, he considered a repair. Bellows v. Dewey, 9 N. 
H. Rep. 278. 

ib) Sir William Harbert’s case, 3 Co. II. h. Bro. Ahr. tit. Suite and Contribution. 
Eyre, Ch. B., in Dccring v, Earl of Winch^lsca, 2 Bos. & Pull. 270. S. C. 1 Cox, 
318. Dig. 17, 2, .')2, 10, Voct ad Pand. h. t. sec. 13. Campbell v, Mesicr, 4 Johns. 
Ch. R. 334. * Fletcher v. Grover, 11 N- H. Rep. 369. 

(c) The rule in Ivouisiuna is, that joint owners must contribute ratably to useful 
expenses incurred on the property, by a joint owner having the management of it, 
when no opposition on their part has been made to such expenses. Percy u. Mil- 
lajudoti, 18 Martin’s La. Rep, 616. One tenant in common, before partition, can- 
not purchase in an*" outstanding title or incumbrance on the joint estate for his 
exclusive benefit, and use it against his co-tenant. The purchase enures in equity 
to the common benefit, and the purchaser is entitled to contribution. So, also, one 
surety, having a counter security, is hound to apply it to the benefit of his co-surety, 
equally with himself. Field v, Pelot, 1 McMullan’s S. C. Eq. Rep. 370. The princi- 
ple rests on the privity between the parties, ^nd the fidelity and good faith which the 
connection implies. Van Horne Fonda, 5 Johns. Ch. Rep, 407. Lee & Graham 
V. Fox, 6 Dana’s Ken. Rep. 176. Sneed v. Atherton, Ibid. 278, 281.* It is adjudged 

1 In Georgia waste will lie by one joint tenant or tenant in common against the other. 
§hiels V. Stark, 14 Geo. 429. 

2 Collateral securities, taken by a surety for his indemnity, are regarded as trusts for 
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that a co-surety is not bound to go into equity for contribution. He has his remedy 
by a$8ump$Uf and he may recover according to the number of the sureties, without 
reference to the number of the principals. Itemp v. Finden, 12 Meeson & Welsby, 
421. Bachelder v. Fiske, 17 Mass. Rep. 464. The case of Venable v. Beauchamp, 
3 Dana, 325, 328, adopts and applies the principle to the tenants after the partition, 
on account of the warranty, exjircss or implied, annexed to the partition as between 
the parties in relation to the title, and each party is thereby estopped from asserting 
any adverse claim to any parcel of the land allotted to another. There appears to 
be groat force and justice in tin's latter decision. But the principle docs not apply, 
after the tenants in common have h(;cn evicted under an adverse title, and each of 
them arc then at liberty to buy the lost land for his own exclusive benefit. Coleman 
V. Coleman, 3 Dana’s Ken. Hep. 403.^ Mr. Justice Story, in Flagg v. Mann, 2 Sum- 
ner, 520-524, adopts and enforces the principles contained in Van Home v. Fonda, 
above mentioned, and he says it stands approved of equally by the Roman law, the 
general recognition of continental Europe, and the actual jurisprudence of England 
and America. 

Persons placed in the situation of trust and confidence with respect to the subject 
of a purclinse, cannot retain the purchase for their own benefit, hut they hold it in 
trust. This rule of equity is not limited in its application to such persons as trus- 
tees, guardians, executors, or solicitors, hut it is one of universal application, affect- 
ing all persons who come within the principle, which is that no party can be per- 
mitted to purchase an interest, where ho had a duty to perform inconsistent with the 
character of a purchaser. Lord Manners, in Nesbitt v. Tredcnnick, 1 Ball & B. 46. 
Greenlaw v. King, by Lord Oottonham, 1841. Vim Epps v. Van Epps, 9 Paige, 287, 
by Chancellor Walworth. TanncT v. Elworthy, by Lord l^angdalo, Master of the 
Rolls, 4 Bcavan, 487. Dickinson v. Codwisc, by Assistant V. Ch., in 1 Sandford^S 
Ch. Rep. 214.*-* The above principle is indubitably established by those learned 
chancellors, and is founded on the clearest and most refined equity and justice.® 


the better security of the debt, and will be enforced in equity. Vail v. Foster, 4 Comst. 
R. 312. 

1 Reinboth v. Zerbi Run Improvement Oo. 29 I'cnn. State R. 189. 

2 See, also. Page v. Nngicc, 6 Cal. 241. 

• “Kven, (says Ld. Leonards,) if an attorney as agent, can show that he is entitled to 
purchase, yet, instead of openly imrehasing, he purchases in the name of a trustee or 
agent, without disclosing the fact, no such purchase can stand for a single moment.’* 
Lewis V. Hillman, 18 £ng. L. & Kq. 45. 
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LECTURE LXV. 

OF TITLE BY DESCENT. 

We have already considered the nature of real property, the 
different quantities of interest which may be had in it, the con- 
ditions on which it is held, and the character and variety of 
joint ownership in land. I now proceed to treat of title to real 
property, and of the several ways in which that title may be 
acquired and transferred. 

To constitute a perfect title, there must be the union of ac- 
tual possession, the right of possession, and the right of prop- 
erty. {a) These several constituent parts of title may be divided 
and distributed among several persons, so that one of them may 
have the possession, another the right of possession, and the 
third the right of property. Unless they all be united in one 
and the same party, there cannot be that consolidated right, 
that jus duplicatum^ or the droit droit^ or the jus proprietatis et 
possessionis, which, according to the ancient English law, 
formed a complete title, (b) 

All the modes of acquiring title to land are reducible to title 
by descent and by purchase, or, according to the better distri- 
bution of Mr. Hargrave, into title by act* or operation of law, 
and title by purchase, or by the act or agreement of the 
parties, (c) Whether the agreement be founded upon * a * 374 


(а) 2 Blacks. Com. 199. 

(б) Bractoiif lib. 2, fo. 32, b^lib. 5, fo. 372, b. Co. Litt. 266, a. The ancient doc- 
trine of remitter applies when a person has the jus propriety in lands, but is out of 
possession, and the freehold is cast^uponhim by some subsequent and defective title 
dtiring infancy or coverture, or by descent, and he enters under that title. In that 

' case he is remitted, by operation of law, to his better title, and the defeasible estate 
is Annulled. 3 Blacks. Com. 19, 190. Littleton has a whole chapter on this title, 
and Coke has added a copious commentary. Co. Litt. 348. 

(c) Titles by courtesy and in dower, arising by operation of law upon the death of 
36 * 
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risihiable consideration, or be the result of a free and voluntary 
gift, the property thereby acquired id still, in the eye of the law, 
a purchase, (a) I shall treat of each of these sourced of title 
in their order ; and it will be the object of the present lecture 
to examine the doctrine of descents, whicU has always formed 
a prominent and very interesting title in every code of civil ju- 
risprudence. 

Descent, or hereditary possession, is the title whereby a per- 
son, on the death of his ancestor, acquires his estate by right 
of representation as his heir. (/>) The English law of descent 
is governed by a number of rules, or canons of inheritance, 
which have been established for ages, and have regulated the 
transmission of the estate from the ancestor to the heir, in so 
clear and decided a manner, as to preclude all uncf^rtainty as to 
the course which the descent is to take. But, in the United 
States, the English common law of descents, in its most essen- 
tial features, has been universally rejected, and each state has 
established a law of descent for itself. The laws of the indi- 
vidual states may agree in their great outlines, but they differ 
exceedingly in the details. There is no entire, though there is an 
essential uniformity on. this subject ; and the observation of a 
great master of this title in American law (c) is rather too 
strong, when he says, that “ this nation may be said to have 
no general law of descents, which probably has not fallen to 
the lot of any other civilized country.” (d) I shall not attempt 


the Wift or husband, as the case may b<.s seem to fall properly under the head of title 
by descent. Sec Co. Litt. *1 8, b, and n. 1 06. The learned author Of the article 
Alienage, in the American Ljiw Magazine for October, 1843, has referred to authorl- 
ties in favor of the proposition, and particularly to the strong case of Pemberton v, 
Hicks, 1 Binney, 1. 

(а) Co. Liu. 18, a, b. Harg. Ibid. n. 106. 

(б) 2 Blacks. Com. 201. 

(c) Keeve’s Treatise on the Law of Descents, pref. 

(d) The law of descent in the provinces of France, ^fore the revolution of 1789, 
was exceedingly various, and far exceeded that in the several American states. In 
the southern provinces, (Pays de Uroit eci'it,) ‘the saccession to intestates was generally 
according to the 118th novel of Justinian, to all tlic children mde and female equally. 
But in the other provinces, {jpays coutuiniers,) there was much difference, even in :lb6 
lineal line. In the nouveau coutumier de France, et des Provinces, wnnues mas 

des Gaules, it was stated that the customs amounted to five hundred and forty-iSTWi. 
,ln some the eldest son took the entire estate. In most of the provinces he was 
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to define and explain all* the variations and shades of difiet- 
ences between the regulations of descent in the different states. 
This has been already done to our hand, with great fulness of 
illustration, in the work of Chief Justice Reeve, to which I 
have alluded ; and it will be sufficient for the purpose of the 
present essay, to state those leading principles of the law of 
descent in the United States, which are of the most general ap- 
plication. 

*1. The first rule of inheritance is, that if a person *375 
owning real estate dies seised, or as owner, without de- 
vivsing the same, the estate shall descend to his lawful descend- 
ants in the direct line of lineal descent; and if there be but one 
person, then to him or her alone, and if more than one person, 
and all of equal degree of consanguinity to the ancestor, then 
the inheritance shall descend to the several persons as tenants 
in common, in equal parts, however remote from the intestate 
the common degree of consanguinity may be. 

This rule is in favor of the equal claims of the descending 
line, in the same degree, without distinction of sex, and to the 
exclusion of all other claimants. Thus, if A. dies, owning real 
estate, and leaves, for instance, two sons and a daughter, or in- 
stead of children, leaves only two or more grandchildren, or two 
or more great-grandchildren, these persons being his lineal de- 
scendants, and all of equal degree of consanguinity to the com- 
mon ancestor, that is, being all of them either his children, or 
grandchildren, or great-grandchildren, they will partake equally 


allowed advantages more or less considerable. In some the married dauglitera were 
excluded; in others unmarried daughtci’s, as against mule children. In tlie col- 
lateral line, the modifications and diversities of suceession were infinite. The decrees 
of the constituent assembly of the 15tli March, 1790, and 8th of April, 1791, first 
abolished the rights of primogeniture and jircfcrence for males ; atid, after a distress- 
ing series of changes, retrospective decrees, confusion, and injustice, the French iaw 
of succession was permanently regulated by the Napoleon code. Prior to this con^ 
summation of their civil code, A. C. Guiehard published a grave and sensible trea- 
and one that was historical, analytical, and critical, on the ^evolutionary law of 
*;iliCce6siOD8. See his Dissertation sur le Regime actnel des SuccessiouSf published at 
Paris, according to the republican calendar, Niv6m An. 5. So, also, in the third year 
ijifwtlio Republic, C. Vermiel, published at Paris, under tlie title of Code des Succes- 
mmil a collection of Decrees, Sur les Successions, Testamens, Donations, SubstUulims, 
Pwiagts et tnUres actes dviies qui y ont rapport 
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of the inheritance as tenants in common. This rule of descent 
was prescribed by the statute of New York, of the 23d Feb- 
ruary, 1786 ; and it has been adopted by the New York Revised 
Statutes. (^) It prevails in all the United States, with this 
variation, that in South Carolina the widojv takes one third of 
the estate in fee, and in Georgia she takes a child’s share in fee, 
if there be any children, and if none, she then takes a moiety of 
the estate. In Massachusetts, the statute law of descents ap- 
plies only to estates whereof the ancestor died seised in fee 
simple or for the life of another, and the descent of estates tail 
(which are left as they stood at common law) is limited to the 
eldest male heir, {b) In Rhodh Island, New Jersey, {c) North 
and 'South Carolina, Tennessee, and Louisiana, the claimants 
take, in all cases, per stirpes^ though standing in the same de- 
gree. In Alabama, the descendants of children also take per 
stirpes^ and in Tennessee the male issue is preferred to the 
female in the descent of real property, {d) 


(а) Vol. i. 751, secs. 1, 2. Ibid. 7.53, sees. 17. Ibid. 754, sec. 19. 

(б) Statute, *1791, c. 60. Revised Statutes, 1836, p. 413. Corbin w. Healy, 20 
Pick. 514, 

(c) The Act of New Jersey of 1817, is not clearly expressed in respect to the 
rights of the lineal descendants, but 1 have assumed the construction to be, that rep- 
resentation prevails after children, or in the second class of descendants. 

(of) Statute Laws of Tennessee, edit. 1836, pp. 247, 248. Lewis v, Claiborne, 5 
Yerger, 369. Toulmin’s Dig. 885. Act of Georgia of December 26, 1826. Mas- 
sachusetts Revised Statutes, 1836. North (y’aroliiia Revised Statutes, 1837, tit. De- 
scents. Aikin’s Alabama Dig. 2d cd. p. 128. The Massachusetts Revised Statutes of 
1836, have this further jirovision, tliat if any surviving child dies under age, and not 
having been married, his estate, st> inheritt'd, shall descend to the other children of the 
same parent, and the issue of any of them dead, by right of representation; if all 
the other children be dead, then to their issue equally, if of the same degree; other- 
wise, by representation. The Ordinance of Congress of 13th July, 1787, for the 
government of the northwestern territory, provided that the estates within the terri- 
tory, of persons dying intestate, should go to the children and the descendants of a 
deceased child in equal parts ; the descendants of a deceased child or grandchildren 
to take the purent’.s share in equal parts; and when there were no children or 
descendants, then the estates should go in equal parts to the next of kin in e(Ittai 
degree; and among collaterals, the children of a deceased brother or sister of 
the intestate should have, in ecjual parts amoRg them, their deceased parent’s 
share; and that there should in no case be a distinction between kindred of the 
whole and half blood ; saving in all cases, to the widow of the intestate, her third 
part of the real estate for life. But this law relative to descents was to be siibjOct 
to ftttttre legislative alteration, though it is presumed to be still the general IdW of 
descent in all those states and districts comprising what, in 1787, was the territory 
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* The transmiission of property by hereditary descent, * 376 
from the parent to .his children, is the dictate of the nat- 
ural affections ; and Doctor Taylor holds it to be the general 
direction of Providence. It encourages paternal improvements, 
cherishes filial loyalty, cements domestic society ; and nature 
and policy have equally concurred to introduce and maintain 
this primary rule of inheritance, in the laws and usages of all 
civilized nations. But the distribution among the children has 
varied greatly in different countries ; and no two nations seem 
to have agreed in the same precise course of hereditary descent; 
and they have very rarely concurred, as we have done, in estab«- 
lishing the natural equality thatf seems to belong to lineal de- 
scendants standing in equal degree. A good deal of impor- 
tance was attached to. the claims of primogeniture in the patri- 
archal ages ; and the first-born son was the earliest companion 
of his father, and the natural substitute for the want of a pater- 
nal guardian to the younger children. The law of Moses gave 
the eldest son a double portion, and excluded the daughters 


of the United States northwest of the river Oliio, cxeept in the instances here- 
inafter mentioned. See further, Reeve’s Law of Descents, passim ; Griffith’s Law 
Register, under the head of each state, No. 6 ; Civil Code of Louisiana, Nos. 891, 
898; Act of Rhode Island concerning Descents, passed January, 1822; Stent 
V, M’Leod, 2 M’Cord's Cli. iiep. ‘J54. In several of the colonies, before the Revolu- 
tion, the English law of prirriogcnitiirc prevailed. It prevailed in Rhode Island until 
the year 1770; and in New York, New Jersey, Virginia, the two Caroliims, and 
Georgia, until the Revolution ; and in Maryland until 1715. In Massachusetts, Con- 
necticut, and Delaware, the eldest son had only a double portion, and this continued 
in Connecticut until 1792, when the law giving the eldest son a double portion was 
repealed. In rcimsylvania, by the law of 188.3, the law of primogeniture was abol- 
ished, hut the Act still gave the eldest son a double portion. Chalmers’s Annals, 649, 
and so the law in Pennsylvania continued until 1794. The Act of Massachusetts, in 
1692, did the same. 2 Hutcliinson’s Hist. 66. In the Abstract of the Laws of New 
England, a code digested by the Rev. Mr. Cotton, and published in 1655, it was or- 
dered that inheritances, as well as personal estates, should descend to the next of kin, 
aesigning a double portion to the eldest son. Hutchinson’s State Papers, 168. The 
old New England laws spoke of this double portion as being “ according to the laW 
of nature, and the dignity of birthright.” Mass. Hist. Collections, vol. v. 178. So, 
in ’the province of New Brunswick^ under the colonial statute of 26 Geo. III., the 
h^r at law of the intestate takes a double portion, and !hc remainder of the estate is 
diftrihuted equally among the other children of the intestate or their representatives, 
incliiding children of the half blood. The double portion is not confined to the lineal 
heir, but extends to the heir at law among collaterals, as to a brother. Thompson v, 
Allanshaw, Kerr’s N. B. Rep. 84. 
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entirely from the inheritance, so long as there were sons, and 
descendants of sons ; and when the inheritance went to the 
daughters in equal portions, in default of sons, they were 
*377 obliged to marry in the * family of their father’s tribe, in 
order to keep the inheritance within it. (a) In the Gen- 
too code, all the sons were admitted, with an extra portion to 
the eldest, under certain circumstances, and no attention was 
paid to the daughters, according to the usual and barbarous 
policy of the Asiatics, (b) The institutions of the Arabs ex- 
cluded females from the right of succession ; but Mahomet 
abolished this law, and ordained that females should have a 
determined part of what their ‘parents and kinsmen left, allow- 
ing a double portion to the males, (c) The law of succession 
at Athens, resembled, in some respects, that of the Jews; but 
the male issue took equally, and were preferred to females ; and 
if there were no sons, then the estate went to the husbands of 
the daughters, (d) Nothing can be conceived more cruel, says 
Sir William Jones, (e) than the state of vassalage in which 
women were kept by the polished Athenians. The husband 
who took the estate from the wife, might bequeath the wife 
herself, like part of his estate, to any man whom he chose 
for his successor. At Rome, the law of succession underwent 
frequent vicissitudes. The law of the twelve tables admit- 


(a) Numb, c, 27, iiiui c. 36. Dout. c. 21, v. 17. Seldcn, De Success, in bona de- 
funct. ad leges Ebr. c. 12. Jones’s Com, on Isaeus, 177. Utile’s Hist. Com. Law, 
ch. xi. By the Jewish institutions, land sold, with the exception of houses within 
the walled cities, were, on the return of every fiftieth year, to revert to the seller, or 
his representatives. The year of jubilee served to reintegrate families and their pos- 
sessions; and the policy was calculated to give equality and stability to family influ- 
ence. Lev. c. 25. 

(5) Gentoo Code, by Halhed, 24. Jones’s Institutes of Hindu Law, c. 9, art. 17. 

(c) Jones’s Com. on Isajus, 178. The right of primogeniture was unknown to the 
equal spirit of the early Greek institutions, and movables were divided among the 
children, and if none, then among the nearest relations on the father’s side. Gtllie’9 
Hist, of Greece, vol. i. p. 70. 

(d) Jones’s Prefatory Discourse to his Translation of Isteus. Sir William Joifes 
says, that at Athens, the faniMy and heritage were desolate when the last occupier left 
no son by nature or adoption to perform holy rites at his tomb ; and he suggests that 
the preservation of names might have been one Tcason for the preference given to 
males in the Attic laws of succession, 

(e) Com. on the Pleadings of Isseus, 175, 176. 
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ted equally male and female children to *the succes- *378 
sion. (a) The middle jurisprudence under the prastors 
departed from this simplicity, and fettered the inheritance of 
females. The Vocoriian law declared women incapable of 
inheriting ; but, in the time of Cicero, the prsetors extended or re- 
strained the Voconian law at pleasure. It was gradually relaxed 
under the Emperors Claudius and Marcus Antonius, (6) until 
at last, the Emperor Justinian, in his 118th novel, destroyed all 
preference among the males, and all distinction between the 
sexes in respect to the law of descent, and admitted males and 
females to an equality in the right of succession, and preferred 
’ lineal descendants to collateral ^•elations. (c) The regulations 
of the novel bore a striking, though not an entirely exact resem- 
blance, to the first rule of inheritance prevailing in our Ameri- 
can law. 

* The rule in this country, with the exceptions which *379 
have been stated, admits the lineal descendants to an 
equal portion of the inheritance, if they all stand in equal de- 
gree to the common ancestor. The law of Justinian adhered 
strictly to tlie doctrine of representation, and gave to the grand- 
children, and other remoter descendants, though all the claim- 
ants were standing in equal degrees, the portion only that their 


(a) Sir Matthew Hale (Hist, of the Common Law, ch. xi.) says that, the twelve 
tables rxclufh'd females from inheriting. The broken and obscure text of the twelve 
tables is not explicit ; Asl si intestato moritar mi suus htues ntccxtabit^ aymtus proximm 
familiam habeto. 5th Table, e. 2. But the general current of authority is in favor of 
the equal admission of the children, whether male or female. Jones’s Com. on Isbbus. 
Pothicr’s Com. oi^the Fragments of the Twelve Tables, 102, prefixed to his Pan- 
dectaa Justinianc®, tom. i. Montesquieu’s Esprit des Loix, liv. 27, c. 1. The chil- 
dren and the descendants who lived under the power of the father, were called sui 
harcedes ; the other nearest relations on the male side were called agnatif and they 
were always preferred to the cognali^ or relations on the mother’s side, in order to 
prevent the estate from passing into another family. It was immaterial, says Mon- 
tesquieu, whether the sui iiarcedes, or the agmiti, were male or female. Professor Hugo 
originally maintained, that females were, under the early Homan law, excluded from 
the succession of. the estate of intestates ; but he acknowledges that he had since 
abandoned that opinion, though it iwis countenanced by strong analogies. History of 
the Roman Law, sec. 115, note 2. 

(b) Inst. lib. 3, tit. 4. 

(c) The chapter in the Spirit of Laws, b, 27, on the origin and revolutions of the 
Roman law of succession, develops that branch of their jurisprudence, as Mr. Butler 
has truly observed, with the greatest precision and pdlrspicuity. 



48?" OP REAL PBOPteTY. [pART VJ. 

paxents would have taken, if living, Thia was adhering, in all 
cases, to the doctrine of representation per stirpes; and the 
states of Rhode Island, New Jersey, North and South Carolina, 
and Louisiana, have followed, in this respect, the rule pf the 
civil law.’ I'hus, if A. dies leaving three grandchildren, two of 
them by B., a son, who is dead, and one of them by C., a 
daughter, who is dead, these three grandchildren, standing all 
in equal degree of consanguinity to the ancestor, would take 
equally under the above rule. But by the novel of Justinian, 
they would take only their father’s share ; and, consequently, 
one grandchild would take half the estate, and the other two 
grandchildren the other half. 

The Roman law had some singular provisions on the subject 
of descent, which have insinuated themselves into the law of 
successions of the continental nations of Europe. The term 
heir, in the civil law, applied equally to him who took by will 
and by descent. It held, by a strange fiction in the law, that 
the heir was the same person as the ancestor, eadem persona 
cum defuncto. The estate, instead of being changed by the 
descent, was deemed to continue in the heir, who succeeded to 
the person, and place, and estate of the ancestor, and to all his 
rights and obligations. Tlie heir is, therefore, under the civil 
law, said to represent the moral person of the intestate, {a) 
His substitution to the ancestor was a kind of continual suc- 
cession, similar to that which we apply to a corporation. The 
creditor could come upon the heir, not only to the extent of the 
assets, but to all the other property of the heir. To re- 
*380 lieve himself from *th(i oppression of the charge of re- 
sponsibility for all the debts of the ancestor,* whether he 
had or had not assets, the heir was not bound to assume the 
place of heir, if he had not intermeddled with the estate ; and 
the preetor allowed him a year to deliberate whether he would 
accept or renounce the inheritance, (b) There was no fixed and 
invariable justice in the civil law, relative to the heir, until 

(а) Toullier, Droit, Civil Fraii 9 ais, tom. iv. 63*! 

(б) Inst. .2, 19, 2. Dig. 29, 2, 11. Butler’s note, 77, to Co. Litt. lib. 3, sec. 6, 
mote 3. 


1 Clement^ Cauble, 2 Jones’s Eq. (N. C.) 82. 
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Joatinian allowed him to protect himself from responsibility 
beyond the assets descended, by giving him the benefit of an 
inventory, (a) As some compensation for these onerous duties 
thrown upon the heir, the ancestor could not disinherit him as 
to one fourth of the estate ; and that part of it was called the 
felcidiari portion, {b) 

The French law of descent has followed the novel of Justin- 
ian, and the obligations and the privileges of the heir are essen- 
tially the same as in the Roman law. The law of equal 
** partition throughout France is of revolutionary growth, *381 
and it has been in operation nearly forty years. If the 
heir accepts the succession pm-bly and simply, he assumes all 
the obligations of the ancestor; but if he accepts under the 
benefit of an inventory, he is chargeable only with the ancestral 
debts to the extent of the assets. The law of Holland is equally 
borrowed from the civil law, in respect to the equality of de- 
scent among the descendants, and in respect to tlie character 

{a) Code, lib. 6, tit. 00, e. 22, sees. 2, 0, 4. The Scottisli law was the same as the 
Roman law ]>rior to the (‘odc, until the statute of 1605 miti^^ated its harshness, by 
adoptinfj the rcoulntion of the Roniun law, cmtblin^ the heir to relieve himself from 
an unlimited responsibility, by cuteriii}’- upon the cstnie cum hcncfwio inveuiarU. 1 Bell’s 
Com. 662, 711. In Louisiana, which follows the civil law on many subjects, the heir 
is obliged to pay the debts of the ancestor, if he accepts the succession uncondition- 
ally, and not as beneficiary heir under the !)encfit of an inventory. Civil Code, Nos. 
878, 879. 

Mr. Butler runs an interesting parallel, with his usual erudition, between the Roman 
and the feudal jurisprudence, on the subject of the succession of the heir. Note 77 
to Co. Litt. lib 2, sec. 5, n. .‘3, 4, 5. 

(h) See Code Civil, Nos. 739, 740, 745, as to the doctrine of representation in the 
descending lino; and see Ibid. Nos. 774, 793-802, as to the duties and privileges of 
the heir. See also Nouveau Style dos Notaires de Paris, cited by Ch. J. Parker, in 
5 Pick. Rep. 74, as a practical exposition of the code in relation to successions. M. 
ToulUer (llroit Civil Fran^aise, tom. iv. 62, note,) says, that the C()mpiler.s of the 
French code upon successions have jirincipally followed Pothier, and availed them- 
selves greatly of his sage reflections. Toulliei* has written an entire volume upon 
the copious theme of the law of descent ; and he has been greatly indebted, as he 
admits, to the treatise of M. Chabot, whom he speaks of in the liighest terms, as a 
learned author, employed by the government to make a report upon the law of suc- 
cessions. The treatise of Lc Brui\ on successions, is also frequently cited ; and the 
extraordinary extent of research, and minuteness and accuracy of detail of the French 
lawyers, on this as well as on other subjects of property, cannot but excite, in the 
breast of every lover of the science of jurisprudence, the highest respect and admira- 
tion. They write like practical men, with I'emarkable simplicity, sound judgment* ■ 
and pure morals, and with cultivated and elegant tasih. 

VOL. IV. 37 
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and duties, the privileges and obligations of the heir, (a) The 
equal partition which prevailed in the Eoman law among all 
the children, ‘prevails also in the law of Scotland, in the succes- 
sion of movables ; but the feudal policy of primogeniture has 
been introduced as to land. The heir is the exclusive successor 
to the land, and the other nearest of kin the exclusive successors 
to the movables. A great privilege, is, however conferred by 
the Scotch law upon the heir at law of an intestate estate, being 
also one of the next of kin, of allowing him to throw the herit- 
able estate into a common slock with the movables, and to de- 
mand, as one of the next of kin, his share, on an equal partition 
of the joint, real, and movable ^estate with his brothers and sis- 
ters. This is termed his right to collate the succession ; and it 
applies, though the real estate to which the heir succeeds be 
situated in another country, provided he claims his share 
*382 of the personal estate * under the law of Scotland. (&) 
In Denmark, by an ordinance, in 17()9, primogeniture 
gave a title to a moiety of the estate^, and no more; and the 
other moiety was to be distributed equally among the other chil- 
dren and their descendants. In Spain, lands are equally dis- 
tributed among the cliildren of the deceased proprietor, except- 
ing the cases in which thc'y are fettered by an entail. As this 
is uniformly the case willi the possessions of the grandees, who, 
before the Spanish revolution, in 1808, engrossed 'more than 
half the landed pr()i)erty of the kingdom ; and as the lands of 
the clergy are inalienable, the law of equal partition is com- 
paratively of very little consequence. 

The preference of mjd(is females, and the right of primo- 
geniture among the males, is the established and ancient rule of 


(a) Van Leeuwen’s Coni, on the Roman-Dutcli Law, b. 3, c. 10, 11, 12. Institutes 
of the Laws of Holland, by Van dcr Linden, tnmsbited by J. Henry, Esq., 1628, 
pp. 150, 151, 158. 

[1) Bell’s Coin, on the Laws of Scotland, vol. i. 100, 101, 103. Bell’s Principles 
of the Law of Scotland, sees. 1910-1913. In Balfqur v. Scott, (cited in 5 Vescy, 750, 
2 Ves. & Bea. 131, and Robertson on Personal Succession, c. 8, sec. 2,) it was held, 
that where the intestate, domiciled in Enjrland, left real estate in Scotland, the hekf 
being one of ilie next of kin, was entitled to his share of the persona,! estate, without 
being obliged to collate the real estate, or bring it into a mass, according to the law 
of Scotland. This was not the ilngiish law. 
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descent in the English common law.(a) The right of primo- 
geniture was derived from the martial policy of the feudal sys- 
tem, after it had attained solidity and maturity. It is supposed 
to have been unknown, 6r not in use, among the ancient Ger- 
mans or the Anglo-Saxons, prior to the Normart conquest. 
They admitted all the sons equally to the inheritance ; but the 
weight of authority is, that females were most generally ex- 
cluded, even in the primitive ages of the feudal law. (ft) When 
the feudal system became firmly established, it was an impor- 
tant object to preserve the feud entire, and the feudal services 
undivided, and to keep up a succession of tenants who were 
competent, by their age and sex, to render the military 
* services annexed to their grants. The eldest son was *383 
the one that first became able to perform the duties of 
the tc'nure, and he was, consequently, preferred in the order of 
succession. Females were totally excluded, not only from their 
inability to perform the ftuidal engagements, but because they 
might, by marriage, transfer the possession of the feud to stran- 
gers and enemies, (c) 

But these common-law doctrines of descent are considered 
to be incompatible with that (‘quality of right, and that uni- 
versal participation in civil privileges which it is the constitu- 


fa) Bracton, lib. 2, fr). 09, n. 

(b) Tacitiis, de Mor. Ocr. c. 20. Feud. lil). 1, tit. 8. Si qiiis i,»tit»»’ doccsserit, 
iiliis et fi!ijil)us supci:Hritil)US, suecedimt taiitiim filii aicjualiter. Hale’s Hist, of the 
Common Law, vol. ii. 94, 9r), 98. Sullivan on Feudal Law, set-. 14. I)alrym]»lc’s 
Essay on Feudal Property, lO.'i. Wright on Tenures, 31. Mr. Sponee, in his Inquiry 
into the Orip;in of the Laws and Foliueal Institutions of Modern Europe, 393, 394, 
shows, by rcfenmcc to the laws of the barbarian nations of German origin, and par- 
ticularly to the laws of the Tliiiriiigians. Uijiuarians, and Salic Franks, that males 
excluded females from the succession. There were, however, cxeeplions to the gen- 
eral rule in some of she l)arl)arian codes, and females were not universally excluded 
from partaking of the iiilicritance. 

(c) Feud. lib. I, lit. 8. Ho Siicccssiono Feudi. Wright on Tenures, 174, 178. 
Dalrymplc, 163-166. 2 Blacks. Cora. 21.'). Sullivan on Feudal Law, sec. 14. Mr. 
Reeve, in bis History of the English Law, vol. i. AO, 41, says, that the right of pri- 
mogeniture was quite feeble even s» low down as the reign of Hen. I., and it was not 
solidly fixed until the reign of Hen. II. But it was not even then fixed as to lands 
held in free socage, according to Glanvillc, b. 7, c. 3, provided the lands had been 
antiquitus divisa. Wilkins, in his Leges Anglo-Saxonicaj, ed. 1721, p. 226, states, 
that the first notice which we have of the English law of primogeniture, is in the laws 
of Hen. I. Primo pair is feudeni prlmotjmitvs fdias hSheat. 
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tioiml policy of this country ^to preserve and inculcate. The 
reasons which led to the introduction of the law of primogeni- 
ture, and preference of males, ceased to operate upon the de- 
cline and fall of the feudal system ; and those stern features 
of aristocracy are now vindicated by English statesmen upon 
totally different principles. They are not only deemed essential 
to the stability of the hereditary orders, but they are zealously 
defended in an economical point of view, as being favorable to 
the agriculture, wealth, and prosperity of the nation, by prevent- 
ing the evils of an interminable subdivision of landed estates. It 

o 

is contended, that the breaking up of farms into small parcels, 
and the gradual subdivision of these parcels into smaller, and 
still smaller patches, on the descent to every succeeding gener- 
ation, introduces a redundant and starving population, desti- 
tute alike of the means and of the enterprise requisite to better 
their condition. The appeal is boldly and constantly 
* 384 made to the wretched condition ^ of the agriculture and 
agricultural improvement of France, and particularly of 
the province of Normandy, under the action of the new system 
of equal partition. It is declared to be an enemy to all enter- 
prising and permanent improvements in the cultivation of the 
soil and employment of machinery ; to all social comfort and 
independence, as well as to the costly erections of art and em- 
bellishrhents of taste, (a) On the other hand, Dr. Smith, the 

{«) See Edinburgh Ueview, vol. xl. 360-375, wliidi refers to the agricultural tours 
of Arthur Young, James V. Cohbett, and Mr. Birkheck. Such has been the rapid 
progress of the French law of descent, that, in 1837, France was f)nreelled out among 
more than ten millions of landed proprietors. M. De Tocqucvillo alludes to its won- 
derful, if not portentous effects, in France. The law of equal distribiitioli of land, 
he observes, strikes at the root of landed property, and rapidly disperses families and 
fortunes. It ovcrtiirows in its course tl»c walls of onr dwellings, and the landmarks 
of our fields.* Do la Dcniocratie en Ameriqiic, t. 1. ])p. 81, 82.* Arthur Young had 
travelled over France before the French revolution, and he then made strong and 
striking objections to the minute division of little farms among all the children in 
those provinces where feudal tenures did not abound. The consequence was, exces*, 
sivo population, beggary, and misery. Young's Travels in France, in 1787 and 1788, 
vol. ii. c. 12, lie supposed that more than one tWrd of the kingdom was occupied by 
very small farms, cultivated by the owner ; and the facts, observations, and reflections 
contained in his various travels in France, England, and Ireland, went very strongly to 
prove, that large farms, and sufficicnt^capiUil to manage them, were most conducive 
to general improvement, independence, prosperity, and happiness. On the other 
hand, we have the authority of Varro and PJiny, that large tracts of land in the 
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author of the Wealth of Nations, severely condemns the policy 
of primogeniture, as being contrary to the real interests of a 
numerous family, though very fit to support the pride of family 
distinctions, {a) The Marquis Gamier, the French translator 
of that work, is also a decided advocate for the justice and 
policy of the principle of equal partition ; and the Baron De 
Stael Holstein is of the same opinion, even in an economical 
point of view. He considers the equal division of estates much 
more favorable to the wealth and happiness of society than the 
opposite system, [h) 

There are very great evils, undoubtedly, in the subdivision 
of estates, when it is carried to Extremes, and property divided 
into portions not large enough for the comfortable support of a 
family. The policy of the measure will depend upon circum- 
stances, and is to be considered in reference to the state 
of society, the genius of the government, *the character *385 
of the people, the amount of cultivated land, the extent . 
of tefritory, and the means and the inducements to emigrate 
from one part of the country to another. Without undertaking 
to form an opinion as to the policy of primogeniture under the 
monarchical governments, and crowded population of England, 
Ireland, and France, it would be very unfounde.d to suppose 
that the evils of the equal partition of estates have been seri- 
ously felt in the United States, or tliat they have borne any 
proportion to the great advantages of the policy, or that such 
evils arc to be anticipated for generations to come. The ex- 
traordinary extent of our unsettled territories, the abundance of 
uncultivated land in the market, and the constant stream of 
emigration from the Atlantic to the interior states, operates 
sufficiently to keep paternal inheritances unbroken. Tlie ten- 
dency of these causes, as experience in the eastern states would 
seem to confirm, is rather to enlarge than to abridge them ; 
and if the inheritance will not bear partition without injury to 
the parties in interest, the eldest son, in some ol the states, is 


hands of overgrown slave proprietors, and left uncultivated, for purposes of luxury, 
or wretchedly cultivated* by slave labor, destroyed the prosperity and strength of 
atieient Italy. Ixitifundia pei dickre Jtaliam. 

(a) Wealth of Nations, vol. i. 382. 

S6e N. A. Review, vol. xxvi. art. 8. 

37 * 
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allowed to elect to take the whole estate to himself, on paying 
to the other heirs an equivalent to their shares in money, and 
on his refusal, the same privilege is allowed to the otherrsons 
successively, {a) 

By the common law, the ancestor from whom the inheritance 
was taken by descent, must have had actual seisin^ or seisin in 
deedj of the lands, either by his own entry, or by the possession 
of his or his ancestor’s lessee for years, or by being in the receipt 
of rent from the lessee of the freehold, in order to transmit it 
to his heir. The heir, to be entitled to take in that character, 
must be the nearest male heir of the whole blood, to the person 
who was last actually seised of the freehold. This maxim of 
the law of England has subsisted from the earliest ages, and 
appears in Bracton, Britton, and Fleta. It is this seisin 
*386 which makes a person the 5^/rjos* or stock *from which 
all future inherilarice by right of blood is derived. The 
maxim of the common law was, that non jus sed seisim facit 
stipilem. If, therefore, the heir, on whom the inheritance! had 
been cast by descent, dies before he has acquired the requisite 
seisin, his ancestor, and not himself, becomes the person last 
seised of tlie inheritance, and to whom the claimants must make 
themselves heirs, {h) The rule was derived from the doctrine of 
the feudal law, whicli required that whoever claimed by descent 
should make himself to be the heir of the first purchaser; and 
the seisin of the last possessor from whom he claimed as his heir 
of the whole blood, was considered as presumptive evidence of his 

(tt) Dorsey^s Laws of Maryland, vol. i. 749. Sec 6 Harr. & Johns. Rep. 156, 258; 
Statutes of Connecticut, 1838, p. 23.5 ; Statute of Pennsylvania, 1832 ; Revised Stat- 
utes of Vermont, 1839, p. 296. Civil Code of Louisiana, of 1808, directed a sale of 
.inheritances which could nut he conveniently divided among the heirs. 18 La. Hep.*" 
354. In an able essay on the division of c.state.s by M. Pnssy, in the Revue de L^is- 
lation et de Jurisprudence, noticed in the American Jurist for October, 1841, (vol. 26, 
ip. 85,) it is oKserved, that the laws of succes.sion have no power to confine individual 
properties within uniform limits; and that inequality of property is created and main- 
tained by the constant operation ol‘ causes, not in the power of legislative provision 
; to destroy. ^ 

(b) Litt. sec. 8. Co. Litt. 11, b. Hale’s Hist. Com. Law, c. 11. 2 Blacks. Com. 
209. Goodtitlc v, Newman, 3 Wils. Rep. 516. 1 Simons & Stuart, 260. i» 

*€leed is actual possession of the freehold, and seisin in law is a legal right to such 
•^SSiou. A constructive seisin deed is'^suid to be, for all legal purposes, cquivaleut tp 
.An actual seisin. Green v. Liter, 8 Cranch, 244-249. 
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being of the blood of the first purchaser. It supplied the dif- 
ficulty of investigating a descent from a distant slock through 
a line of succession, become dim by the lapse of ages, (a) 

There are reasonable qualifications in the English law to the 
universality of this rule. If the ancestor accjuired the estate by 
purchase, he might, in some cases, transmit it to his heirs with- 
out having had actual seisin ; or if, upon an exchange of lands, 
one party had enten^d, and the other had not, and died before 
entry, his heir would still take by descent, for he could not take 
in any other capacity, [b) It is likewise the rule in equity, that 
if a person be entitled to a real estate by contract, and dies be- 
fore it be conveyed, his equitablS title descends to his heir, (c) 
The possession of a tenant for years is the possession of the 
person entitled io the freehold ; {d) so that one who has a rever- 
sion or remainder in fee expectant upon the determination of a 
term for years, is in the actual seisin of his estate, for the pos- 
session of the termor is in law that of the remainder-man or 
reversioner. There may also Ixi a seisin of a remainder, or re- 
version expectant upon a freehold estate. The seisin or 
possession of one parcener or tenant in common, is the seisin 
and possession of the other. So, also, the possession of a 
guardian in socage is the possession of his infant ward. 


(а) Reeve\s Hist, of the Knf»lish Law, vol, ii, 318. By tho English statute of 3 & 
4 Win. IV. c. lOfi, descent is to be traced from the purchaser, and the person last 
entitled to the lands is to be considered the purchaser, unless it be proved that he 
inherited tho same, in which case the person from whom he inherited the same shall 
be considered the purclyiser, unless it be proved that he also inherited the same. The 
last person from whom the lands were inlieritcd shall in every ease he considered tho 
purchaser, unless it be proved that he inherited the same. 

(б) Shelley's case, 1 Co. 98, a, b, by Coke, who argued for the defendant, in whose 
favor judgment was rendered. • 

‘ (c) Potter V, Potter, 1 Vesey, 437. 

(^) Co. Liu. 15, a. 

(c) Cook V. Hammond, 4 Mason, 489. Plowdcn, 191. Vanderheyden v. Crandall, 
2 Denio’s Rep. 23. But the reversion or remainder in fee, expectant on a present 
freehold estate, will not, during the continuance of such freehold estate, pass by 
descent from a person to whom the»litle thereto had vested by rksceiit as a new stock 
of inheritance, unless some act of ownership had been exercised by the owner over 
each expectant estate, and which the law would regard as equivalent to an actual 
, e^lein of a present estat(^ of inheritance, thongh.it would bo otherwise if the future 
was acquired by purchase. Vanderheyden v, Crandall, 2 Denio's Rep. 

24 , 25 . 
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**387 and sufficient to constitute ^the technical possessio 
fratris^ and transmit the inheritance to the sister of the 
whole blood, (a) 

If the estate be out in a freehold lease when the father dies, 
then there is not such a possession in the son as to create the 
possessio fratris. The tenancy for life in a third person suspends 
the descent, unless the son enters in his lifetime, or receives rent 
after the expiration of the life-estate. It is a well-settled rule 
of the common law, that if the person owning the remainder or 
reversion expectant upon the determination of a freehold estate, 
dies during the continuance of the particular estate, the re- 
mainder or reversion does not descend to his heir, because he 
never had a seisin to render him the stock or terminus of an in- 
heritance. The intervention of the estate of freehold between 
the possession and the absolute fee, prevents the owner of the 
fee from becoming the stock of inheritance, if he dies during the 
continuance of the life-estate. The estate will descend to the 
person who is heir to him who cr(‘atcd the freehold estate, pro- 
vided the remainder or reversion descends from him ; or if the 
expectant estate had been purchitsedy then he must make himself 
heir to the first purchaser of such nanainder or reversion at the 
time when it comes into possession. The purchase^r becomes a 
new stock of descent, and on his death the estate passes directly 
to his heir at law. He takes the inheritance, though he may be 
a stranger to all the mesne reversioners and remainder-rhen, 
through whom the inheritance had devolved. (6) This severe 
rule of the common law is so strictly enforcejl that it will, in 
some cases, admit the half, to the exclusion of the whole blood, (c) 
Should the person entitled in remainder or reversion ex(*rcise an 
act of ownership over it, as by conveying it for his own life, 
it would be an alteration of the estate sufficient to create in 

[а) Litt. see. 8. Co. Litt. 15, a. GootUitlc v. Newman, 3 Wils. Rep. 516. Doe 
V. Keen, 7 Term Rep. 386. In Doe v, Tliomas, 4 Scott, N. R. 449, it "was held, that 
if an infant dtjvisec in fee died before entry, or actual seisin or possession, she had 
still such a seisin in law as enabled her heir to take the devised premises from her by 
descent. This was quite a relaxation of the old rule of the common law. 

(б) Co. Litt. 15, a. Doc v. Hutton, 3 Bos. & Tull. 643, 655. Ratdiflf’s case, 3 C/6. 
41, b, 42, a. Kellow ®. Uowden, 3 Mod. Rep. 253. 

(c) Co. Litt. 1 5, a. 
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him a vnew stock * or root, of inheritance. It would be * 388 
deemed equal to an entry upon a descent, (a) 

The rule of the common law existed in New York, under the 
statute of descents of 1786 ; and the heir was to deduce his title 
from the person dying seised. It had been repeatedly held, that 
during the existence of a life-estate, the heir on whom the re- 
version or remainder was cast, subject to the lifcvestate, was not 
so seised as to constitute him the possessio frafris or ^stirps of 
descent, if he died pending the life-estate ; and the person claim- 
ing as heir must claim from a previous ancc'stor last actually 
seised. (/;) If the estate in fee had been acquin^d bjj J esc ent^ it 
was necessary that 1h(‘re shoul(> have been an entry to gain a 
seisin iti deed^ to enable the owner to transmit it to his heir ; and, 
therefore, if t he heir, on whom the inheritance had b(‘en cast by 
descent, died before entry, his ancestor, and not himsitlf, became 
the person last seised, and from whom the title as heir was to 
be deduced. If, however, the ancestor acquired tin*, estate by 
purchase^ he was, in many cases, allowed to transmit the estate 
to his heirs, though he had not had actual seisin in himself. 
But the New York Revised Statutes (c) have wisely altered the 
preexisting law on this subject; and they have extended the 
title by descent generally to all the real estate owned by the an- 
cestor at his death ; and they include in the descent every in- 
terest and right, legal and equitable, in lands, tenements, and 
hereditaments, either seised or ])osscsscd by the intestate, or to 
which he was in any manner m/zV/cY/, Avith the excc'ption of leases 
for years and estates for the life of another person. The Mas- 
sachusetts, Virginia, North Carolina, and the Tennessee law of 
descent reach equally to every inb^rest in fee in real estate. The 
Massachusetts statute extends to every such interest for the life 
of another, and the North Carolina and Tennessee statutes to 
every right, title, or interest in the estate, {d) This completely 


(a) Co. Litt. 15, u. Ibid. 191, b. Stringer v. Ncw,D Mod. Rep. 3G3. 

(h) Jackson v. Hendricks, 3 Joliqs. Cus. 214. Bates o. Shraeder, 13 Johns. Kcp. 


260. Jackson r. Hilton, 16 Ibid. 96. 

(c) Vol, i. 751, sec. 1. Ibid. 7.54, sec. 27. 

yi) l^sachasetts Revised Smtuies, 18.36. Acts of North Carolina and of Tennes- 
see, of 1784, c. 22. Guion v. Burton, Meigs, 565. Act of Virginia, October, 1785. 
Judge Lomax considers the common-law rule, seisina Jlwit stipitm^ as abrogated 
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abolishes the English maxim, that seisina fadt stipitem* So, 
likewise, in Rhode Island, Connecticut, New Jersey, Pennsyl- 
vania, Delaware, South Carolina, Georgia, and Ohio, and prob- 
ably in other states, the real and personal estates of intestates 
are distributed among the heirs, without any reference or regard 
to the actual seisin of the ancestor.^ Reversions and remainders 
vested by descent in an intestate, pass to his heirs in like 
maniKJr ^^s if he had been seised in possession ; and no distinc- 
tion is admitted in descents between estates in posses- 
*389 sion and *in reversion, (a) In the states of Maryland 
and North Carolina, the doctrine of the posscssio fratris 
would seem still to exist, (b) * 

Though posthumous descendants inherit equally as if they 
had been born in the lifetime of the intestate, and had survived 
him, the inheritance descends, in the mean time, to the heir 
in esse at the death of the intestate. It was declared, by Lord 
Ch. J. De Grey, in the case of GoodtUle v. Newman^ (c) on the 
authority of a case in the Year Books, of 9 Henry VI. J5, a., 
that the posthumous heir was not entitled to the profits of the 
estate before his birth, because the entry of the presumptive heir 
waslawfifl. This rule docs not apply to posthumous children 


Virginia by that statute. Sec his Digest of the Laws of Real Property, vol. i. 594. 
This work is in three volumes, and it applh's as w(dl to the laws rcsj>eeting real prop- 
erty in the United States as in Virginia. 'I'lie work is upon the model of Cruise’s 
Digest, and it may well he reeoinmcndcd as a valualjlc addition^ to the lawyer’s 
library. 

(a) Reeve on Descents, ;C7-'i79. 1 Hill’s S. C. Cb. Rep. 269. Cook v. Ham- 

mond, 4 Mason’s Rep. 407. Uillliouse v. Chester, 3 Day’k Rop. 166. Gardner v. 
Collins, 2 Peters’s II. vS. Rep. 59. Tucker’s Blacks. Com. vol. ii. Appendix, note 
B. The doctrine of the common law was fully, ably, and learnedly discussed by 
counsel in the last three cases above mentioned. 

(fj) 2 Peters’s U. S. Rep. 625. Griffith’s Law Register, tit. N. C. No. 6. Reeve on 
Descents, 377. The Liiglish real property commissioners, in their first report to Par- 
liament, in May, 1829, olij<-ctcd to the rule that seisina fadt stipitemi and they recom- 
mended ah alteration of the ride, so far as that the inheritance should pass to the heir 
of the person last seised of, or entitled to the estate or interesty to be taken by inherit- 
ance. By the statute of 3 & 4 Win. IV. c. 27, no descent cast or discontinuance 
tolls or defeats any right of entry for the recovery of land. 

(c) 3 Wils. Rep. 516. 

1 In Georgia the rule has been laid down, iitulm facit stipiiem. Thompson r. Saudfot^ 
18 Geo. 288. 
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who take remainders, under the statute of 10 and 11 Win. IIL 
3?hey must take the intermediate profits, says Lord Hardwicke, 
for they are to take in the same manner as if born in the lifetime 
of the father, (a) This construction of Lord Hip-dwicke applies 
to the New York Revised Statutes ; for it is declared, that post- 
humous descendants shall, in all cascs^ inherit in the same man^ 
net as if born in the lifetime of the intestate. The provision in 
the laws of some of the other states, such as Rhode 
Island, New Jersey, Pennsylvania, *and Missouri, would *390 
seem to be to the same effect, and admit of the same 
construction, (h) 

II. The second rule of the descent is, that if a person dying 
seised, or as owner of land, leaves lawful issue of different de- 
grees of consanguinity, the inheritance shall descend to the 
children and grandchildren of the ancestor, if any be living, and 
to the issue of such children or grandchildren as shall be dead, 
and so on to the remotest degree, as tenants in common. But 
such grandchildren and their descendants shall inherit only such 
share as their parents respectively would have inherited if 
living. 

The rule is thus declared in the New York Revised Statutes, 
and it probably is to be found in the laws of every state in the 
Union, (c) The rule apjdics to every case where the descend- 
ants of the intestate, entitled to share in the inheritance, shall be 
of unequal degrees of consanguinity to the intestate. Those 
who are in the nearest degree take the shares which would have 
descended to them, had the descendants in the same degree, who 
are dead, leaving issue been living ; and the issue of the descend- 
ants who are dead, respectively, take the share which their par- 
ents, if living, would have received. It may be illustrated by the 
following example: A. dies seised of land, and leaves B., a son, 
living, and D. and E., two grandsons, of C., a son who is dead. 
Here B., the son, and D. and E., the two grandsons, stand in 


(а) Basset v. Basset, 3 Atk. Kop.^03. 

(б) New York Revised Statutes, vol. ii. 754, see. 18. Griffith’s Law Register, 
under the head of each state, No. 6. 

(c) New York Revised Statutes, vol. i. 751, secs. 3, 4. Mass. Revised Statutes, 
Griffith’s Law Register, passim. Ordinance of Congress of 13th July, 1787. 
Kentucky Statutes, 1785, 1797. 
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diffeirent degrees of consanguinity; Rnd B. will, th^efore, under 
this second rule, be entitled to one half of the estate^ and D. and 
E. to the other half, as tenants in common. Or suppose A. 
should leave nqt only B., a son living, and D. and E., two grand- 
sons, by C., who is dead, but also F. and G , two great-grand-* 
sons, by H., a daughter of C., who is also dead. Here « 
*391 would be descendants, living in three different * degrees 
of consanguinity, viz : a son, two grandsons, and two 
great-grandsons. The (consequence would be, that B., the son, 
would take one half of the estate; D. and E., the grandsons, 
would take two thirds of the other half; and F. and G., the 
great-graiidsons, who take the*retnaining third of one half, and 
all would possess as tenants in common. Had they all been in . 
equal degree, that is, liad all of them been either sons, grandsons, 
or great-grandsons, they would, under the first rule, have in- 
herited the estate in equal portions, which is termed inheriting 
per capita. So that, when heirs are all in equal degree, they in- 
herit /yer capita.^ or equal portions, and when they arc in different 
degrees, they inherit per slirpe.s, or such portion only as their 
immediate ancestor would have inheriied if living. Inheritance 
pen stirpes is admitted when reprcsentalion becomes necessary 
to prevent the exclusion of pta-sons iu a remoter degree ;^as, for 
instance, when there is left a son, and children of a deceased 
son, and a brother, and children of a deceased brother. • But 
when Ihey are iu equal degree, as all, for instance, being 
grandsons, representation is not necessary, aifd would occa- 
sion an unequal distribution of the estate ; and they accord- 
ingly inherit per capita. This is the rule which prevails 
throughout the United Slates,^ with the exceptions, already 
noticed, of Rliode Island, New Jersey, North Carolina, South 
Carolina, Alabama, and Louisiana; and. it agrees with the 
general rule of law iu the distribution of personal property, (a) 
The law of descent, in respect to real and personal property, 


(a) See vol. ii. 425, of this work. The rule is* comprehensively and clearly stated 
in the Virginia Law of Descents, of 1792. Kevised Code of Virginia, vol. i. 237. 


1 So iu Arkansas. See Kelly’s Heirs v. McGuire, 16 Ark. 665 ; Scull v. Vaugino, |b. 
696. 
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bears, in this respect, a striking re*semblance to the civil law, as 
contained in the 118th novel of the Emperor Justinian, (a) 

The rule of inheritance per stirpes is rigidly adhered to in 
the English law of descent of real estates. Parceiu^rs, 

*in one single instance, do inherit per capita^ but this ^392 
is where the claimants stand not only in equal degree, 
but are entitled in their own right, as daughters or sisters of 
the common ancestor. They never take per capita when they 
claim Ihe land* yy/re represenlatlords ; arid, therefore, if a man 
hath two daughters, and they both die in his lifetime, the eldest 
leaving three, and the youngest one daughter, these four grand- 
daughters, though in equal degtf^e, yet claiming by right of rep- 
resentation, they inherit, per stirpes^ and the one of them takes 
as large a portion as the other three. (/>) The civil law, in this 
as well as in other cases respecting the succession to the prop- 
erty of intestates, went upon more equitable principles, but still 
it went not to the extent that our law has proeeedetl. Like the 
English law, it rigidly adln.'red to the doctrine of inheritance 
per stirpes^ that is, rejm^sentation took place ia wfinltum in 
the right line descending; but, with respect to collaterals, it 
permitted it, as we have done, only when necessary to prevent 
the exclusion of claimants in a remoter degree, (c) Thus, for 
examplt^, by the civil law, as well as by the general Araerican^ 
law of descents and of distributions already mentioned, a 
brother and a nephew took per stirpes, but nephews alone took 
per cajjila, (d) 

III. A third canon of inheritance, which prevails to a con- 


(a) The distinctive diameter of succession per sUrj^cs iind^ per capita^ tiiid the 
grounds on which they severally rest, is exceedingly well explained hy Vinnius, in 
his Commentary upon the Institutes, lil). 3, tit. 1, n. 6. 

(h) 2 Wood. Lee. 115. 

(c) Inst. 3, 1, 6. Novel, 118. 2 Blacks. Com. 217. 

(d) I.»ouisian}i is here, also, an exception to tlie general rule in this country ; and 
representation applies, in the collateral line, to brothers and sisters, and their descend- 
ants, whether they stand in equal or unequal degrees. Civil Code of Louisiana, No. 
893. The Code Najioleon, from whence the law of descents in Louisiana, in the 
descending and collateral lines, was taken, adheres in this case (sec No. 742) to the 
rule of representation ; and I apprehend the doctrine of representation is also ])re- 
served in these collateral cases in North and South Carolina, Alabama, and Kljode 
Island, notwithstanding the descendants in the collateral line may stand in equal 
degrees. 

VOL. IV. 
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siderable extent in this country, is, that if the owner of 
*393 * lands dies without lawful descendants, leaving parents, 

the inheritance shall ascend to them, either first to the 
father and next to the mother, or jointly, under certain qualifi- 
cations. 

(1.) Of the father. 

The estate goes to the father, in such a case, unless it came 
to the intestate on the part of the mother, and then it passes to 
her, or the maternal kindred ; and this is according to the rule 
in the states of Maine, New Hampshire, Rhode Island, New 
York, (fl) Kentucky, and Virgiifia. In Vermont, the widow, in 
default of issue, takes one half of the estate, and the father the 
other half, {b) In Massachusetts (c) and in Arkansas, the estate 
descends in all cases to the father, if the intestate leaves no 
lawful descendants. In Georgia, the widow of the intestate 
takes a moiety, if there be no children ; and the other moiety, 
or the whole, if there be no widow, goes to the father only, as 
one of the next of kin with the brothers and sisters, for the 
statute makes them equal of kin for the purpose of inherit- 
ance. {(1) *In Maryland, if the (estate was acquired by descent, 
it goes to the parent or kindred in the paternal or maternal line 
from which it descended. If otherwise, it goes to the father 
only in default of issue, and of brothers and sisters of the whole 
and of the half blood. In New Jersey, brothers and sisters of 


(a) New York Revised Statutes, vol. i. 751, sec. 5. Ibid. 753, sec. 12. The rule 
in New York, according to the 5th .section of the Revised Statutes above cited, and 
the amendments thereto, by statute of the 20th April, 1830, is, that if the intestate 
dies, without lawful dc.scendant.s, leaving a father, the inheritance descends to him, 
unless it came to the intestate on the part of. his mother, and she be living. But if 
she be dead, the estate .so descending on her part shall go to the father for life, and 
then to the brothers and sisters of the intestate, and their descendants, according to” 
the law of inheritance by collateral relatives ; if there be no such brothers or sisters, 
or their descendants living, the inlieritanco descends to the father in fee,^ 

(b) Revised Statutes of Vermont, 1839, p. 293. 

(c) Massachusetts Revised Statutes, 1836. 

(d) Hotchkiss’s Codification of the Statute liUW of Georgia, 1845. 

1 The rule, tliat in the descent of a newly purchased inheritance, the blood of the father 
is to be preferred, is not applicable where the descent is to brothers and sisters or thoir 
descendants. Brown v, Burlingham, 6 Sandf. 418. Smith v. Smith, 4 B. 1. 1. 
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the whole blood, and their children, take the inheritance in de- 
fault of lineal heirs, in preference to the parents, or either of 
them. But in default of such brothers and sisters, and their 
issue, the estate descends to the father in fee-simple, and if no 
father, to the mother for life, and after her death, to the brothers 
and sisters of the half blood, (a) The rule in Mississippi is 
essentially the same, except that the mother in the above case 
takes a fee, and the half blood take equally with the whole 
blood, unless they be kindred in the same degree, and then the 
whole blood are preferred. (6) In Louisiana, the father and 
mother succeed equally as next of kin to a moiety of the estate 
of the child dying intestate ahd without issue. The other 
moiety goes to the brothers and sisters and their descend- 
ants. If only one of the j)arents * survives, that parent ; * 394 
takes one fourth ; and it seems that such parent is a 
forced heir for the one fourth of the estate, and that the child 
cannot dispose of it by will, (c) The rule in Indiana resembles 
very much that in Louisiana; for, in default of issue, the father, 
or if he be dead, the mother, takes one half of the estate, and 
the other half is equally divided among the brothers and sisters, 
or their descendants. If no parents, the brothers and sisters, or 
their descendants, take the whole ; if none of them, and the 
parents be living, then the whole estate goes to the father, or if 
dead, to the mother, (d) In Illinois, in default of issue and 
their descendants, the estate goes as follows: the whole per- 
sonal estate and one half of the real estate to the widow, and 
the residue, cn: the whole, if there be no widow, to the parents, 
brothers and sisters, and their descendants, in equal parts ; and 
if only one of the parents be living, that parent takes as survi- 
vor a double portion. If there be no widow, or parent, or 
brothers, or sisters, or their descendants, then the estate descends 
inuequal parts to the next of kin in equal degree, computing by 


(a) Elmer^s Digest, 130, 131. R. S. of New Jersey, 1847, tit. 10, c. 2. 

(i>) Revised Code of Mississippi, 1824, p. 41.’ 

(c) Civil Code of Loui8iRna,*No8. 899, 907. Cole t;^Cole, 19 Martin, 414. 
(</) Hevisod Statutes of Indiana, 1838, p. 237.® * 

1 Hulme V. Montgomery, 31 Miss. (2 George) 106. 

2 Ramsey v. Ramsey, 7 Ind. 607. 
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the rules of the civil law. (a) In Maryland, the intestate 
dies without issue, the father succeeds, and if no father, then 
the estate goes to the brothers and sisters of the blood of the 
father and their representatives, and if none, then to the grand- 
father and his descendants ; and if that line fails, then in like 
^manner to the mother and her descendants and maternal ances- 
tors. The delineations arc specific and minute, (b) In Penn- 
sylvania, the father and mother take jointly for life, and for the 
life of the survivor, and if there be no issue, or brothers, or sis- 
ters, or descendants of the whole blood, the father and mother, 
if both ber living, and if not, the survivor, takes an estate in 
fee. (c) In* Missouri, the parents take equally with the brothers 
and sisters of the intestate. In South Carolina, by the act 
of 1797, in default of issue, or widow, (who takes a third or 
moiety, or two third parts of the estate, as the case may be,) 
the father, or if dead, the mother, takes the estate, real and per- 
sonal, in conjunction with the brothers and sisters, in equal 
shares, {d) In Connecticut, Ohio, North Carolina, Tennessee, 
Mississippi, and Alabama, the father takes only in default of 
brothers and sisters, (e) In Delaware, the parents arc postponed 

(a) llcvisc<l Laws of Illinois, edit. 183:1, p. 62.5. 

{h) Dorsey’s Laws of Maryland, toI. i. 745. 

(c) Act of April 8tli, 1833. rurdoii’.s Dijr. 5.50, 551. 

(d) Watson r. Hill, 1 M’Cord’s Hej). 161. But by the statute of 1791, {vide supra, 

p. 29,) the husband surviving his wife, takes under tlic statute of distributions of South 
Carolina, the same share of her real estate that she would have taken of his estate if 
she had survived. • 

(c) In Alabama, the widow takes a moiety in dower, if there bo no lineal descend- 
ants. Aikin’s Dig. 2d edit, p, 129. She takes, in Missouri, in tliat case, one half 
of the real and personal estate uhsoliitely. In Ohio, in defauU of lineal descendants, 
the estate passes to the brothers and sisters of the intestate of the whole blood, and 
their representatives ; and in default of the whole hlood, the estate passes to the 
brothers and sisters, and their descendants of the half hlood. Statute Laws of Ohio, 
1831, p. 253. If there bo no brothers or sisters of the half blood, or their repreicn- 
tatives, the estate ascends to the father, and if he he dead, to the mother.^ Ibid. 
In Connecticut, the parents arc preferred to the half hlood in the above case.. Re- 
vised Statutes of Connecticut, 1821, p. 207. Ibid. 1838, p. 235. In Tennessee, 
under the statutes of 1784, the estate, in defauK of issue, and brothers and sisters, 
and their issue, vests in in the parent from whom derived j or if the estate was 

1 Real estate of an intestate, to whom it came by gift from tile intestate’s paternal 
grandfather, descends to the brothers and sisters of the father, in preference to the grand- 
father. Curreii v. Taylor, 19 Ohio, 36. • 
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to the brothers and sisters, and their descendants ; and in de- 
fault of brothers and sisters, the estate is distributed equally 
“ to every of the next of kindred of the intestate, who are in 
equal degree.” I do not know what construction has been 
given to the statute on this subject in Delaware ; but the next 
of kindred to the intestate^ I presume, must be the parents, if 
living. They are nearer of kin than brothers and sisters; but 
the statute having given brotliers and sisters the preference, and 
then, in default of them, to the next of kindred to the intestate^ 
it would seem, that the claim of the parents as next of kin re- 
assuiTies its force, and that both father and mother jointly must 
be entitled to the inheritance. In North Carolina, the parents, 
or the survivor of them, take for life only, in default of issue, 
and of brothers and sisters ' and in New Jersey, if there be no 
lawful issue, nor a brother or sister of the whole blood, or their 
lawful issue, the father takes the inheritance in fee ; unless it 
came to the person last seised from the mother by descent, de- 
vise or gift, in which case it descends as if the person dying 
seised had survived his father, (a) 

* The admission of the father to the inheritance of * 395 
his children dying intestate, and without, lineal descend- 
ants, is an innovation, and a very great improvement upon the 
English comrnon-lavv doctrine of deScents. The total exclusion 
of parents, and all lineal ancestors, in such a case, is said to be 
peculiar to the English law, and to the laws of other nations, 
which have been deduced from the feudal policy, [b) Sir 


acquired by the intestate, then it vests in the father in fee, if livinj^, and if not, tlien 
it descends to the mother for life, and then to the heirs of the intestate on the part of 
the father, and in default thereof, to the heirs on the part of the motlicr. Lands ac- 
quired by descent from the father^ do not even vest in the mother for life, but go to the 
collateral relations on the father's side. 2 Yerger, 115. Roberts v. Jackson, 4 
Ycrger, 308. Hoover v. Gregory, 10 Ibid. 444. Statute Laws of Tennessee, edit. 
18«6, p. 249.1 

(a) Griffith’s Law Register. Elmer's N. J. Dig. 130. Reeve’s Treatise on the 
Law of Descents. Statutes of the several States, published by John Anthon, Esq., 
as an Appendix, or third volume to Sheppard's Touchstone. New York Revised 
Statutes. North Carolina Rcvis§d*Statutcs, 1837, p. 237. 

(b) By the Saxon laws, however, upon the death of the son without issue, the filther 
inherited. Laws of Hen. I. c. 70, and by the Spanish law, (and which constitutes the 


1 Whitcomb v. Reid, 81 Miss. (2 George) 667. 
88 * 
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Martin Wright has labored to vindicate the English rule on the 
feudal theory, by a train of artificial and technical reasoning, 
which has no rnaimer of foundation in the principles of justice. 
So far as the fend was presumed to be antiqmm aut palermm^ 
it was deemed to have passed already through the father, and, 
therefore, he could not succeed. It would be repugnant to the 
fiction ; and the rights of the father, as it seems, must be sacri- 
ficed to sustain it. The lieir was also bound to show himself 
entitled by a regular course of descent from the first feudatory 
or purchaser ; and Ihc best evidencje of that which the case 
afforded, was to prove lhat he was heir of the whole blood 
* 396 to the person last seised! (a) The very artificial * nature 


law of Texas,) in default of lineal descendants, ^he parents, and in default of parents, 
the grandparents, equally on the part of the father and the mother, succeed to the 
estate, and collaterals do not take until failure of the ascending line. Instituiioiis of 
tlie Civil Law of Spain, by Aso. i't Manuel, b. 2, tit. 4, cb. 3. Wliitc’s new llecopila- 
cion of the Laws of Spain and the Indies, Phil. 18.49, p. 110, in which is inr*orporated 
theTnstitutes of Aso. it Maimel, and the laws of Coabuila ami Texas. 

(«) Wright on Tenures, 179-185, Sir William Bbickstone (Com. vol. ii. 211, 212) 
has followed implicitly the reasoning of Sir Martin Wright; and he cliargcs Sir Edward 
Coke with having adopted the quaint reasoning of Bra(‘ton, who “ regulates,” as he 
says, ‘'■the descent of lands necording to the laws of gravitation.’’ This reflection on 
the good sense and taste of Coke and Braeton, a])pears to me to be utterly unmerited 
and groundless. « 

Braeton, after speaking of the descent of the fee to the lineal and collateral 
heirs, adils : dvscendil iUiqm jus (jnasi jmndtrosnm quid tadans deorsum recta lined 
vd lransvers(di, et nuuqnam reuscendit ea via qua descendit, A latei'e tamnn nscendit 
alivAii propter defectum iurndum iuferiiis jn'uvenientium, Braeton, lib. 2, c. 29, 
sec. 1. Lord Coke, (Co. Lilt. II, a,) after giving the maxim in Littleton, that 
inheritances may lineally descend, but not ascend, barely cites the passage in 
Braeton, to prove that Iini‘al ascent, in the right line, is prohibited, and not in the 
collateral, lie also refers to Tiatcliffe’s case, (3 Co. 40,) where some reasons arc as- 
signed for excluding the lineal ascent, and the law of gravity is not one of them. The 
words of Glanville (lib. 7, c. I) arc to the same effect, luvreditas naturallier descendit, 
nunquam nuturaUter asceudil. This is clearly the course and dictate of nature. It 
is alluded to in one of the Epistles of St. raid, (2 Cor. xii. 14,) and it was frequently 
and pathetically inculcated in the classical as well as’ in the juridical comitositions of 
the ancients. Taylor’s Elements of the Civil Law, 540-542. The ascent to parents 
is up Btreem, and against the natural order of succession. Braeton admits the ascent 
in collateral cases, which shows that he did not consider descent “regulated ” by any 
darj^ conceit. The “ laws of gravitation ” were unSnowui when Braeton wrote. He 
merely alluded to the descent of falling bodies by way of illustration ; and it was a 
beautiful and impressive allusion, worthy of the polished t^ste of Braeton, and the 
-grave learning of Coke. 

The new English statute of descents, of 3 & 4 Wm. IV. c. 106, has essentially 
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and absurd results of the, English rule, are strikingly illustrated 
by the welbknown case stated by Littleton, (a) that though 
the father never can be heir to his son, for the inheritance never 
can ascend, and the uncle, or father’s brother, though in a re- 
moter degree, will have the preference ; yet, if the uncle should 
die irttestate without issue, the father, as heir to the uncle, may 
succeed to the inheritance of his son ; for, says Littleton, he 
cometh to the land l)y collateral descent, and not by lineal as- 
cent. So, it has been hel<l, that if eitlicr panait stood in the 
relation of cousin to the son, and they will inherit in that char- 
acter, though not; as father or mother, (b) 

By the Jewish law, on failu»^. of issue, the fatluT succeeded 
to the son. (c) And l)y the lioinan law, on failure of 
* lineal descendants, the parents, or lineal nseendents, *397 
succeeded in conjiUK^tion with the brothers and sisters 
of the intestate, to his inheritance, {(f) It was, liow(?vcr, a fixed 
principle in the civil law, that collaterals e.ould never exclude 
ascendants, even in the remotest degree ; and no collaterals, 
beyond brothers’ and sisters’ children, could share, in any degree, 
the estate with ascendants, (c) But the succession of parents, 
in the ascending line, was regardt^d by the civil law, as lucluosa 
hcorediiaSj or Iristis successio ; and the natural order of mortality 
was held to be disturbed, (f) The Napoleon code, (g*) in imi- 


altcrcd the commoii-Iaw canon of descent. It admits the aseendinj^ line to the succes- 
sion on i’ailure of the descending line, and before a resort to collaterals. Thu.s the 
father succeeds as heir to the inheritance before brothers and sisters, and the grand- 
father before uncles and aunts, Paierruil ancestors and their descendants were to 
have preference over maternal ancestors and their descendants, and male paternal and 
maternal ancestors are preferred to female. 

{a) Litt. sec. 3. 

(&) Eastwood V. Vinckc, 2 P. Wnis. G!;i. By the law of Hen. I., in default of 
children, the estate descended tniho. pmrnla; and in default of parents, to Uic brothers 
and sisters ; and in default of them, to utieles and aunts ; hut with a preference 
throughout to tlic male line. L. L. Hen. I. c. 70. See Wilkins’s Leges Anglo- 
SaxonicsB. 

(c) Jones’s Com. on Isieus, 181. Seldcn, do Success, in bona defunct, ad leges 
Ebraj. c. 12. ^ t 

((/) Novel, 118, c. 2. 

(e) TayloPs Elements of the Civil Law, 542. 

(/) Inst. 3, 3, 2. Code, 6, 25, 9. We have a striking allusion to this sentiment of 


(g) Secs. 746, 747, 748, 751. 
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tation of the rule in the civil law, gives to the parents of a child 
dying without issue a moiety of his estate, and to the brothers 
and sisters the other moiety. Toullier {a) justifies the ascent of 
the inheritance to parents in default of issue, as being laid on 
the foundations of natural law equally with lineal descent ; and 
he severely arraigns, as unjust and dangerous, the theory of 
Montesquieu, (b) who refers the whole right of succession in the 
descending, as well as in the ascending line, solely and exclu- 
sively to positive institution. Montesquieu is not singular, for 
Archdeacon Paley refers the right of succession entirely to the 
law of the land, (c) The elder text- writers on public law have 
generally placed the clakn of children to the inheritance 
*398 of their parents on the law of * nature, and the claims of 
parents to the child’s estate on failure of issue, as partak- 
ing of the same reason, though in an inferior degree. But 
Grotius admits that the law of succession in its modifications 
has exceedingly varied in different countries and ages, and that 
the law of nature is not of precise and absolute obligation on 
this subject, {d) 

(2.) Of Vie mother. 

If the inheritance came to the intestate on the part of .the 
mother, though his father survive him ; or if he does not survive 
him, and the mother survives, and there be a brother or sister, 
or their descendants, the mother takes an estate for life only ; 
and if there be no brother or sister, or their issue, or father, she 
takes the inheritance in fee. (e) 


nature, in the address of tlic provisional government of Paris to the Prcncli nation, on 
the (Uh of April, 1814, when the imperial sceptre was fulling from the hands of Napo- 
leon. Th^y exhorted the nation to restore the ancient monarchy, and look for the 
return of peace and the pacific arts, so that the French youth might no longer he cut off 
hy arms before they had strength to bear them / and the. Order of nature no longer be inter- 
rupted; and that parents might hope to die before their children. 

(а) Droit Civil Fran^ais, tom. iv. sees. 124, 126, note. 

(б) L'Esprit des Loix, liv, 26, c. 6. 

(c) Principles of Philosophy, b. 3, part 1 , c. 4. 

(d) Grotius, do Jure B. & P. b. 2, c. 7, secs. 5, 1 1 , Puff. Droit des Gens, par Barb. 
4,11,13. 

(e) In Arkansas, if there be no children, or father, the mother takes the estate. 
By the Act of New York, of May 13th, 1845, if the deceased leave a mother and no 
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This is the rule in New York, {a) and in Pennsylvania the 
mother, in default of issue, takes a life interest in the real estate 
jointly with the father, or solely for life if she survives hijn. 
And in default of issue, and brothers and sisters, and their de- 
scendants of the whole blood, the real estate descends in fee to 
the father and mother, if bolh be living, and if not, to the sur- 
vivor. (&) In New Jersey, the mother takes a life-estate, if the 
intestate dies without issue, or broiher or sister of the whole 
blood, or their issue, or fatluT; (e) and in North Carolina, she 
takes with the father, or as survivor, an estate for life only, in 
default of issue, and in dt^fault of brothers and sisters. She 
takes no other estate in Tenn(‘s*ee, nor even that (?slate, unless 
in default of a father. (^/) On the other hand, in Illinois and 
Louisiana, she* is received on the most favorabh^ terms; and, in 
default of issue, she tak<is equally a ])ortion of the inheritance 
with the father; being, in Louisiana, a moiety of the estate be- 
tween them, and, in Illinois, as 1 should apprelnind, the parent 
or parents take the whohi estate as next of kin. In Georgia, the 
wido\A^of the intestate takes a (diild’s share of the estate ; 
and if no issue, then she takes a moiety. If no widow, *399 
issue, or father, the motlua* takes an equal share, as one 
of the next of kin, with the brothers and sistets. The mother, 
in Vermont, takes equally with the brothers and sisters of the 
intestate. On default of issue and widow, (for she takes half 
of the estate,) and father, and brothers, and sisters, the ?riother 
takes the whole estate as next of kin. (e) The law of Maine 


child, or descendant, or father, hrotlier, sister, or their rej)res<‘ntativcs, the, mother 
tajies a moiety of the estate if there he a widow, and the whole if there be none. 

(а) New York Revised Statutes, vol. i. 752, sec. G. 

(б) Act of April 8th, 1833. Tiirdou’s Di;;. 550, 551. But in the ease of Maflitr. 
Clark, 6 Watts & Serir. 25S, the father died intestate, leaving two danglitors infants, 
who died iinniaiTied and without issue, leaving a mother, it was held, that the brothers 
of the father took the estate, hy deseent, under the Aet of 1833, and not the mother. 

(c) Aet of 1838. Elmer’s I*)ig. 131. U. S. of New Jersey, 1847. 

(d) In Tennessee, under tlie ^n^utcs of 1784, lands acfiuired by descent from the 
father, do not, upon the death of the child, intestate, and without issue, or brother or 
sister, vest in the mother fur life, but go to the uncles and aunts on the father’s side. 
Her life-estate by inheritanee from her issue is confined to lands actpiired by such 
issue, and when the child leaves no father living. Vtde supra, p. 394, n. 2. 

(fi) Revised Statutes of Vermont, 183^, p. 292. 
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and New Hampshire is nearly similar, but with this variaction, 
that the mother takes equally with the brothers and sisters, and 
they all take alike, and the widow of the intestate is confined to 
her common-law dower. In Massachusetts, Rhode Island; Con- 
necticut, Ohio, Delaware, Maryland, Alabama, and Mississippi, 
the mother takes the inheritance in default of issue, and of 
brothers, and sisters, and father. But if there be brothers and 
sisters, then, by the laws of Massachusetts, Rhode Island, Vir- 
ginia, Kentucky, and South Carolina, in default of issue, and 
father, the mother shares e<iually with the brothers and sisters, 
and their descendants ; and, in Missouri, she shares equally with 
them and the father, though hd be living ; and, in Connecticut, 
she shares equally with the father; and, in Indiana, .she takes 
two shares instead of one.^ 

In the ancient Attic laws of succession, the inheritance of an . 
intestate without issue, went to the collateral kindred on the 
father’s side, with a uniform preference of males ; and it did not 
descend to the kindred on the motlier’s side, until the relations 
in the paternal line, to the degree of second cousins, had* failed. 
The mother, at Athens, as well as at Jerusalem, was excluded 
from the inheritance of her son. This appears from the speech 
of IsGDUS on the estate of Hagnias. Among the Jews, in default 
of issue, the father succeeded to the estate of the son, excluding 
the mother and collaterals, (a) The decernviral law at 
*400 Rome, and, * which seems, in this instance, says Sir Wil- 
liam Jones, to have been borrowed from that of Solon, 
excluded mothers from the right of succession to their children. 
This rigor was sometimes mitigated by the lenity of the praetors. 
Relief was promoted by the Senatiis consultum Tertullianum, 


(a) Mater et cotjnalio matmia a successhne exdusa penitus. Selden, de Success, in 
boiui defunct, nd lo^^os Khraa. c. 12. Lord Cli. J Holt, in Blackboroiigli v. Davis, 1 
r. Wins. 52, says, that this was according to the construction of the Jewish doctors 
upon the 27th chapter of Numbers ; and it is so stated in Selden, Ibid. c. 12. See 
also Antiquities of the Jewish Republic, by Thoinns Lewis, vol. iii. 324. 


' III Texas, if an intestate dies without issue and leaves one parent surviving, that 
parent inherits all the estate of tlie intestate, to the exclusion of his brothers and sisterlt. 
Prendorgast v. Anthony, 11 Texas, 165. 
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in the time of Hadrian., and completed, with some restrictions, 
by the Justinianean code. \a) 

The great diversity of opinion and policy among different 
nations, as to the succession of parents, and which appears so 
strongly in our American codes, is very strikingly illustrated in 
the Jurisprudence of Holland. In South Holland, the inheri- 
tance, in default of issue, ascends to the parents, m case they are 
both alive. But if only one of them survives, (and it is imma- 
terial which of them,) the survivor is wholly excluded, because 
there is a separation of the bed. On the other hand, in North 
Holland, the surviving parent divides the estate with the brothers 
and sisters of the deceased, wheiiher they be of the full or half 
blood ; and if there be no brother or sister, the surviving parent 
takes the whole. (/>) 

IV. If the intestate dies without issue or parents, the estate 
goes to his brothers and sisters, and their representatives. If 
there be several such relatives, and all of equal degree o(^ con- 
sanguinity to the intestate, the inheritance descends to them in 
equal parts, however remote from the intestate the common 
degree of consanguinity may be. If they all be brothers and 
sisters, or nephews and nieces, they inherit equally; but if some 
be dead leaving issue, and others living, then those who are 
living take the share they would have taken if all had been 
living, and the descendants of those who are dead inherit only 
the share which their parents would have received if living. The 
rule applies to other direct lineal descendants of brothers 
and sisters, and *the taking per capita when they stand *401 
in equal degree, and taking per stirpes when they stand 
in different degrees of consanguinity to the common ancestor, 
prevails as to collaterals, to the remotest degree, equally as in 
the descent to lineal heirs, (c) 

The succession of collaterals, in default of lineal heirs, in the 

(а) Jones’s Iseeus, Pref. Discourse. His Commentary on Isseus, 183, &c. Novel, 
118, c. 2. 

(б) Van der Linden’s Institutes ®f«the Laws of Holland, by J. Henry, Esq., 1. 1, c. 
10, sec 2. 

(c) Pond V. Bergh, 10 Paige, 140.1 


1 Beebe v. Qrilfing, 14 K. Y. (4 Kernan) 236. 
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descending and ascending lines, has exivsted amoag all nations 
who had any pretensions to civility and science, though under 
different modifications, and with diversified extent. In this 
fourth rule, (and which is the rule in New York,) (a) the ascend- 
ing line‘, after parents, is postponed to the collateral line of 
brothers and sisters. The rule 1 have stated is perhaps univer- 
sally the rule in this country, that brothers and sisters are pre- 
ferred, in the ordc^r of sucec^ssion to grandparents, though the 
latter stand in an equal degree of kindred. (Z?) This, is by 
analogy to the rule of distribution of the personal estate of in- 
testates, as- settled in Ihe civil and in the English law. But 
there are very considiTahle dilt ‘reneges in the laws of the several 
states, when the next of kin, in this collateral line, are nephews 
and nieces, and ilie claims of unch^s and aunts to share with 
them are iritt'rposcul. The direct lineal line of descendants from 
brothers and sisters, however remote they may be, take exclu- 
sively and by repn^sentalion, under Ihe rule in New York, so 
long as any of that lim^ (;xist. But this is not the case in 
*402 many of the United States ; and the ruhj is, therefore, * to 
be received with this qualification, that in most of the 
states, nephews and nieces, and their descendants, take as th(a*e 
stated, but they do not take ex(‘lusively. In Massachusetts, if 
there be no lineal deseemdants, nor father, the estate descends in 
equal shares to the brothers and sisters and mother, and to the 
children of any d(H*('ased brother or sister by right of representa- 
tion ; but if there be no brother or sister living, the estate de- 
scends to the mother in ('xelusion of the issue, if any, of deceased 
brothers or sisters, (r) Uncles and aunts take equally with the 


(tt) New York Kovisi'd Statutes, vol.i. 752, secs. 7, 8, 1), 10. The law of descent, 
in New York, is on this point altered and improved ; fur it appours tliat hy the law of 
1786, ne[)hews and nieces took pirsiirpea in all eases. Jaekson r. Thurman, 6 Johns, 
licp. 322. 

{!)) By the Civil Code of Louisiana, art. 908, and in Arkansas, if a person dies 
leaving no descendants, nor father nor mother, his brothers and sisters, or their de- 
scendants, inherit the wliole succession, to the exclusion of the. ascendants, and other col- 
laterals. The old Civil Code of Louishiiia was uifferent; since, according to that 
code, heforo collateral relations could set up a claim to the inheritance, they must 
have shown that the relations in the a^emiiwj line fiad reused to exist. Hooter’s Heirs 
v. Tippet, 12 Martin’^ llep. 390. Bernardino v. L’Espinasse, 18 Ibid. 94. ’ 

(c) Massachusetts Revised Statutes, 1836. 
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nephews and niecewS, as* being of equal kin, in the states of New 
Hampshire, Vermont, and North Carolina. But nephews and 
nieces take in exclusion of them, though they be all of equal 
consanguinity to the intestate, in the states of Maine, Massa- 
chusetts, Rhode? Island, Connecticut, New York, New Jersey, 
Pennsylvania, Delaware, Maryland, Ohio, Indiana, Illinois, 
Kentucky, Virginia, (a) Tennessee, South Carolina, Qeorgia, 
Alabama, Louisiana, Mississippi, and Missouri. I draw this 
conclusion, because the inheritance appetirsto be given, in those 
states, to the brothers and sisters, and their descendants or chih 
dren^ before recurr(nicc is liad to a distiru^t branch of the grand- 
parents’ stock. The principle oil which the rule is founded is, • 
that collateral kindred, claiming through the nearest ancestor, 
are to be preferred to tlie collateral kindred, claiming 'through a 
common ancestor more remote. The claim of the nephew is 
through the intestate’s father, and of the uncle, through tlie 
intestate’s graiuinither. 

Ill several of the states, as in Maine, New Hampshire, Ver- 
mont, Rhode Island, Connecticut, Pennsylvania, Maryland,, 
Georgia, and Mississippi, there is no representation among col- 
laterals, after brothers’ and sisters’ children ; [b) nor in Delaware, 
after brothcTs’ and sisters’ grandchildren ; nor in Alabama, and 
Mississippi, after the descendants of brothers and sisters ; and in 
some of the states, as in Now Jersey, there does not appear to 
be any positive jirovision for the case. In Louisiana, represen- 
tation is admitted in the collateral line, in favor of the children 
and descendants of the brothers and sisters of the de- 
ceased. (c) In North Carolina, the claimants take per *403 

(a) Davis v. Howe, 6 Uandolpirs Hop. 355. In this case, the Virginiti Act of De- 
scents, of 1785, and its analo'j^y to the principles and rules of the Enj^lish statute of 
distribution of the personal estate of intestates, and the rules of the civil law from, 
whence it was l)orroAvcd, are examined with great industry and legal erudition. 

(()) This was also formerly the ease in New York, under the statute of descents of 
1786. In Maine, the intestate died without leaving issue or parents, but leaving tt 
child of a deceased brother, and the grandchildren of another brother deceased, and it 
was held that the child took the ^isftitc, and the grandchildren were not entitled to a 
distributive share of the estate, because the statute in that state was equivalent in its 
effects to the legal provision in the English statute of distribution, that there should 
be no representation among collaterals beyond brothers* and sisters* diildrcn. Quinby 
V. tiiggins, 14 Maine Rep. 309. 

(c) Civil Code, art. 893. But representation, for the purpose of inheritance, docs- 
VOL. IV. 39 
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stfrpe.% in every case, even though the claimants all stand in 
equal degree of consanguinity to the common ancestor, and 
go do the descendants of brothers and sisteirs by the law of 
descent in Alabama.^ 

The distinction between Ihe claims of the whole and of the 
half blood, becomes of constant application in cases of a col- 
lateral succession 1o real estates; and there is a \vide difference 
in the laws of the sevi^al states in relation to that distinction. 
The^half blood was, until lately, entirely e-\ eluded by the Eng- 
lish law, on the very .artificial rule of evidence, that the person 
who is of the whole blood to the person last seised, afl'ords the 
.best presumptive proof that lie“is of the blood of the first feuda- 
tory or pur(ihuser. («) Our American laws of descent would 
seem to t)e founded on more reasonable principles. The Eng- 
lish rule of evidence may be w<*ll fitted to the case to which it 
is applied; but the necessity or policy of s(‘arclnng out the first 
purchaser is to be questioned, so Jong as the last owner of the 
estate, and the proximity of blood to him, are ascertained. In 
Maine, Now Hampshire, V(naTio!it,'^ Massachusetts, (6) Rhode 


not extend to the children of cousins of the deceased. Ratcliff v. Ratcliff, 19 
Murtin’8 Rei». 

(a) 2 RIack.s. (^0111.228-231. The rule of the Knj»lisli coniirion law is, that the 
heir claiming: collateral descent nmst Itc the nearest collateral heir of the whole 

Mood of the jKMson last seised on the part of the ancesior through whom the estate 
descended. Leach, V, C., in Hawkins r, Shcweii, 1 Sim. & Stii. 260. And the 
descent between two brothers was held to he an ivnuediato. descent, and therefore title 
inij>lit he made by one ])rother or his representative to or through another, witlioiit 
mentioning: their common ancestor. 2 Ularks. (h»m. 226. Rut in 1833, by the statute 
of 3 and 4 Win. IV. c. 106, tlie distinction between tlic whole and the half blood in 
the descent of real pro])0rty and between brothers, is in a great measure abolished. 
The half blood are to succeed to the inberitaiice next after any relation in tlie same 
degree of tiic whole blood and bis issue, where the eommoii aitecsior shall be a male; 
and next after the common ancestor, where such ancesntr shall be a female. And no 
brother or sister shall be. considered to inherit immediately from his or her brother 
or sister, but every descent from a brother or sister shall be traced through the 
parent. 

(i) Mass. Revised Statutes, 1836. Revised Statutes of Vermont, 1839, p^292. 


1 Clement v. Cauble, 2 Jones’ Eq. (N. 0.) 82. Stallworth v. Stallwortli, 29 Ala. V6. 

* Prescott i>. Carr, 9 Foster* 453. 

* Hatch V. Hatch, 21 Vennont R. 450. * 
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Island, (a) New York, ‘(6)^ Illinois, North Carolina, Mary- 
land, and Tennessee, (d) there seems to be no essential distinc- 
tion left between the whole and the half blood. They are 
equally of the blood of the intestate. But in the states of Con- 
necticut, New Jersey, Pennsylvania,*^ Delaware, Ohio,^ 
Indiana, Miryland,(e) * Virginia, (/) Kentucky,^ South *“404 


(a) Gardner v. Collins, 2 Peters’s U. S. Hep. 58. .3 Mason’s Hep. 398, S. C. 

[h) New York Hevised Statutes, vol. j. 753, .see. 15. 

(c) Act of 1808. North Carolina p. 237. Nortli Carolina H. S. 1837. 

(d) It was the ohject of the Act of 1784, adopted in Tennessee, to preserve real 
estate derive(i hy desecni, in the blood of the iraiiMniiiing aneestor, and the whole and 
half blood of such ancestor take equally. *Hut.ler r. Kin;;, 2 Yerj^er’s Itep. 115. In 
Niehol V. Dupree, 7 Yerger, 415, the claims of the half blood, nuder the statutes of 
1784 and 1797, were extensively discussed, and tliey*wcre considered us equally eu- 
tirled under the law of descents in Tennessee, witli the whole blood. Statute X.aw9 
of Tennes.see, edit. 1830, pp. 248, 249, 250.^ 

(e) In Maryland, the whole and half blood take equally ancestral estates; hut if 
the intestate acquired the estate by purchase, in contradistinction to title by descent, 
brothers and sisters of the whole blood have the preference. This was by the statute 
of 1786. Hall a. Jacobs, 4 llurr. &. Johns. 245. Maxwell v. Seney, 5 Ibid. 23. See 
also Dorsey’s Laws of Maryland, vol. i. 746, edit. 1840. The Ordinance of Congress, 
of 1 3th July, 1787, for the governimmt of the northwest territory, (and which terri- 
tory now includes the states of Ohio, Indiana, Illinois, Michigan, &-c.,) provided, in 
the law of descents, that there .should in no case l>e a distinction between kindred of 
the whole and half blood. But a distinction would appear to have been subsequently 
created by statute in Ohio and Indiana. See sw/u-n, p. 394, and OritfiLh’s Register, 
and Hevised Statutes of Indiana, 1838, p. 237. In (/lark n. Sprague, 5 Blackf. Ind. 
Hep. 412, it was adjudged that, under the Act of 1831, the words brothers and sisfet'S 
included as well brothers and sisters of the half as of the whole blood in the case of 
intestate estates, both of real ami personal estate. The. subsequent Indiana statutes 
of 1838 and 1843, on the subject of descents, contain provisions in favor of the half 
blood .0 

(/) In Virginia, collaterals of the half blood take half portions, unless all tlic col- 
laterals be of the half blood, and then they take whole portions. Revised Cmle of 
Virginia, vol. i. 237. 

1 Brown v. Burlinglinm, 6 Sandf. C. R. 418. Beebe v. Grifflng, 14 N. Y. (4 Kernau) 
235. 

2 Dauner r. Shisslcr, 81 Penn. State R. 289. 

8 Oliver v. Sunders, 8 Ohio, (N. S.) 601. 

* Petty r. Malier, 15 B. Mon. 591. Dri.skell v. Hawks, 18 B. Mon. (Ky.) 856. 

6 An intestate died without issiuf leaving brothers of the whole blood, and a sister of th« 
half blood on the part of the mother; Held, that as to the personalty, the brothers and lialf 
sister took equal shares ; but that the brothers took the real estate to the exclusion of the 
half sister. Dradrick v. ArmoOr, 10 Humph. 588. See, also, Nesbit t?. Bryan, 1 Swan, 
(Tenij.) 468. 

^ Case V, Wildridge, 4 Ind. 51. 
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Carolina, Georgia, Alabama, (h) Mississippi, (c) Missouri, 
and Louisiana, (d) there is. a preference (though more or less 
extensive in different states) given, by the law of descend- 
ants, to Ihe whole blood.^ The half blood is only postponed, or 
its share diminished, and nowhere is it totally excluded, (e) 
There is a difference, also, in the laws of the several states, 
between the succession to estates which the intestate had ac- 
quired in the course of descent, or by purchase. If the inheri- 
tance was ancestral, and came to the intestate by gift, devise, or 
descent, it passes to the kindred who are of the blood of the 
ancestor from whom it came, whether it be in the paternal 
or maternal line, so as to excl'ude the relations in the adverse 
line until the other line be exhausted. This is the rule in 


(rt) Lawson v. Perdriaux, 1 M’Cord’s Rep. 450. In North Carolina, under the Act 
of 1808,011 fuiluru of lineal de.seendants, the inheritance transmitted by descent or 
devise from un ancestor, (grandfatlier,) goes to the next collateral relation of the per- 
son last seised who w'as of the blood of such ancestor, though a cou.sin, rather than 
to a half brother, ex parte maUmay for he was not of the blood of the ancestor. Felton 
V, Billups, 2 l)ov. & Battle, 308. 

{b) Kindred of the whole blood preferred to ^kindred of the half blood in the same 
degree. No.other difference. Digest of Laws of Alabama, 885. In Georgia, by Act 
of I2th December, 1784, if a person dies without issue, Icavirig no brothers or sisters 
in the paternal line, a preference seems to he given to the half blood in the maternal 
line. But in the jiaternal line brothers and sisters of the whole and half blood in- 
herit eijimlly. Prince's Digest of the Laws of Georgia, edit. 1837, p. 223. Univer- 
sity V. Brown, 1 Iredell’s Law Rep. 387. 

(c) Fathoree v. Futheree, Walker’s Miss. Rep. 311. Revised Code of Mississippi, 
1824. p. 41. 

(fi) Civil Code of Louisiana, No. 909. Revised Statutes of Missouri, 1835, p. 223. 
Under the present Civil Code of Louisiana, promulgated in 1825, brothers and sis- 
ters of the whole blood do not exclude those of the half blood from thcinhcritancc. 

(e) In Pennsylvania, by Act of 8th April, 1833, and in New Jersey, by Act of 
1838, the half blood succeeded by dcsccnt,,in default of issue, brothers and sisters of 
the whole blood, and their descendants and parents. Purdon’s Dig. edit. 1837, p. 
55], sec. 6, Rimer’s Dig. 131, R, S. of N. J. 1847. In such a case, sisters of the 
half blood take to tlie exclusion of tlic more remdte kindred of the whole blood. 
The word hhod, in its natural and technical sense, includes the half blood. Baker v. 
Chalfant, 5 Wharton, 477. In Alabama there is no other distinction between the 
whole and the half blood, except that kindred of^ the whole blood, in equa/ degree with 
the half blood, arc preferred. Aikin’s Dig. 2d edit. p. 129. 


* In South Carolina, uncles and aunts of the half blood are entitled, as next of kin, in 
preference to first cousins of the whole blood. Perry e. Logan, 6 Rich. Eq. 202. 
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Rhode Island, Connecticut, New York, (a) New Jersey, (/;) 

• Ohio, Virginia, Tennessee, and North Carolina. Tlue *405 
distinction does not appear as a positive institution in 
many other states, as in Maine, New Hampshire, Vermont, 
Massachusetts, Pennsylvania, Georgia, Alabama, Mississippi, 
and Missouri, (c) The estate, as I presume, descends in those 


(a) Now York Revised Statutes, vol. i. 752, 75.S, sees. 10, 1 1, 12, 15. The words in 
flic laws of the several states re;;iilatin«^ the descent of aiieestrtil inheritauees require 
that ttie heir should be of the UimhI of the ancestor. This would, in the ordinary sense 
of the words, admit the Iialf lilood, for they may be of the blood of the ancestor^ though 
only of the half blood to the intestate, liut the statute of Pennsylvania has been 
understood to exclude the half blood in thttease; and this (toustriiction arises from 
the wording of the estate; and Cli. J. Reeve says it is peculiar to Pennsylvania. 
Reeve's Law of Descents, 382. The statute of Connecticut says siinjdy of the blood 
of the ancestor. The New York Revised Statutes have adopted the same rule ; and 
in that solitary instance excluded the half blood, as not being of the, blood of the ancestor. 
The 15fh section referred to is not suseeptihle of any other eonstruetioii. Tlie learned 
author ( f tlic treatise of descents was mistak(*n in supposing, when he wrote, that the 
law of Pennsylvania wwh fyvuliar. The law of N<'w York, of 178ft, then in force, had 
the same peculiarity, and it has been continued. So, also, in cases to which the rules 
of the state do not extend, the canons of^inhcritance at common law still apply ; and 
in these two respects the exclusion of the half blood continues to exist in the law of 
Now York. Tn Ohio, tlie statute, in regulating the descent of annestral eHtntes, gives 
the estate, in default of lineal descendants, to the hroihcrs and sisters of the intestate, 
tvho may tw of the blood of the ancestor^ ivhethcr they he of the whole or the half blood. But 
the statute further adds, that in default of such brothers and sisters, and if the ancestor 
from whom the estate came by gift be living, tljc estate sliall ascend to him, and if not 
living, tlien to his brothers and sisters, or their representatives', and in default thereof, 
then to the brothers and sisters of the intestate if the half bloody and their represen- 
tatives, though such brothers and sisters be not of the blood of the ancestors; and if all 
these fail, then to the next of kin of the intestate, of the blood of the ancestor. Statutes 
of Ohio, 1831, p. 252. The statutes of Ohio relative to descents and the distril)iition 
of personal estates intended, say the court in Brewster v. Benedict, 14 Ohio Rep. 38.5, 
to divide the property of which a man might die seised, into two classes, to wit, such 
as came to him in the regular course of descent, or may have lieen devised or con- 
yeyed to him by gift, hut which he would have inherited had there been no such devise 
or gift; and secondly, such as he may have acquired by liis own industry, or by devise 
or deed of gift, from a person from whom he would not have inherited in the regular 
line. In the first class of cases, .the blood of a person from whom the estate canio 
is to he regarded in the distribution, and in the last case, the blood of the intestate. 

(b) In Den t’. Jones & Searing, 3 Halsted, 340, the half blood of the person dying 
seised was held entitled to inh^'il; an ancestral estate ; because ho was of the half 
blood of the person dying seised, as well as of theC blood of the ancestor from whom 
the lands came. 

(e) In 1807, lands in Missouri did not descend to brothers and sisters of the half 
blood. 1 Missouri Rep. 694. By the Scatute.s of Descents in Mississippi*, of March 
12th, 1803, and revised and amended February 10th, 1806, aii4 November 26th, 1S21, 
39 * 
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states, with some qualifications, in the same path of descent, 
whether it came from the paternal or maternal ancestors, or was 
acquired by purchase. 

The English law requires the claimant of the inheritance to 
be heir to tin; person last seised, and of the blood of the first 
purchaser, and of the whole blood of the person last seised. 
It gives a universal preference in collateral inheritances, as far 
as relates to the first purchaser, to the paternal over the mater- 
nal line ; and this English doctrine is founded on the 
*406 technical rule already alluded to, that it is* * necessary 
the heir should show himself to be descended from the 
first purchaser, or afford the b^^st presumptive evidence which 


if tlieix; bo no children of the intestate, or dcscenilant of them, nor brotlier, nor sister, 
nor the descendants of them, nor father or mother living, the land descends in equal 
parts to the next of kin to the intestate, in equal degree, computing by the rules of the 
civil law. The construction wliich has been given to the words next of hin in the 
above statute, excludes tfic operation of the common law, in relation to the subject of 
paternal and tnaternal inheritance, and gives, for instance, the estate to the maternal 
aunt, as being next of kin, to the cxclusion^of a paternal great uncle more remote, 
though the estate was acquired by descent in the paternal line. Doe ex, dem, Hickey 
V. Eggleston, in the Mississippi Court of Errors and Appeals. In Pennsylvania, by 
Act of 8th ifpril, 1883, the next of kin take tlic real as well as personal estate of the 
intestate in all cases not expressly provided by the act, without regard to the anoostor 
or other relation from whom such estate may have come. But the statute in preced- 
ing sections (secs, 4, 5, 6, 9) gave a preference to tlie whole blood over the half blood 
in the descent of iral cstsitc, wliere the intestate left brothers and sisters, or cither, or 
their representatives of the wliule blood. Ihirdoirs Dig. 552, sec. 11. In the case of 
Be van v, Taylor, 7 Serg. & Hawlc, 397, prior to the statute of 1833, the court went 
ujmn the ground, that if there was no brother, or sister, or fatlier, the estate acquired 
from the father went to the relations on the part of the father, in exclusion of the re- 
lations on the part of the mother j because they were not of the blood of the ancestor 
.from whom the estate came. 

In Indiana, when the estate is derived by descent from the paternal line, and there 
bo living a brother or sister of the intestate, llic maternal line take only a half por- 
tion, and so vice versa. Revised Statutes of Indiana, 1838, p. 237. I wish to be 
understood to speak on tlie subject of these minuter regulations with a degree of dis- 
trust. The rules cionccniingcollateral succession in the several states arc quite com- 
;plcx, and they are exceedingly various and different from each other in their minuter 
: shades. The laws on this, as on many other subjects, arc not constant, but exposed 
• to the restless love of change, whicli seems to be ’inherent in American policy, both 
, as to constitutions and law's.^ 


1 Case u. Wildridge, 4 Ind. 61. 



OF REAL FROPEllTY* 


463 


W. WCV.] 

the case admits of the. fact (a) The American law of descents 
does not go on the principle of searching out the first purchaser 
through the mists of the past generations, except the estate be 
ancestral, and then it stops at the last purchaser in the ancestral 
line. Its general object is to continue the estate in tlie family 
of the intestate ; and in effecting it, to pay due regard to the 
claims of the successive branches of that family, and principally 
to the loud and paramount claim of proximity of blood to the 
intestate. 

Prior to the novels of Justinian, the civil law admitted the 
half blood to tlie inheritance equally with the whole blood ; 
but the novel, or ordinance of Justinian, changed the Roman 
law, and admitted the half blood only upon failure of. the 
whole blood, (i) The laws of all countries, and of our own in 
particular, are so difierent from eacli other on the subject, that 
they seem to have been the result of accident or caprice, rather 
than the dictate of principle. There seeiris to be no very strong 
general principle, (though, no doubt, the feelings of nature 
might interpose some powerful appeals in particular cases,) 
why the half blood should be admitted equally to the inheri- 
tance of the ancestor, which he acquired by purchase, and ex- 
cluded from that which he acquired by descent, devise, or gift, 
from some remoter ancestor, in whose blood they do not equally 
partake. If the ancestor was lawfully seised in fee, why should 
the course of descent be varied according to the source from 
which his title proceeded, or the manner of his procuring it ? 
If the rule of inheritance had required no examination beyond 
the title of the intestate, and the proximity of blood to him, 
there would have been more certainty and simplicity introduced 
into our law of descents. 

* V. In default of lineal descendants, and parents, and *407 
brothers and sisters, and their descendants, the inheri- 
tance ascends to the grandparents of the intestate, or to the sur- 
vivor of them. 

Tills is not the rule that has recently been declared in New 


(a) Vide post y p. 412, for amendments in the law of descents, by the statute of 3 
and 4 Wm. IV. c. 106, 

{b) Inst. 3,3, 5, Novel, 118, c. 3, 
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York, (a) for that excludes, in all cases, the grandparents from 
the succession, and the direct lineal ascending line stops with 
the father. The grandparents are equally excluded in New 
Jersey and North Carolina ; and in Missouri the grandparents 
lose their preference as nearest of kin, but they are admitted 
into the next degree, and take equally with uncles and aunts* 
In New Jersey, in default of Issue, and brothers and sisters of 
the whole and half blood, and their issue, and parents, and there 
be several persons^ all of equal degree of consanguinity to the in^ 
testate^ the estate descends to them as tenants in common. (6) 
The grandparents take the estate before uncles and aunts, in 
most of the United States, as <»eing nearer of kin to the intes- 
tate, according to the computation of the civil law; and, there- 
fore, I lay it down as a general rule in the American law of 
descent. I apprehend it to be the rule in the states of Maine, 
New Hampshire,^ Vermont, Massachusetts, (i?) Rhode Island, ^ 
Connecticut, Pennsylvania, Delaware, Maryland, Ohio, (d) 
*408 Illinois, South Carolina, Oeorgia, ^Alabama, Missis- 
sippi, and Louisiana, (e) In Virginia, in default of issue, 
parents, brothers and sisters, and their descendants, one moiety 


(a) New York Kevised Statutes, vol. i. 572, see. 10. 

(h) Aet of New Jersey, 18.‘J8. Elmer’s Di^. 131. This would seem, from the 
breadth of the languu{.;e, to rcueh uiielos and aunts, aiid exclude grandparents. 

(c) In Massaeliuselts, grandparents take hcforc the drsceudunts of brothers and 
sisters, as being nearer of kin, llevised Statutes, 1830. So it must be in every state 
where tlie estate deseends to the next of kin after brotlters and sisters, and there be 
no saving of their deseendants. The Massachusetts und Alabama law of descents 
saves the necessity of any further special provisions after a default of issue, parents, 
brothers, and sisters, and their deseendants, by declaring, as a general rule, that the 
estate shall then descend to the next of kin in equal degree, and that the degrees of 
kindred shall be coinj)uied according to the rules of the civil law. Mass. Revised 
Statutes, 1836, part 2, tit. 2, c. 01, sees. 1, 5. Aikin’s Alabama Dig, 2d edit, p, 129. 
This is a clear, simple rule, well settled, and saves the trouble of all further entangled 
investigations. 

(d) In Ohio, if the father and mother be dead, the estate passes to the next of kin 
to, and of, the blood of the intestate. Statutes of^ Ohio, 1831, p. 253. 

(e) In Arkansas, in default of issue, and parents, brotliers, and sisters, and their 
descendants, the estate descends to the grandfatliiii^ grandmother, uncles, and aunts, 
and their descendants, in equal part. Arkansas R. S. ch. 49. 

1 Kelsey v. Hardy, 20 N. H. 479. 

3 Cole V. Batley, 2 Curtis, C. C. 662. 
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of the estate goes to the paternal, and the oth^ to the maternal 
kindred, as follows : first to the grandfather, and next ,to the 
grandmother, and uncles, and aunts, on the same side, and their 
descendants, (a) This is also the rule in Kentucky, by the stat- 
ute of 1785 and 1796. In Indiana, in default of issue, and 
parents, and brothers and sisters, and their descendants, all the 
personal estate, and two thirds of the real estate, descends to 
the widow, and if dead, leaving children by a previous marriage, 
they take half of* the estate, real and personal, and the residue ; 
or if there be no widow, or her children, then the whole de- 
scends, one half to the paternal, and the other half to the mater- 
nal kinefted, giving, in either case, preference to the grandfather, 
and next to the grandmother, and in default of cither, to uncles 
and aunts, and their descendants, [b) In Rhode Island, if there 
be no grandfather, then the estate goes to the grandmother, 
and uncles and aunts on the same side, and tludr descendants, 
or such of them as exist. The rule is the same as that existing 
under the English statute of distribution of personal estates, by 
which it has been repeatedly held, (c) that the grandmother took 
the personal estate in preference to uncles and aunts, as nearer 
of kin. The analogies of the law would have been preserved, 
and, perhaps, the justice of the case better promoted, if, in the 
New York Revised Statutes, remodelling the law of descents, 
the claim of kindred on the part of the grandparent had not 
been rejected. 

VI. In default of lineal descendants, and parents, and broth- 
ers and sisters, and their descendants, and grandparents, the 
inheritance goes to the brothers ^ and sisters equally, of both the 
parents of the intestate, and their descendants. If all stand in 
equal degree of consanguinity to the intestate, they take per 
capita; and if in unequal degrees, they per stirpes? 

(a) Revised Code of Virginia, edit. 1814, vol. i. 236. 

{h) Revised Statutes of Indiuiia, 1838, p. 237. 

(c) Blackborough v, Davis, 1 T, Wins. 41. Woodroff i’. Wiekworth, Free, in Ch. 
527. 


* The in\ieritance between brothers is immediate, and is not impeded by the alienage of 
their fatl^er. Parish Ward, 28 Parb. (N. Y.) 828. 

2 In Maryland, wliere a ^urty dies intestate and without issue leaving an uncle and the 
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This is the rule declared in New York, with the exception oi 
the grandparents ; (a) and I presume it may be considered, with 
some slight variations in particular instances, as a general 
rule throughout the United Slates, (b) It is confined, 
*409 *iri New York, to cases in which the inheritance had not 
come to the intestate on the part of cither of his parents. 
The rule is controlled in that, as in some other states, by the 
following rule. 

VII. If the inheritance came to the intestate on the part of 
his father, then the brothers and sisters of the father, and their 
descendants, shall have prefenmee ; and, in default of them, the 
estate shall descend to the brofiliers and sisters of thS mother, 
and their descendants. But if the ijiheritaiice came to the in- 
testate on the part of his mother, then her brothers and sisters, 
and their descendants, have the preference ; and in default of 
them, the brothers and sisters on the father’s side, and their de- 
scendants, take. 

This rule is so declared in the New York Revised Stat- 
utes ; (c) and the adoption of the same distinction in several of 


(rt) New York Revised Statutes, vol. i. 752, sec. 10. 753, sec. 13. 

(6) III Rliodc Island, in default of jjraiul parents, and uneles and aunts, and their 
descendants, the estate p;oes to tlie grcat-j^randfatlieis \ and if none, then to the great- 
grandmothers, and the brothers and sisters of the grandparents, and.tlicir deseendantfi. 
See Statute of I)ese<Mits, January, 1822. Jn Louisiana, representation only takes 
place in favor of lineal descendants, and the doseendaiits of brotluM'S and sisters ; and 
in the ascending line, tlie nearest ancestor in degree cxeludes the more remote. Civil 
Code, Nos. 892, 893. And in the ease of a default of heirs to the extent stated in 
tlie text, the inheritance goes to the eollateral relations j and in that case, ho who is 
nearest in degree exeliules all tlie others ; and if there be several in the same degree, 
they take per capita. Ibid. No. 910. 

(e) Vol. i. 752, sees. 10, 11, 12. At eorninoii law, says the viee-chanc^cllor, in Tor- 
roy V. Shaw, 3 Edwards’s N. Y. Ch. Hep. 35G, the word scjc parte, maternaj apply to a 
descendible estate, when it is a question of inheritance among collaterals on the 
father’s or mother’s side. But under the con.struction given to the New York Revised 
Statutes, if the point be as to property actiuired by purchase, and the party last seised’ 
dies without is.suc or lineal desceiuhuits, the heirs on the father’s side are preferred, 
and diose ex jmrtc materna do not take until the father’s side are extinct. If the 


children of uncles and aunts his next of kin, his whole estate, real and personal, (by the 
statute directing dcRcout.s,) de.sccnds to and becomes the property of the uncle, to the 
exclusion of hi.s other relatives. Ellicott v. Ellicott, 2 Md. Ch. Deois. 408. 
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the states, and the orriission of it in others, has been already 
sufficiently shown, in discussing the merits of the fourth rule of 
inheritance, {a) 

VIII. On failure of heirs, under the preceding rules, the in- 
heritance descends to the remaining next of kin to the intestate, 
according to the rules in the English stalufe of distribution of 
the personal estate, subject to the doctrine in the preceding rules 
in the difi’erent states, as to the half blood, and as to ancestral 
estates, and as to the equality of distribution, [h) 

This rule is of very j)revaleiit application in the several states. 
But there are some peculiarities in the local laws of descent, 
which extend tlunr inllu(‘ii(*e td this ultimate rule. Thus, in 
North Carolina, in the descent of acquired estates, the collateral 
need only to be the nearest relation of the person last seised ; 
but in descended estates, he must be of the blood of the first 
purchaser ; (c) and the rules of consanguinity are ascertained, 
not by the rules of the civil law as applied under the stat- 
ute of distribution, but by the rule of the eommoii * law *410 
in its application to des(*.eiit. {d) In South Carolina, the 
widow, under this last rule, will take a moiety, or two thirds of 
the inheritance, according to circumstances. In Rhode Island, 
Virginia, Kentucky, and Maryland, the inheritance, in default 
of heirs, under tlie preceding rules, continues to asciend to the 
great-grandfathers, and, in default of them, to the great-grand- 
mothers, and *to the brothers and sisters of them respectively, 
and their descendants. If there bo no kindred on either side, 
the estate goes, in Rhode Island, New Jersey, Virginia, Ken- 
tucky, and Ohio, to the husband or wife of tlic intestate, or 
their next of kin, if , dead. In Indiana, the estate, in default of 


estate comes to the person last seised hy descent, and no act lias changed it, the 
descent goes to the hlood of the first jmrehaser, so that if the property came by 
descent from, or through the mother, it will descend cx parte materna, 

(a) Vide snpra^ \}. 4C5, Ibid. n. a. ' 

In Michigan, hy Act of March 12, 1827, when the lineal line fails, the estate 
goes to the next of kin in equal dcoji-^e, and those who represent them, computing by 
the rules of the civil law; and there is no representation among collaterals beyond 
brothers’ and sisters’ children. But if the intestate leaves nonissue or wife, the mother 
tak^ equally with the brothers and sisters. 

(c) Bell V. Doxicr, I Devereux, 333. * 

{d) North Carolina Revised Statutes, 1837, vol. i. p. 237 
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issue, and parents, and brothers and sisters, and their descend- 
ants, and grandparents, and uncles and aunts in the paternal 
line, and their descendants, great-grandparents and great uncles 
and aunts, and their descendants, the whole estate, real and 
personal, descends to the widow, or, if dead, to her children by 
a former marriage, and in default, then to the state, for the use 
of common schools, {a) In Alabama, in default of children and 
their descendants, and broth(*rs and sisters, and their descend- 
ants, and father and mother, the next of kin computed by the 
rules of the civil law, take equally, (b) In Louisiana, the di- 
rect lineal ascejiding line, after failure of brothers and sisters, 
and their descendants, is first ^to be exhausted, before the es- 
tate passes to the oilier collateral relations. Tlie ascendants 
take according to jiroximity to the intestate; so that the grand- 
father will exclude the great-grandfather. The ascendants 
in the paternal and maternal lines, in the same degree, take 
equally, (r) 

New York forms, also, a distinguished exception to this last 
rule of inheritance; for, in all cases not within the seven preced- 
ing rules, the inheritance descends according to the course of the 
common taw. (d) 

The common-law rules of descent were the law of the colony 
and the slate of New York, down to 1782. The law was then 
altered; and the statute altering it was reenacted in an improved 
state, in 1786. (c) 'J’he law still required the heir* to be heir to 
the person dying seised ; and the inheritance descended, 1. To 
the lawful issue, standing in equal degirc, in equal parts : 2. To 
his lawful issue, and their descendants, in different degrees, ac- 
cording to the right of representation: 3. To the fother: 4. To 


(a) Revised Statutes of Indiana, 1838, p. 238. In Arkansas, if there be no chil- 
dren or their descendants, or father, mother, or their descendants, or any paternal or 
maternal kindred, capable of inheriting, the whole real and personal estate goes to the 
wife. R. 8. c. 49. 

[0) Digest of Laws of Alabama, 885. 

(c) Civil Coilc of Louisiana, art. 901-904. TH% law of succession in Louisiana is 
taken almost literally from the Code Napoleon. 

(d) New York Revised ♦Statutes, vol. i. 7.53, sec. 16. 

(e) The first act was i)assod the 12tli July, 1782; and the second act was passed’^n 
the 23d Feh, 1786. See 1 Revised Laws of 1813, p. 52. See also Jackson r. Howe, 
14 Johns. 405. 
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brothers and sisters : *5.' To the children of brothers and sisters. 
The right of primogeniture and preference of males was, in 
these cases, superseded. In all cases of descent beyond 
* those five cases, the common law was left to govern. * 411 
The Revised Statutes, as we have seen, have carried the 
innovation much further; and the estate descends under the 
principle of equality of distribution : 6. To the descendants of 
brothers’ and sisters’ children to the rematc^st degree : 7. To the 
brothers and sisters of the father of the inteslate, and their de- 
scendants; and then to the brothers and sisters of the mother of 
the intestate, and their descendants, or to the brothers and sisters 
of both father and mother of tlicf intestate, and their descendants, 
according to the various ways in which the estate may have 
been acquired. It is a matter of some surprise, that the Revised 
Statutes of New York did not proceed, and, in cases not pron 
vided for, follow the example of the law of descents in most of 
the states of the Union, and direct the inheritance to descend to 
the next collateral kindred, to be ascertained, as in the statute of 
distribution of the personal estates of intestates, by the rules of 
the civil law. Instead of that, we have retained in New York, 
in these remote cases,* the solitary example of the application of 
the stern doctrine and rules of the (common law. But, except 
for the sake of uniformity, it is, perhaps, not material, in cases 
under this last rule, which of the provisions is to govern. The 
claims of such remote collaterals are not likely to occur very 
often ; and as the stream of the natural affections, so remote 
from the object, niust flow cool and langiiid, natural sentiments 
and feelings have very little concern with the question. 

The distinguishing rules of the common-law doctrine of de- 
scent are the converse of those in this country. They consist 
of the following principles of law, viz ; preference of inales to 
females ; — primogeniture among the males ; — the inheritance 
shall never lineally ascend ; — the exclusion of the half blood ; — 
the strict adherence to the doctrine of succession,/?^?" stirpes ; — 
* the collateral heir of the person last seised, to be his next col- 
lateral kinsman of the whole blood ; — r and kindred derived from 
the blood of the male ancestors, however remote, to be 
^preferred to kindred *from the blood of the female an- *412 
cestors, however near, unless the land came from a female 

VOL. IV. 40 



470 


OF REAL PROPERTY. 


[part VI. 

ancestor, (a) These rules are of feudal growth ; and, taken to- 
gether, they appear to be partial, unnatural, and harsh in their 
principles and operation, especially when we have just parted 
with the discussion of our own more reasonable and liberal 
doctrine of descent. Sir Matthew Hale, however, was of a very 
different opinion. (6) He was well acquainted with the Roman 
law of distribution of real and personal estates, which we, in this 
country, have closely followed ; and yet he singles out the law 
of desc(*nt, and couples it with trial by jury, as being two titles, 
equally* showing, by their excellence, a very visible superiority of 
the laws of England above all other laws. So natural and so 
powerful is Jhe impression of 'education and habit, in favor of 
the long-established institutions of one’s own country, (c) 

There are some other rules and regulations on the subject of 
descents, of which it would be proper to make mention before 
we close our examination of this title. 

L Posthumous children, as has been already mentioned, in- 
herit, in all cases, in like manner as if they were born in the 
lifetime of the intestate, and had survived hiiti. This is the 
universal rule in this country, [d) It is equally the acknowledged 


(a) 2 Blacks. Com, c. 14. 

[h) Halo’s History of tlic Common Law, cli. 11. 

, (c) 'rho English law of iiihcritanco underwent some amendments by the statute of 

3 ai^d 4 William IV. e. 100. It declared that doseent vshould always be traced from 
the pureliaser, and the person last entitled sliould be considered the purchaser, unless 
he acquired the land by descent, and then the person from whom he inherited was to be 
considered the purchaser. And if land he devised to the heir, he*shall take as devisee 
and not by descent ; and when a person takes by purchase under a limitation by deed 
to the heirs of the ancestor, or under a similar limitation by will, the descent shall he 
traced as il‘ such ancestor was the purchaser; brother or sister shall trace descent 
through their parents ; lineal ancestor may he heir to hjs issue, in preference to col- 
lateral persons claiming through him, that is, fur instance, the father before the 
.brother ; no mateniul ancestors, or their descendants, to inherit until all the paternal 
ancestors and their descendants have failed ; male paternal and maternal ancestors 
and descendants to bo preferred to female ; persons related by the half blood may 
inherit, and the place of a relation by the half blood in order of inheritance, to be 
next after the relation in tlie same degree of the whole blood and his issue, where the 
common ancestor is a male, and next after the coinfnon ancestor, where a female. 

(d) New York Revised Statutes, vol. i, 754, sec, 18. New Jersey Revised Statutes, 
1847, p. 340. So, if a future estate be limited to heirs, issue or children, posthumous 
children take in the same manner as if living at the death of their parent. Ibid. 725, , 
sec. 30. Griffith’s Register, h. t., and the statute laws of the several states. Mass. 
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principle in the English^ law ; and, for all the beneficial purposes 
of heirship, a child in ventre sa mere is considered as absolutely 
born, (a) ^ • 

II. In the mode of computing the degrees of consanguinity, 
the civil law, which is generally followed in this country upon 
that point, begins with the intestate, and ascends from him to a 
common ancestor, and descends from that ancestor to 

the next heir, reckoning a degree for * each person, as * 413 
well in the ascending as descending lines. According to 
this rule of computation, the father of the intestate stands in the 
first degree, his brother in the second, and his brother’s children 
in the third. Or, the grandfather stands in the second degree, 
the uncle in the third, the cousins in the fourth, and so on in a 
series of genealogical order.^ In the canon law, which is also 
the rule of the co turnon law, in tracing title by descent, the com- 
mon ancestor is tlie terminus a quo. The several degrees of 
kindred are deduced from him. By this method of computation, 
the brother of A. is related to him in the first degree instead of 
being in the second, according to the civil law ; for he is but one 
degree removed from the common ancestor. The uncle is re- 
lated to A. in the second degree ; for though the uncle be but 
one degree from the common ancestor, yet A. is removed two 
degrees from the grandfather, who is the common ancestor, {b) 

III. Under the English law, illegitimate children cannot take 
by descent, for they have not, in contemplation of law, inherit- 


Revised Statutes of 1830. This ^as not the law in Virginia until 1840, and then, 
by statute, posthumous ehildren were restored to their full right of inheritance as 
children. Lomax’s Digest, vol. i. 600, COl.'* In Tennessee and New Jersey, if a 
posthumous child be neitlier provided for nor disinherited by will, but only preter- 
raitted, he takes his share of the ostuie. Statute of Tennessee, 1836, p. 250. Revised 
Statutes, New Jersey, 1847. 

(а) Statute 9 and 10 WilUiira HI. c. 16. Doe u. Clarke, 2 H. Blacks. Rep. 399. 

(б) 2 Blacks. Com. 206, 224, 504. 


1 In California, a posthumous child, unprovided for by will, takes half the separate and 
community property, unless a contrary intent of the testator appear. Buchanan's Estate, 
8 Cal. 607. ‘ 

2 Hustin «. Proal, 8 Bradf. (N. Y.) 414. Sweezey v, Willis, 1 Ibid, 496. 

2 Wilson V. Miller, 1 P. & H. (Va.) 858. 
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able blood, (a) Nor can they transmit by descent except to their 
own offspring, for they have no other heirs. The New *York 
Revised Statutes. (ft) have continued the rule of the English law, 
denying to children and relatives who are illegitimate the capac- 
ity to take by descent. But the estate of an illegitimate intes- 
tate may descend to his mother; and if she be dead, to his 
relatives on the part of the mother, the same as if he had been 
legitimate, (c) 

This introduction of a provision into the law of descents 
in New York in favor of the mother of bastards, falls short of 
the extent of the provision in relation to them in some of the 
other states. In the states of Miiinc, (d) New Hampshire, Massa- 
chusetts, (e) New Jersey, Pennsylvania, Delaware, South 
* 414 Carolina, Georgia, Alabama, * and Mississippi,^ bastards 
are placed generally under the disabilities pf the English 
common law ; though, in several of these states, as wo noticed 


(а) The heir must he born a fier the actual marriage o f his father and mother^ in order 
to ciitfidc liim to inherit teal estate, in EnixUvnd as heir. Though a person born in 
ScotluTul befoi-e marriage l)eoomos by the law of Scotland legitimate, upon the subse- 
quent mivrriago of his parents, he still cannot take real estate in England as -hoir. 
l)oe V, Vardill, 6 niiigham, N. C. 

(б) Vol. i, 7.5*1, see. 14. [bid. 754, sec. 19. 

(c) By the Act of New York of .May 13, 1845, if the illegitimate has left a mother 
and no child, dcHccndant or widow, the mother takes the whole estate. 

(ri) By statute in Maine, in 18.38, eh. 838, an illegitimate child is deemed heir to 
the person adjudged to he the putative fatljcr, or wlio in writing acknowledges him- 
self to be such, and lie is in all cases an heir to his motlier.^ 

(e) Cooley l)ewcy, 4 Pick. Hep. 93. But, in 1828, the lawju Massachusetts 
was so far altered as to allow an illegitimate child to inherit immediaudy from the 
mother. He is now the lawful heir to his mother, but he cannot claim, as represent- 
ing her, any part of the estate of her kindred, lineal or collateral B‘ he dies intes- 
tate without la-wful issue, his estate descends to his mother. And if the parents 
intermarry, and hifve other eliildfcn, and the father acknowledges him as his child, the 
Revised Statutes of 1836 declare that such child shall ho considered as legitimate to 
all intents and purposes, except that he shall not be allowed to claim^ as representing 
either of his parents, any part of the estate of any of their kindred, either lineal or 
collateral. Massachusetts Revised Statutes of 1836, p. 414. 


1 Under the Mississippi statute of descents, a bastard takes equally with legitimate 
children in the estate of their deceased mother. Alexander v. Alexander, 31 Ala. 241. 

» Smith r. Kelly, 23 Miss. (1 Cush.) ^67. 

8 Hunt i>. Hunt, 87 Maine, (2 Heath) 838. 
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in a former volume, (a)' bastards may be rendered legitimate by 
the subsequent marriage of their parents.^ In the states of 
Vermont, Rhode Island, Virginia, Kentucky, (b) Ohio, Indiana, 
and Missouri, bastards can inherit from, and transmit to, their 
mothers, real and personal estates, (c) The principle prevails, 
also, in Connecticut, Ilfinois, Maryland, North Carolina, Ten- 
nessee,'*^ and Louisiana, with %ome modifications. Thus, it 
has been adjudged in Connecticut, that illegitimates are to be 
deemed children within the purview of the statute of distribu- 
tions, and, consequently, that they can take their share of the 
mother’s real and personal estate, equally as if they were legiti- 
mate. (d) It is not said, in the Connecticut case, that bastards 
can transmit an estate by descent beyond the permission in the 
English law ; and, in the absence of any positive provision in 
the case, it is to be presumed they cannot. They can, how- 
ever, be heirs to edch other through the mother, jure represenia^ 


{a) Vol. ii. 209. 

(/)) In Virginia, Kcntnt'ky, and Missouri, hy statute, bastards can take real estate 
by descent from or through tiie inotlier, and transmit the same to their line as de- 
scendants, in like manner as if tliey were legitimates.^ But the statute gives them 
no capacity to take an iidicritance from, or transmit one to, their collateral kindred. 
In Georgia, illegitimate (children may inherit from their mother, and from one 
another. In Vermont, by statute, (Revised Statutes of Vermont, 18^19, p. 292,) 
bastards are capable of inheriting and transmitting inheritances on thes part, of the 
mother; and under this statute it is held, that one illegitimate child can inherit to 
another illegitimate child hy the same mother, equally as if it were a legitimate child. 
Town of Burlington v. Fosl)y, 6 Vermont Rep, 83. 

(c) The Indiana statute does not say that the mother can inherit from her bastard 
son ; it only says he inherits from her as a legitimate child, and that if the putative 
father marries the mother, and aeknowlcdgjes himself to be father of the child, it is 
then to he deemed legitimate. Revised Statutes of Indiana, 1838, p. 238. 

(<?) Heath v. White, .5 Conn. Rep.»228. This decision is not relished in the case of 
Cooley V, Dewey, 4 Pick. Rep. 93, because it extends the word children, in the statute 
of distributions, beyond its settled meaning in the English statute, and in those Ameri- 
can statutes which are a transcript of that part of it. In respect to wills, the rule of 
construction is, that prirnd facie illegitimate children do not take under the dcscrip- 


1 In Georgia, by ^ct of the legislatum. Beall ». Beall, 8 Geo. 210. . 

3 Swanson v. Swanson, 2 Swan. (Tenn.) 440. 

« The bastard child of a negro woman, both having been emancipated, may inherit as 
heir at law of her mother. Jackson v. Collins, 16 B. Mon. (Ky.) 214. Hepburn v. Dun- 
das, 18 Gratt. (Ya.) 219. 


40 * 
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tionis: {a) In Maryland, by the Act of 1825, ch. 156, illegiti- 
mate children, and their issue, are declared capable in law to 
take and inlierit real and personal estate from their mother, and 
from each other, and from the descendants of each other, in like 
manner as if born in lawful wedlock. (&) In North Carolina, 
bastards* inherit to their mothers, if there be no legitimate child ; 
and bastard -brothers and sisteTs inherit to each other, if one 
of them dies intestate arid without issue. The mother is ex- 
cluded. (c) The rule in Illinois and Tennessee goes as far as 
that in North Carolina in respect to the capacity of bas- 
*415 tards to inherit to their mother, [d) * In Louisiana, the 

recognition of the rights' of natural or illegitimate chil- 
dren, is (with the exception of those whose father is unknown, 
or the offspring of adulterous or incestuous connections) carried 
beyond any other example in the United States. If they have 
been duly acknowledged, they inherit from the mother,^ if she 
has no lawful issue ; they inherit from the father, likewise, if 


)tion of children ; and there must be evidence to he collected from the will itself, or 
• extrinsically to show affirmatively that the testator intended that liis illegitimate 
children should take, or they will not he included. Wilkinson v. Adam, 1 Ves, & 
Boa. 422.^*Swaino r. Kcnnerley, Ibid. 409. Bcachcroft v. Beachcroff, 1 Msuld. Rep. 
430. Shearman u. Angel, Bailey's Etp Rep. a.Ol. Collins v. Hoxie, 9 Xhiige Rep. 88. 
Uurrant v. Friend, 11 Eng. L. & Eq. 2. Owen t’. Bryant, 13 Eng. L. & Eq. 217. 
In Bagley v. Mollard, 1 Russell & Myine, .581, the master of the rolls declared, that 
illegitimate children cannot take iindtn’ the geiuaal description in a will of children^ 
provided there he legitimate children to he included. This was laying down the rule 
with unqualified rigor, and going !)cyoiKl the more just and liberal eonstruetion 
declared by some of the eomrnon-Iaw judges, in the case of Wilkinson v. Adam, and 
by the Vice-Chancellor, in Beachcroft v, Beachcroft. 

(o) Brown v. Oyc, 2 Root’s Rep. 280. 

(6) See Brower Blouglicr, 14 Petcrs,‘178, on the construction of the Maryland 
statute. 

(c) Flintham v. Holder, 1 Dev. Eq. 34^5, Statiftc of 1799. North Carolina Revised 
Statutes, 1837, p. 237. 

(d) Bastards arc enabled, in North Carolina, to inherit the real estate whereof the 
putative father miglit die seised, provided he petitioned a court of justice for the 
purpose, and showed that ho had intermarried with the mother, or that she was dead, 
and obtained an order for the legitimation of the child. I North Carolina Revised 
Statutes, 1837, p. 92. 


1 All acknowledgment, in Louisiana, by the father of natural children by his own slave, 
besides being offensive to morals, is a mere nullity. Turner v. Smith, 12 La. im 

417 . 


m 
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he leaves no wife or lawful heif* The father and mother in- 
herit e(jually from their illegitimate offspring ; and in default of 
parents, and 'ascendants and descendants, the estate goes to. the 
natural brothers and sisters of the basturd, and to their descend- 
ants. («.)^ 

The laws of different nations have been as various and as 
changeable as those in the United States, on this painful but 
interesting subject. By the Roman law, as declared l>y Justin- 
ian, the mother succeeded to the estate of her illegitimate chil- 
dren ; and those children could take by descent from her ; and 
they also took a certain portion of their father’s (estate. There 
was a distinction between naltiral children who were the off- 
spring of a concubine, and the spurious brood of a common 
prostitute ; and while the law granted to the latter the neces- 
saries of life only, the former were entitled to succeed to a sixth 
part of the inheritance of the father, (b) The French law, be- 
fore the revolution, was in many parts of the kingdom as aus- 
tere as that of the English common law ; and the bastard could 
neither take nor transmit by inheritance, except to his own law- 
ful children, (c) In June, 1793, in the midst of a total 
* revolution in government, morals, and law, bastards, *416 
duly recognized, were admitted to all the rights of lawful 
children. Buf the Napoleon code checked this extreme innova- 
tion, and natural children were declared not to be heirs, strictly 
speaking ; but they were admitted, when duly acknowledged, 
to succeed to the entire estate of both the parents who died 


(rt) Civil Code of Louisiana, art. 912-917. Laclottc’s Heirs v. Labarre, 11 La. 
Rep. 179. 

(i) Inst. 3, 3, 7. Ibid. 8, 4, 3. Code, G, 57, 6. Novfl, 18, !>. 5. Gibbon’s Hist, 
vol. viii. 67, 68. 

(c) Domat, tit. Successions, part 2, see. 12. Ibid. b. 1, tit. l,8ec. 2, art. 8. Ibid, 
b. 2, tit. 2, sec. 2, art. 10. D’Aguesseau, Dissert, sur les Bastards, tKuvrcs, tom. vii. 
381. Pothicr, Trait(^ dcs Successions, art. 3, sec. 3. This was not, however, the uni- 
versal rule, for in some of the provinces uf France, they followed the more indulgent 
. provisions of the Roman law. Repertoire dc Jurisprudence, par Merlwi, tit. Bastards. 
Bastards, as we have already s(^i, (see supra^ vol. ii. 208,) were legitimated, under 
the civil law, by the subsequent marriage of the parents ; and this was the ancient law 
of the Ducliy of Normandy. Grand Coustumier, c. 27. 


1 Molasco V, Lurty, 1-3 La. An. 100, 
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without lawful heirci, and to ratable portions of the estate, even 
if there were such heirs. If the child dies without issue, his 
estate devolves to the father and mother who have acknowl- 
edged him. (a) The French law, in imitation of the Roman, 
distinguishes between two classes of bastards; and^while it 
allows to tlie child of an adulterous and incestuous intercourse 
only a bare subsistence, the other and more fortunate class of. 
illegitimates, are entitled to the succession, to the qualified ex- 
tent whicli is stated. The new dispositions in the code are so 
imperfect, that M. ToulUcr says they have led to a great many 
controversies and jarring decisions in tribunals, (b) 

In Holland, bastards inherit *x>om the mother ; and they can 
transmit by descent to their own children, and, in default of 
them, to the next of kin on the mother’s side, (c) 

*417 * When the statute law of New York was recently re- 

vised, and the law of succession on this point altered, it 
might have been as well to have rendered illegitimate children 
capable of succeeding to the estate of the mother in default of 
Ikwful issue. The alteration only goes to enable the mother,' 
and her relations, to succeed to the child’s intestate estate. If 
a discrimination was to be made, and the right of descent 


(a) Code Napoleon, art. 723, 756, 757, 758, 765. 

{b) Toullicr’s Droit ('ivil Frain^aise, tom. iv. secs. 248-270. He gives detail of some 
of those controverted points. 

(c) Instiltutcs of the Laws of Holland, by Van dcr Linden, translated by Henry, 
b, 1, c. 10, sec. 3. (’oimnentai'ics of Van Leeuwen, b. 1, c. 7, § 4, b. 3, c. 12, § 4. It 
is stated by Van Leenwen, that anciently, illegitimate c'hildren were reputed, in Holland 
and Germany, to he so disgraced as to be excluded from all honorable olfiec, and even 
to be incompetent witnesses against persons of legitimate birth. Heineeeius wrote 
a dissertation entitled, De Levis Notai Macula, and he has treated the subject with his 
usual exuberance of learning. He agrees with Thomasius, in opposition to Gotho- 
fredus, tliat natural children were not branded at Rome, even with light disgrace, nec 
leiH nota iusit/mti ; but he admits that the rule is different in Germany. They are ex- 
cluded from the inheritaiiee,,and bear the mark of disgrace ; semper levi nota adspersi 
/uisse videntur. Heineeeius then enters into an eulogium on this branch of German 
jurisprudence, and, with the y.eal of a patriot, undertakes to show, even from Tacitus 
downwards, that no nation surpassed tlie Germans in the value which they set upon 
the virtue of chastity. Heineeeii Opera, tom. ii. E^ereitatio 7, secs. 32, 34. In 1771, 
the King of .Denmark deelaredj by ordinance, that illegitimate birtli should no longer 
be considered a dishonor, and bustards were placed on an equality with children bom 
in wedlock, in regard to ecclesiastical rights and employments in the church. Docis^ 
ley’s Ann. Reg. for 1771, p. 125. 


o 
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granted to one party only, then surely the provision should 
have been directly the reverse, on the plain principle that the 
child is innocent, and the mother guilty of the disgrace attatjhed 
to its birth. The parents are chargeable with the disabilities 
and discredit which they communicate to their ofl’spring ; and 
the doctrine has extensively prevailed, that the law ought not to 
confer upon such parents by its active assistance, the benefits of 
their child’s estate. The claim for the inte?rposition of the law 
ill favor of the mother ‘and her kindred, and especially in favor 
of the putative father, is held, by high authority, to be destitute 
of any foundation in public policy. (^/) 

VI. There is generally, in the statute laws of the several 
states, a provision relative to real and personal estates, similar 
to that which exists in the English statute of distribution, 

* concerning an advancement to a child. If any child of *418 
the intestate has been advan(;ed by him by settlement, 
either out of the real or personal estate, or both, equal or supe- 
rior to the amount in value of the share of such child which 
would be due from the real and personal estate if no such ad- 
vancement had been made, then such child, and his descend- 
ants, are excluded from any share in the real or . personal estate 
of the intestate. But if such advancement be not equal, then 
the child, and his descendants, are entitled to receive from the 
rear and personal estate, suiricicnt to make up the deficiency, 
and no more. The maintenance and education of a child, or 
the gift of money, without a view to a portion or settlement 
in life, is not deemed an advancement.^ An advancement of 
money or property to a child is primd facie an advancement, 
though it may be shown that it was intended as a gift, and ndt 
an advanceitient. (6) ^ 

(a) See the remarks of Ch, J. Parker, in 4 Pick. Rep. 95. torcl C. B. Gilbert 
places the exclusion of bastards from the feudal succession on high and lofty princit 

(/;) The Distributees of Mitchell v. Mitchell, 8 Alabama Rep. 414.3 

1 But if it appears that such w«f the parent’s intention, it will be an advancement, 
Biddle’s Estate, 19 Penn. State R. 43. 

* In South Carolina it has been held that a gift for mere purpose of pleasure and amuse- 

v Brown e. Burke, 22 Geo. 674. Hodgson v. Macy, 8 Ired, 121. Grattan v. Grattan, 18 
ni. 167. Lawrence v. Mitchell, S J^iies’ Law, (N. C.) 190. 
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This is the provision as declared in the New York Revised 
Statutes, (a) and it agrees in substance with that in the statute 
lawg of the other states, (b) The basis of the whole is the pro- 
vision in the statute of distribution of 22 and 23 Charles IL, 
though’ there are a few shades of diiference in the local regula- 
tions on the subject, (c) The statutes in Maine, Vermont, and 
Massachusetts ^ have mentioned the requisite evidence of the ad- 
vancement*; and it is to consist of a declaration to that effect 
in the gift or grant of the parent, or of a charge in writing to 
that effect by the intestate, or of an acknowledgment in writing 
by the child.*^ The provisions in those states, and in Kentucky, 
applies equally to grandchildren ; whereas the language of the 
provision is, generally, in the other states, like that in the stat- 
ute .of distribution, confined to an advancement to the child of 
the parent. It is declared in New York, that every estate 


pies of honor and morulity. “ The lords would not l)e si rvcd by any persons that 
had that stain on their legitimation, nor siiflFcr such immoralities in their several clans.’' 
Gilbert on Tenures, 20. 

(a) Vol. i. 754, secs. 23, 24, 25, 26. Ibid. vol. ii. 97, secs. 76, 77, 78. 

(5) Mass. Hevised Statutes, 1836, part 2, tit. 2, c. 61. • Pardon’s Penn. Dig. 552. 
'Elmer’s N.*J. Dig. 130. North Carolina Hovised Statutes, 1837, vol. i. 236. Re- 
vised Statutes of Vermont, 1839, p. 293. Alabama Statute, Clay’s Digest, 197, 
§ 25. 

(c) Edwards c. Freeman, 2 P. Wms. 435. Wcyland v. Wcyland, 2 Atk. 635. 
Barber v, Taylor’s Heirs, 9 Dana’s Kentucky Rep 85. 

(d) In Pennsylvania, as the question of advanceincnt depends upon the intention 
of the parent, it is hebi that the declarations of the parent at the time, or the admis- 
sions of the child, at the time or afterwards, are evidence of it. Daniel King’s Estate^ 
6 Wharton, 370.*'^ 


merit, as ti 8ad<lle-liorse, is not to bo considered an advancement Ison v. Ison, 5 Rich. Eq. 
16. .It is a question })urcly of intention. Lawson’s Appeal, 23 Penn. State R. 86. If 
originally intended .as a gift, it Vamiot subsequently be treated as an advancement. Ib. 
Sherwood v. Smith, 23 Conn. 616. If clnirges are made in testator’s book, parol evidence 
of his intention is inadmissible. VVeatherhead v. Field, 26 Vr. 666. A conveyance of 
property, to take edect at tlie grantor’s death, was held an advancement. Hook v. Hook, 
18 B. Mon. 526. See Murrul v. Murrel, 2 Strobli. Kq. R. 148. 

1 A written acknowledgment, signed by hii.sbaud and wife, and found among the de- 
oeased’s papers, in this form ; “ Received of A. B. [tlwj^ deceased,] $600, it being part of my 
wife’s portion,’’ is sufllcieut evidence of an advancement, under the statute. Hartwell v. 
Rice, 1 Gray, 587. See, also, Treadwell v. Cordis, 5 Gray, (Mass.) 341. *' 

3 There is a similar statute in Rhode Island. Mowry v. Smith, 6 R. f. 265. Sayles V, 
Baker, Ib. 457. 

8 If the parent, on advancing money to his son, takj a bond .for repayment, either mth 
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or interost given by a parent to a descendant^ by virtue of a ben- 
eficial power, or of a power in trust, with a right of selection, 
shall be deemed an advancement, {a) In New Jersey, the 
statute uses the word issue^ which is a word of *more *419 
extensive import than the word child ; though children, 
as well as issue, may stand, in a coilective sense, for grandchil- 
dren, when the justice or reason of the case requires it, {b) It 
would have been better, however, if the statutes on this subject 
had been explicit, and not have imposed upon courts the neces- 
sity of extending by construclion and equity, the meaning of 
the*word child, so as to exclude a grandchild who should come 
unreasonably to claim his distrfbutive share, when he had al- 
ready been sufficiently settled by advancement, (c) 

In some of the states, as in Virginia,^ Kentucky, Alabama,^ 
and Missouri, there is a special provision, that the child who 

{a) N(‘w York Revised Statutes, vol. i. 7H7, sec. 127. In Ohio, the provision ap- 
plies when any child or its issue has heen thus ndvoneed. Slntnies of Ohio, 1831. 

(ff) Wyth r. Blaekiuan, I V(‘s. sen. IDG. Hoyle v. llninilton, 4 Ves. jun. 437. 
Dickinson n. Lee, 4 Watts’s Hop. 82. The statute of North Oarolina, of 1784, S])eak8 
of sou or (Jfiiii/hier linving such advances. And in Vermont, by statute, the word 
issue, as applied to the descent of estates,, included all tlie lawful, lineal descendants 
of the ancestor. Uevised Statutes of Verniota, 183D, p. .53. 

(c) In E!»};lahd, provision as to advancements and portions, applies only to an 
actual iuiestucy of the parent. No collation takes ])lacc, if there be a. will, although 
there he a surplus undisposed of by sucli will. Walton o. Walton, 14 Vescy, 323.* 
3i seems doiihiful whetlier that he the^operation of the Revised Statutes in New York, 
in Consequence of a variation in the language of the statute. In s]>eaking of advance- 
ments, in relation to the di.stribution of personal estates, the word deceased is .substi- 
tuted for intestate, whereas, in speaking of it in relation to tlie descent of the real 
estate, the word iufesfate is retained. New York Revised Statutes,' vol. i. 754. Yol. 


or without intere.st, it will he held a debt and not an advancement. High’.s Appeal, 21 
Penn. State . ft. 283. Springer’s Appeal, 29 Peijn.* i>tatG R. 208. Christy’s Appeal, I Grant’s 
Cases, (Penn.) 8G9. West v. Holton, 23 Geo. 531. Arnold v. Harrow, 2 P. & H. (Va.) L 
A gift to a grandchild is not an advancement. Shiver v. Hrock, 2 Jones* Law, (N. C.) 137. 

1 Knight r. Oliver, 12 Gratt. (Va.) 38. . ■ 

2 Andrews v. Hall, 16 Ala. 85. See in North Carolina, Daves v. Haywood. 1 Jones, Eq. 
263; Cretlle r. Ored,le, 1 Busbec, Law, 226. In Mississippi, if a child claims no share in 
his father’s estate, he»carniot be cq|ppellcd to bring his advancement ‘into hotchpot 
Phillips V, McLaughlin, 26 Miss. 692. But if the advancement is brought into hotchpot, 
the widow’s .share is not increased thereby^. .Tackson v. Jackson, 28 Mis.s. (6 Cush.) 674. 

8 And Mi.ssi.‘8.sippi. Jackson v'. Jack.son, 28 Miss. (6 Cush.) 674. And Illinois. Grattan 
V. Grattan, 18 111. 167, 

4 The rule is the same in Ohio. Needles v. Needles, 7 Ohio, 482. 
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has received his advancement in real or personal estate, may 
elect to throw the amount of the advancement into the common 
stcjgk, and take his share of the estate descended, or his distrib- 
utive share of the personal estate, as the case may be : and this 
is said to be bringing the advancement into hotchpot^ [a) and jit . 
is a proceeding which rescmbles'the collatio bonormi{b) in the 
civil Jaw. I do not find this privilege of election conceded by 
the laws of the oth(?r states, to the child who has been ad- 
vanced ; and there is nothing which would appear to render the 
privilege of any consequence. 

V. An estate i)y descent renders the heir liable for the debts 
of his ancestor, to the value ‘of the property descended, and 
he holds the lands subject to the payment of the ancestor’s 
debts, (c) ^ By the hard and unjust rule of the common 

ii. 97, uh, mp. Hawley &- eTaines and others. 5 Faip^c, 450, 451- lii Thomp- 

8on V. ExVs, of 4 N. Y. Le^al Observer, }>. 134, 3 Sandf. Cb. 120, the 

AHsistuiit V. Cli. decreed that iidv«ii<‘cinciit into hotchpot related to u total intestacy 
only, and did not a|>[)ly whcr(^ there- was a will disposing of a part of the property of 
the intestate, citlna* real or personal. 

(a) Statutes of Vir}j,inia, 178.5, and of Kentucky, in 179C, 1797, 1830. Barber 7^ 
Taylor’s Heirs* 9 Dana’s Hep. 85. Nelson Bush, Ibid. 105. Aikin’s Alabama Dig. 
2d edit. ]). 155. 

(/>) Dig. 37, f), 1. Tn Louisiana, this return of j)ropprty to tlie mass of the sueces- 
fiion i.s termed roUaftony ami it takes place unless the advancement was declared not 
to bo subject to collation. The Hppli<*ation .and exorcise of this right <'f f*ollation 
forms tlic subjc<‘t of minute legubuion. Civij Code of Louisiana, art. 1305, 13G7. 
Destrchaii i’. Destrelian, 10 Martin’s Rep. 557. The whole doctrine of collation is 
founded principally on the c{|uality wliich the law requires in the distribution of 
estates among Itcirs.- In Virginia, hy statute, in 1785, real estate was to be brought 
into hotchpot only with real estate, and personal estate only with personal; hut the law 
wa.s changed in that respect, hy statute, in 1819. 3 Randolph’s Rep. 559. Tn Ala- 
bama, if the child refuses to bring bis advancement into hotchpot, he. thereby relin- 
quishes all inU’rcst in the estate as a distributee. 4 Alabama R. 123. This is, no 
donht, the general rule on the suhicet.'^’ 

(r) Watkins Holman, 10 I’etcrs’s Rep, 25. 


1 The debts are not a lien; the heir takes an absolute title, subject to be charged with 
the debts, on propc‘r steps being taken. Wilson v. Wilson, 13 Barb, R. 262. But see Van- 
syckle, t;. Riclianlson, 13 III. R. 171. % * 

- But spceijil legacies to collaterals, when there are no forced heirs, belong exclusively 
to the legatees and are not subject to collation. Reed 7>. Crocker, 12 La. An. 436; and sec 
Laycock v. Thomson, 13 La. An. 173. 

3 No alienation or incumbrance placed upon the property advanced can defeat the right 
of the heirs to have it brought into hotchpot. Young’s Estate, 3 Md. Ch. Decis. 401. 
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law, land * descended or devised, was not liable to sirn- ^420 
pie contract debts of the ancestor or testator ; nor was 
the heir bound even by a specialty, unless he was expressly 
named, (a) But in New York and in other states, (b) the rule 
has been altered ; and by a provision in the New York Act of 
1786, and continued in the subsequent revisions, heirs are ren- 
dered liable for the debt^ of the ancestor by siin|)le contract, as 
well as by specialty, and whether specially named or not, to the 
extent of the assets descended, on condition that the personal 
estate of the ancestor shall be insufficient, and shall have been 
previously exhausted.^ This condition does not apply, when 
the debt is, by the will of the Ancestor, charged expressly and 
exclusively upon the real estate descended to the heirs, or 
directed to be paid out of the real estate descended, before 
resorting to the personal estate, (c) It is further provided, 
that whenever any real estate, subject to a mortgage exe- 
cuted by the ancestor or testator, shall descend to the heirs, 
or pass to a devisee, the mortgage shall be satisfied out of 
such estate, without resorting to the executor or administrator, 
unless there be an express direction in the will to the con- 
trary. {d) 2 

(a) 3 Blacks. Com. 430. Co. Litt. 209, a. 

(b) The New Jersey statute of 1797, and in that of 1847, lias the same improve- 
ment ns tiuit of New York. Elmer’s Di^^ 232. K. S. N. Jersey, 1847, p. 83. 

(c) New York Revised Statutes, vol. ii. 4.52, secs. 32, 33, 34, 35. The judgement 
against an heir or devisee is a bar to suit against the executor or administrator for the 
same debt or demand, unless an execution against the heir or devisee be returned 
unsatisfied, or there be- no siiflicicnt lands descended or devised. And if there be a 
judgment against the heir or devisee for a debt or legacy expressly charged on the 
estate descended or devised, it is an absolute bar to any subsequent suit against the 
executor or administrator, for the same debt or legacy. Now York Revised Statutes, 
vol. ii. 114, secs. 7, 8. In Pierce v. Alsop, decided by the V. Ch. of the 3d Circuit, 
Jan. 1846, it was adjudged, that the equitable right of the creditor of the ancestor to 
enforce his claim against lands descended to the heir, must be in strict conformity to 
the provisions of the Revised Statutes. New York Legal Observer, January, 1846. 

3 Barb. Ch. 184. 

(d) New York Revised Statutes, vol. i. 749, sec. 4. In England, by the statute of 


1 Where an ancestor had gained an estate by fraud and made improvements on the 
estate, it was held, in favor of the heir, that the value of tlie improvements should be sot 
off against the rents and profits. Smith v. Isaac, 12 Mis. 106. 

2 Johnson t, Corbett, 11 Paige, 265. 

VOL. IV. 41 
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The general rule of the English and American law is, that 
the personal estate is the primary fund for the discharge of the 
debts, and is to be first applied and exhausted, even to the pay- 
ment of debts with which the real estate is charged by mort- 
gage ; for the mortgage is understood to be merely a col- 
*421 lateral security *for the personal obligation, (fl^) The 
order of marshalling assets in equity towards the pay- 
ment of debts, is to apply, 1. The general personal estate : 
2, Estates specially devised for the payment of debts: 3. Es- 
tates descended : 4. Estates devised, though generally charged 
with the payment of debts. It requires express words, or the 
manifest intent of a testator, K) disturb this order, (h) On the 


3 and 4 William IV. c. 105, freehold estates, not charj^ed by will, arc now made 
assets in equity for the payment of simple contract and specialty dcl)fs ; and the heir 
or devisee is made liable as in the case of specialty debts ; but the creditors by S])e- 
ciulty are to Imvc priority. 

(а) liarj;. &, Butler’.s (^o. Litt. 208, b, note 106. Howel v, rriec, 1 P. Wms. 291, 
and the learned note of Mr. Cox. Kinji? v. Kinj?, .3 Ibid. 358. 3 Johns. Cb. llcp. 
357. 0 Serg, & Uawle, 73. Garnett v. Maeon, G Call, 308.1 Massachusetts Revised 
Statutes, 1836, part 2, tit. 3, c. 62, sec. 16. The mere ebar»;e by will of a secondary 
fund with tba payment of debts, does not exempt the primary fund, unless it plainly 
appears to have been the testator’s intention to exonerate it for the benefit of some 
legatee. Lowndes on Legacle.s, 329, Even if the testator's intent to exonerate the 
residuary fund for the benefit of a legatee be manifest, yet, by the lapse of a resid- 
uary beijnest, or when it enniiot take effect from any other cause, the residuary fund 
is restored to its primary liability for the payment of debts. Waring p. Ward, 5 
Vesey, 670. Noel v. Lord Henley, 7 Price, 241. Hawley & King r. James an^ ^ 
others, 5 Paige’.s New York Cb. Rep. 318. Rut if the personal fund lias pas.scd into 
Other hands tlian tlic personal representatives, the creditor may not be bound to pur- 
sue it further in difficult cases, or wait the re.sult of controversies, and the Court of 
Chancery will jirocced to decree directly against the land. Corbet u.^^Jolmson, 1 
Brockenbrougli, 77. Murdock v. Hunter, Ibid. 135. 

(б) Stephenson Heatbeote, I Eden’s Rep. 38. Lord inebiquin v. French, I 
Cox, .1. Webb V. Jone.s, Ibid. 245. Bootle v. Blundell, I Meriv. Rep. 193. Barne- 
well V, Lord Cawdor, 3 Madd. Rep. 4.53. Watson v, Bricfc5vood, 9 Vesey^ 447. 
Livingston t\ Newkirk, 3 Johns. Cli. Rep. 312. Livingston v. Livingston, Ibid. 148. 
Stroud r. Barnett, 3 Dana’s Ken. Rep. 394. Ram on Assets, c. 30, p. 247, Philad. 
edit. Warley,p. Warlcy, Bailey's Eq. Rej>. 397. New York Revised Statutes, vol. 
ii. 452, sees. 33, 455, sec. 56. Sebermerhorn v. Barbydt, 9 Paige’s Rep. 29, 49. 
Chase v. Lockerman, 1 1 Gill & Johnson, 185. ^he bequest of personal estate does 
not exempt it from its liability to exonerate the real estate, unless a cllar intention 
to that effect appears on the face of the will. 12 Price, 324. 


Thompson v. Thompson, 4 Ohio, (N. S.) 838. 
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other hand, there is a material distinction between debts origi- 
nally contracted by the testator or intestate, and those con- 
tracted by another; and, therefore, if a person purchases an 
estate subject to a mortgage, and dies, his personal estate^ as 
between him and his personal representatives, shall not be ap- 
plied to the exoneration of the land, unless there be strong and 
decided proof, that in taking the incumbered estate, he meant 
to take upon himself thci mortgage debt as a pt*.rsonal debt of 
his own. (a) The provision mentioned in the preceding page 
from the New York Revised Statutes, was an alteration of the 
antecedent rule, and makes a mortgage debt fall primarily upon 
the real estate, (i) 

I assume that the rule prevails generally in the United States, 
that the lands descended to the heirs arc liable to the 
debts of the ancestor equally, in all cases, with the *per- *422 
sonal estate, (c) In Massachusetts, the persoiial estate 


(a) Cumhorland v. Codririgton, 3 Johns. Ch, Hep. 229. 

It is not easy to perceive the necessity or policy of tliiis interforinj^ with, and 
reversinjr the rule of ctpiity as to mortjjaiic debts, wliieh had been known and settled 
for aj^cs •, and esj)ccially as the Revised Statutes, as to all other debts, retain and 
enforce the rule that tlic personal estate is the primary fund. The .symmetry of the 
law, on this point, is thus destroyed ; and a reason suggested by the revisers, in their 
report of the hill, was, that the existing “ rule of law was unknown to the generality 
of our oitizens.^^ 

If there arises a question under the law of different countries, as to particular debts, 
whether they arc properly payable out of the personal estate, or arc cliargeahle upon 
the real estate of the deceased, the rule is, that the law of the domicile of the deceased 
will govern in ca.sc.s of intestacy ; and, in cases of testacy, the intention of the testa- 
tor. Anon. 9 Mod. Gf>. Story on the Conflict of Laws, § .528. 

(c) It has been stated, that the common-law rule prevails still in Virginia, and 
perhaps in Kentucky ; but everywhere else in the United States the equitable rule 
seems to liave been adopted, that, on failure of personal assets, llic real estate in the 
hands of heirs and^devLsees is liable for debts as extensively ns the personal. The 
common law rule has been altered by statute. Griffith’s Register, passim, Maes. 
Revised Statutes, 1836. In Massachusetts, to sustain a suit against the heir, it must 
appear that administration had been taken out on the estate of tbe deceased, and 
that the demand was not due, and no cause of action accrued until the term of four 
years had expired from the grant of administration, and that the suit was brought 
within oijg year after the causc^of action accrued. Stat. 1788, ch. 66. Revised 
Statutc.s, 448, see. 14. Hall v. Bumstead, 20 Pick. 2. In Now York, no suit lies 
against heirs or devisees of any real estate, to charge them with a debt of the testa- 
tor or intestate, within three years from the time of granting letters testamentary or 
of administration upon the estate. New York Revised Statutes, vol. ii. 109, sec. .53. 
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is first to be applied, and the land resorted to upon a d^ciency 
of personal assets, (a) This is probably the case in.other states, 
in which the real and personal estate is placed as assets under 
the control of the personal representatives. In Pennsylvania, 
the lands are treated as personal assets ; and the creditor who 
sues the executor, may sell the land in the hands of the heirs, 
without making them parties. This is complained of by high 
authority in that state, as contrary to the plainest principles of 
justice, (ft) In New Hampshire, the heir is not liable on the 
covenant of his ancestor, while a remedy remains against the 
personal representatives, inasmuch as all the estate, real and 
personal, of the ancestor, in tha- hands of the executor or ad- 
ministrator, is liable for his debts, (c) 

(a) 3 Mass. Rep. 527, 536. 4 Ibid. .358. Mass. Revised Statutes, 1836. 

(5) Gibson, J., 13 Serg. & Rawle, 14. By the statute of Tennsylvania of 4th April, 
1797, debts of the ancestor not secured by mortgage, judgment, recognizance, or other 
record, do not remain a lien on lands longer than seven j^ears after the debtor’s death, 
unless a suit be brought within seven years, or the statement of the debt filed in the 
prothouotary’s office. Judgment on a suit brought afterwards cannot affect the lands 
in the hands of the heir, or of the person under him. Kerper v. Iloch, 1 Watts, 9. 
Quigley u. Beatty, 4 Watts, 1.3. 

(c) HiitchiiMsoii V, Stiles, 3 N. II, Rep. 404. So, in Tennessee, the lands in the 
hands of the heir cannot Imj sold on a judgment against tlic ancestor, until the personal 
estate is exhaysted. Boyd v. Armstrong, 1 Verger’s Rep. 40. The Massachusetts 
Revised Statutes of 1 836, part 2, tit. 3, c. 62, make ample provision for the marshal- 
ling of assets as against heirs, devisees, and legatees, when a part of the real estate is 
wanting for the payment of debts, or when one or more of the persons Avho ought to 
contribute become insolvent. It is the application by statute of the principles of courts 
of equity in marshalling assets and enforcing contributions in the cases of estates de- 
scended or devised, or when one of the parties bound to contribute becomes insolvent. 
Hays u. Jackson, 6 Mass. Ucp. 149. Livingston v. Livingston, 3 Johns. Cb. Rep. 
148. Livingston v. Newkirk, Ibid. 312. In respect to the distribution of assets in 
equity for tlie payment of debts, it is to be observed that a creditor may go into chan- 
cery against executors and administrators for the discovery and distribution of assets; 
and after the usual deare 1o account in a suit by one or more creditors, the decree is for 
the benefit of all the creditors, and is in the nature of a judgment for all. They are 
all entitled, and should have notice to come in and prove their debts before the master, 
and they will be paid ratably without preferences, after the judgment-creditors are 
satisfied, and creditors suing at law will in the mean time be stayed by injunction, and 
not allowed to disturb the ratable and equal distribution of the assets in chancery. 
Morrico v. Bank of England, Cases temp. Tall)ot,*»218. 4 Bro. P. C. 287. Paxton 
r. Douglas, 8 Vesey, 520. Clarke v. Earl of Ormonde, Jacobs, 108.* TliSmpson v. 
Brown, 4 Johns. Ch. Rep. 619. So, also, a suit against the heir and decree for a sale 
enures for the benefit of all the creditors against the heir, and draws the entire dis- 
tribution of the assets of the heir into chancery. Martin v. Martin, 1 Vesey, sen. 211. 
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The same rule applies in the case of a devise to trustees to pay dchts^ or to a charge 
on land for the payment of debts. The estate becomes a trust estate for tlic purpose, 
and as the assets are placed under the jurisdiction of chancery, to be distributed as 
equitable assets, suits at law by creditors for the purpose of gaining a preference, will 
be enjoined. Benson v. Lc Hoy, 4 Johns. Ch, llep. 651. Helm v. Darby, 3 Dana’s 
Ken. Rep. 186. Stroud v. Bsmett, Ibid. 391. Executors i»ay in their own wrong 
after decree for administration. Mitchelson v. Piper, 8 Simons, 64. i 


* 1 Appropriation of Debtor's Payments,— 'Yhe rules on this subject are tlms mentioned by 
Chancellor Walworth, in Stone v. Seymour, 16 Wend. 28: 

1st. If two debts are due at the time of a partial payin(Mit, the debtor may apply the 
payment as he pleases, subject to the restriction, that the creditor is not obliged to receive 
partial pnyment. 

2(1. Where the debtor does not make the application at the time of payment, the cred- 
itor may, at the time he receives the moncyi^make the application. 

3d. If one part of the debt consists of interest, and another of principal, the })ayment 
is first applied to the interest due, and the residue to the principal. 

4th. If no application is made by the debtor, and there are two debts, of which one 
only is due, the payment is not to be a])pHcd to the debt which is not due. 

In cases not coming within these ^bur rules, the chancellor admits there are numerous 
conflicting decisions, as to the tirnc witliin whicli the creditor must make the application, 
and as to his right to make any. See Cremer i\ Iligginson, 1 Mason, 323, 838. 

In some cases it is licld, that the cToditor may make the application at any time before 
the matter comes to the consideration of a jury. Pliilpott v. Jones, 4 Nev. & Man. 16. 
Wilkinson v, Sterne, 0 Mod, 427. Mayor of Alexandria v. Patten, 4 Cranch, 320. Sec 
contra^ United States v. Kirkpatrick, 9 Wheaton, 787; Simson v. Ingham, 2 B. & C. 65; 
Hill V. Southerland’s Executors, 1 Wash. U. 12S. 

Again, as to the right of the creditor to make the application, in Gass v. Stinson, 3 Sum- 
ner, 08, Mr. Justice Story was strongly inclined to adopt the doctrine of the Roman law, 
and confine the right to cases, when it was indifieront to the debtor to wliicb of his debts 
the payment was applied. Sec, also, Pattison v. Hull, 9 Cowen’s H. 747, 778. This would 
be, in cfiect, taking from the creditor the right of application, where no express applica- 
tion, at the time of payment, was made. The Supremo Court of Pennsylvania, on the 
other hand, in Logan v. ]\Iason, 6 Watts & Serg. 1, held, that the propriety of an apjdica- 
tion, instantly made by a creditor, (where none had been made by the debtor,) could not 
he questioned; and Gibson, Ch. J., in a strong opinion, denies the authority of this pro- 
vision of the civil law. Such seems to be the decision in England. Mills v. Eowkos, and 
cases supra. See, also, Upham v. Lefavonr, 11 Met. 174; Allen v. Culver, 3 Dciiio, 284; 
and such, also, is Chancellor Walworth’s opinion, in Stone v. Seymour, supra. And such 
is the rule in Connecticut. Sherwood v. Haight, 26 Conn. 432. And m Mississippi, also. 
Crisler ?*. McCoy, 33 Miss. (4 Geo.gc) 445. And in Arkansas. Armistcad v. Brooke, 18 
Ark. 621. 

In an account current between parties, tht; law, in the absence of any specific arrange- 
ment, applies the first item on the credit side to the first item on the debit side, and so 
on. Clayton’s case, 1 Meriv. 672. Bodeuham v. Purchas, 2 Barn. & Aid. 46. Cushing 
V. Wyman, 44 Maine, 121. 

Where neither party makes the application, the law appropriates the payment accord- 
ing to the justice of the cose. ‘Aypn v. Culver, supra. See, on the subject generally, 
Goddard if, Hodges, 3 Tyrwh. 213; James r. Child, 2 Id. 786; Ribbans v. Crickett, 1* B. & 
P. 264; Wright v. Laing, 8 B. & C. 106 ; Marryatts v. White, 2 Stark. 101 ; Plomer v. Long, 
1 Stark. R. 168; Jencks v. Alexander, 11 Paige, 620; U. States v. Bradbury, Davcis’s R. 
146; Bangor B. Corporation v. Whiting, 29 Maine R. 128; Miller v. Leflore, 32 Mississippi, 
(8 George,) 684* 


41 * 
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Payment made by a debtor to a creditor to whom he owes several distinct debts, with- 
out any direction as to its application, and immediately applied by the creditor to a debt 
barred by the statute of limitations, will not take the remainder of that debt out of the 
statute of limitations. Pond v. Williams, 1 Gray, (Mass.) 680. But see Ayer v. Hawkins, 
19 Vt. 26. Another rule is to apply the payment in the way most beneficial to the cred- 
itor; thus, where there are several debts, to the one least secured, unless such course is to 
the prejudice of a surety. Pierce v. Sweet, 88 Penn. State B. 161. 
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LECTURE LXVL 

OF TITLE BY ESCHEAT, BY FORFEITURE, AND BY EXECUTION. 

Title to land is usually distributed under the heads of de* 
scent and purchase^ the one title being acquired by operation of 
law, and the other by the act of agreement of the party, {a) 
But titles by escheat and forfeiture are also acquired by the 
mere act of law ; and Mr. Hargrave thinks that the proper gen- 
eral division of title to estates, would have been by purchase and 
by act of law^ the latter including equally descent, escheat, and 
forfeiture. Our American authors (6) have added an additional 
title, and one unknown to the English common law, and which 
they treat separately. It is title by execution ; and I shall take 
notice of it in regular order. 

1. Of title by escheat 

This title, in the English law, was one of the fruits and 
consequences of feudal tenure. When the blood of the last per- 
son seised became extinct, and the title of the tenant in fee 
failed, from want of heirs, or by some other means, the land re- 
sulted back, or reverted to *the original grantor, or lord of the 
fee, from whom it proceeded, or to his descendants or succes- 
sors. All escheats, under the English law, are declared 
to be strictly feudal, and to import *the extinction of ten- *424 
ure.(c) The opinions given in the great case of Burgess 
V. Wheaie^ {d) concur in this view of the doctrine of escheat ; 
and in that case it was held to be the rule, that if lands were 

(a) Litt. sec. 12. Co. Litt. Ibi#. note, 106. 

(h) Ch. J. Swift, in his Digest of the Laws of Connecticut; and Mr, Dane, in his 
Abridgment of American Law. 

(c) Wright on Tenures, 115-117. 2 Blacks. Cora. 244, 245. 

(d) 1 Win. Blacks. Rep. 123. S. C. 1 Eden, 177. 
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held in trust, and the cestui que trust died without heirs, the 
lands did not escheat to the crown, but the trustee, being in esse 
and in the legal seisin of the land, took the land discharged of 
the trust, and bound as owner for the feudal services. But, as 
the feudal tenures do not exist in this country, there are no pri- 
vate persons who succeed to the inheritance by escheat ; and 
the state steps in the place of the feudal lord, by virtue of its 
sovereignty, as the original and ultimate proprietor of all the 
lands within its jurisdiction. It is a general principle in the 
American law, and which, I presume, is everywhere declared 
and asserted, that when the title to land fails from defect of the 
heirs or devisees, it necessarily reverts or escheats to the people, 
as forming part of the common stock to which the whole com- 
munity is entitled, (a) Whenever the owner dies intestate. 


{(t) New York Revised Statutes, vol. i. 282, tit. 12, Ibid. 718, secs. 1, 2, 3. Swift’s 
Digest, vol. i. 156. Rhode Island Statutes of 1768 and 1822. Tucker’s Blackstone, 
vol. ii. 244, 245, note. Statute of Pcnn.sylvania, 29th September, 1787. 5 Binney’s 

ttep. 375. Dane’s Abr. vol. iii. 140, sec. 24. Ibid. vol. iv. .538. Mass. Revised 
Statutes of. 1836. Statute Laws of Ohio, ISbl, p. 2.53; of Alabama, 1811, 1818, p. 
288 ; of Illinois, edit. 1833 ; of Georgia, Prince’s Dig. 2d edit. 198; of New Jersey, 
1828, Elmer’s Digest; of Mississippi, Revised Code of 1824. Revised Statutes of 
Missouri, I83.5,i The law of Alabama says that the real and personal estates of per- 
sons dying intestate, and leaving no lawful heirs within the limits of the United States, 
shall escheat The words, as they stand, want explanation to render their operation 
just or liberal. Mr. Dane says, that the New England colonies of Massachusetts and 
Plymouth very early passed laws for vesting in the colony all lands escheating for 
want of heirs, on the ground that the colony was the sovereign who made the origi- 
nal grant. In Maryland, beihre the Revolution, lands were liable to escheat to tho 
lord proprietary of tlic j)rovincc; and since that era, the state, as to lands of tho pro- 
prietary, stands in his place under an act of confiscation, and the lands remaining, of 
course, subject to escheat, and the state takes the land, whether the owner dying with- 
• out heirs had the legal or only the cipiitablc estate as cestui que trust. See Harr. & 
M’Henry’s Rep. Index, tit. Escheat, passim ; Riflggold v. Malott, 1 Harr. & Johns. 
299 ; Matthews v. Ward, 10 Gill &. Johnson, 443. By the Napoleon Code, Nos. 723, 
755, in default of lawful heir.s, the property passes to the natural children; and for 
^vant of them, to the surviving husband or wife ; and for want of them, to the state ; 
;ftnd kindred beyond the twelfth degree do not succeed. The statute of North Caro- 
lina resembles the Napoleon (?ode in this respect, that if the husband dies intestate 
and without leaving any person to claim as heir, ^hc widow takes the estate as heir. 
North Carolina Revised Statutc.s, 1837, vol. i. 237. Similar provision in Mass. Sup. 
'Rev. St. 1849, ch. 87. 


1 Puckett r. State, 1 Sneed, (Tenn.) 866. 
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without leaving any inheritable blood, or if the relations whom 
he leave.s are aliens, there is a failure of competent heirs, and the 
lands vest immediately in the state by operation of law»(a)^ 
No inquest of office is requisite in such cases ; ^ and 

by the New York Revised Statutes, (c) the * attorney- *425 
general is required to bring an action of ejectment, when- 
ever he shall have reason to suspect that the people have title 
to lands by escheat.^ 

In the Roman law, there was an officer appointed in the 
character of escheator, whose duty it was to assi^rt the right of 
the emperor to the hccreditas jaceris^ or cadvea, when the owne^r 
left no heirs or legatee to take it. (d) That property should, in 
such cases, vest in the public, and be at the disposal of the 
government, is the universal law of civilized society, (c) It 
was, as early as the age of Bracton, regarded as a part of the 
jus gentium — ubi non apparel dominus rei^ quee olim fuerunt inr 
ventoris^ de jure naturali, jam ejficiuntur principis de jure gen- 


(a) The People V, Conklin, 2 Hill’s llep. 07. 

(i) 4 Co. 58, n. Comyti’s Digest, tit. Prerogative, D. 70 * 

(<;) Vol. i. 3(1 edit, 323. 

{d) Code, 10, 10, 1. In Pennsylvania and Mississippi there is an oflicer appointed 
to takf.! charge of escheated estates, termed escheator-gcneral. Pardon’s Digest, 342. 
Ke vised Code of Mississiypi, 1824, There are similar officers charged with escheats 
in the other states. 

(c) Doinat, pt. 2, b. 1, til. 1, sec. 4, art. 6, sec. 13, art. 4. Van dcr Linden’s Insti- 
tutes, by Henry, b. 1, c. 10, sec. 3. Code Napoleon, sec. 723. 


1 There is no presumption of law in favor of an e.schcat that a person, yiroved to be 
dead, left no heirs; but some negative proof will be required; nor will the court even 
presume that he died under the age of ninety years, in the absence of all testimony upon 
the point, Hammond v. Inloes, 4 Md. 138. 
a Colgan V. McKeon, 4 Znbr. (N. J.) 566. 

a As to when a person in New Vork die.*i msed of lands, so as to authorize the com- 
missioners of the land-office to release the escheat, see Englishbo i. Helmuth, 3 Comst. 

K. 294. 

The 6th article of the treaty of 1783 not only barred the escheat of land held by British 
subjects, but gave them capacity to transmit thorn by descent to a citizen. Brown d. 
Sprague, 6 Denio’s II. 546. Lands that have escheated, may be conveyed by tiie state 
before entry. McCaughal v. Kyan, 27 Barb. tN. Y.) 876. 

* Farrar v. Dean, 24 Mis. (3 Jones) 16. Colgan v. McKcon, 4 Zabriskie, (N. J.) 506. 
The law is otherwise in California. See the very interesting case of The People v. Fol- 
som, 5 Cal. 373. In South Carolina, the legislature may, by act, grant future eselieats. 
Nettles V. Cummings, 9 lUch. Eq. (S. C.) 440. « 
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Him* (a) It is a principle which lies at the foundations of the 
right of property, that if the ownership becomes vacant, the 
right must necessarily subside into the whole community, in 
whom it was originally vested when society first assumed the 
elements of order and subordination, (b) In New York, all 
escheated lands, when held by the state or its grantee, are de- 
clared to be subject to the same trusts, incumbrances, charges, 
'rents, and services to which they would have been subject had 
they descended, (c) This provision was intended to guard 
against a very inequitable rule of the common law, that if the 
king took lands by escheat, he was not subject to the trusts to 
which the escheated lands were ‘previously liable, (d) The stat- 
utes of 39 and 40 Geo. III. c. 88, 47 Geo. III. c. 24, 59 Geo. 
III. c. 94, mitigated the rule, by the division which enabled the 
king, by warrant or grant, to direct the execution of the 
*426 trust. In the* case of Sir George Sands j{e) na|p, Ch. 

B., and Turner, B., held, that there could be no escheat 
of a trust; and in case of the death of the cestui que trust with- 
<mt heirs, the trustee would hold, discharged of the trust. The 
opinion in England is understood to be, that upon the escheat 
of the legal estate, the lord will hold the estate free from the 
claims of the cestui que trust* The statutes 1 have referred to 
are calculated to check the operation of such an unreasonable 
principle. (/) 


(а) Bracton, lib. I, c. 12, see. 10. 

(б) This was the ease with the ancient Germans, when their institutions were 
studied by Cojsar hnd Tacitus. They had not then any private property in land ; it 
was vested in the comiuunity or tribe. Cajsar de Bell. Gall. lib. 4, c. 1. Tacit, do 
Mor. Germ. c. 26. 

(c) New York Revised Statutes, 3d edit. vol. ii. sec. 2. Farmer’s Loan and Trust 
Co. V. The People, I ISandford’s Ch. Rep. 139. But at common law the king took 
the lands e.schcated by reason of alienage, free from all incumbrances. Assistant V. 
Ch. Saudford, I Sandford’s Rep. 141. 

(d) 3 llarg. Co. Litt. 13, n. 7. Pimb’s.caso, Moore, 196. 

(c) 3 Ch. Rep; 33. 

(/) The statute of 4 and 5 \Vm. IV. c. 23, went further, and declared, that when a 
trustee of lands died without an heir, the Court otN^hancery may appoint a trustee to 
act for the party beneficially interested. The New York Revised Statutes, 3d edit, 
vol. ii. p. 2, has a like provision, and no interest in lands or chattels, vested in trust 
or hy >vay of mortgage, and not beneficially in the trustee or mortgagee, shall escheat 
or be forfeited by the attainder of the trustee or mortgagee. The escheats spoken of 
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IL Of title by forfeiture. 

The English writers carefully distinguish between escheat 
to the chief lord of the fee, and forfeiture to the crown. The 
one was a consequence of the feudal connection, the other 
was anterior to it, and inflicted uppn a principle of public 
policy, (a)* But while the chief lord of the fee is none other 
than tlie same community which has been injured by the crime, 
there is no essential distinction between escheat for treason and 
forfeiture for treason. The law of forfeiture went, indeed, 
upon feudal principles, beyond the law of escheat It extin- 
guished, and blotted out forever, all the inheritable quality of 
the vassal’s blood, so that th?^ sons could not inherit, either 
to him, or to any ancestor, through their attainted father. He 
was rend(‘red incapable, not only of inheriting or transmitting 
his own property by descent, but he obstructed the descent 
of lands to his posterity, in all cases in which they were 
obliged to derive their title through him from any more remote 
ancestor, TIk^ forfeiture of the (estate is very much reduced 
in this country, and the corruption of blood is universal 
abolished, (h) In New York, forfeiture of property for crimes 
is confined to the case of a conviction for treason ; and, 
by a law of the colony of Massachusetts, *as early as *427 
1641, escheats and forfeitures upon the death of the an- 
cestor, “ natural, unnatural, casual or judicial^ were abolished, 
forever, (c) 

It is a rule of law, that the state, on taking lands by es- 
cheat, and even by forfeiture, takes the title which the party 
had, and none other. It is taken in the plight and extent 
by which he held it ; and the estate of a remainder-man is 


in the text relate exclusively to land, movables never escheated in the technical' 
sense ; and if the owner died intestate and left no lawful representative.s, the personal I 
estate in England remained at the disposition of the crown. In this country it must 
vest in the ^tate, and so the statute law in some of the states has specially provided. 
The subject is well discussed in the case of The Commonwealth v. Blanton’s Execu- 
tors, 2 B. Monroe’s Rep. 393. ^ 

(а) Wright on Tenures, 117, 118. 

(б) New York Revised Statutes, vol. i. 284, sec. 1. Ibid. vol. ii. 701, sec. 22. 

(c) Dane’s Abr. vol. v. 4. Mr. Dane 8ay.s, that forfeiture of estates for crimes is- 
scarcely known to our American laws. Ibid. 11. 
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not destroyed or divested by the forfeiture of the particular 
estate, {a)^ 

Besides the forfeiture of property to the state, for the convic- 
tion of crimes, estate less than a fee may be forfeited to the 
party entitled to the residuary interest by a breach of duty in 
the owner of the particular estate. If a tenant for life or years, 
by feoffment, fine or recovery, conveys a greater estate than he 
is by law entitled to do, lie then, under the English law, forfeits 
his estate to the person next entitled in remainder or reversion ; 
for he puts an end to his original interest ; and the act t^pds, in 
its nature, to divest the expectant estate in remainder or rever- 
sion. The same consequences followed whenever the vassal, 
by any act whatever, was, in the eye of the feudal law, guilty 
of an act of disloyalty, and a renunciation of the feudal con- 
nection. (6) But a conveyance by deed, of things lying in 
grant, or conveyances by release, and bargain and sale, tmder 
the statute of uses, do not work a forfeiture ; for they convey 
no greater interest than what ihe party lawfully owns, and is 
entitled to convey. Such forfeitures by the tenants of particu- 
lar estates have become obsolete in this country ; and 
• 428 the ^ just and rational princijde prevails, that the convey- 
ance by the tenant operates only upon the interest which 
he possessed, and does not affect the persons seised of ulterior 
interests. An act of assembly in Pennsylvania gave to all deeds 
and conveyances of land, proved or ackjiowledged, and recorded, 
ihe same force and effect, as to possession, seisin and title, as 
deeds of feoffment with livery; and yet it has been held, (c) 
that such a deed worked no forfeiture, on the common-law doc- 
trine of alienation by tenants for life or years. In Massachu- 


(a) Case of Captain Gordon, Foster’s Crown Law, 05. Borland v. Dean, 4 
Million’s Rep. 174. Dairy mple on Feudal Property, c. 4, pp. 145-154, gives an inter- 
esting history of the law of forfeiture in Scotland, and the gradual conformity, on the 
point in the text, between the Scotch and English law. 

(?>) Wright on Tenures, 203. Co. Litt. 251, a, J). 

(c) M’Kee v. Pfout, 3 Dali. Rep. 486. 


I. 

t All pveeecdiups required by statute for enforcing a forfeiture, must be strictly fol- 
lowed. Clarke v. Strickland, 2 Curtis, C. C. 489. 
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setts it has, however, beQii decided, that a conveyance in fee by 
a tenant for life, by bargain and sale, was a forfeiture of his 
estate to those in remainder or reversion, (a) But though the 
correctness of the decision might be questioned, the case has 
now become unimportant, for the statute law of Massachusetts, 
as well as of other states, gives to the conveyance of a tenant 
for life or years, no greater operation than what his interest en- 
titled him to give it. (b) And it was a well-established princi- 
ple of the common law, that if a condition on which an estate 
for life or years depended, be broken for nonpayment, yet the 
lessor might waive the forfeiture by the subsequent acceptance 
of rent, or by bringing an assize^ or making a distress to recover 
it. (c) 

There are other causes of forfeiture, as for waste, and far 
breaches of conditions in leases, grants, and conveyances, which 
have ^>een sulKciently considered in the former part of this vol- 
ume. 1 shall, therefore, proceed to treat : 

III. Of title hy execution. 

This species of title owes its introduction to modern statutes, 
and it was unknown to the common law. The remedy given 
to the judgment creditor by the English law, was a sequestra- 
tion of the profits of the land by writ of levari facias^ or 
the possession of a moiety of the lands by * the writ of * 429 
elegit, and, in certain cases, of the whole of it by extent, * 
In all these cases, the creditor holds the land in trust until the 
debt is discharged by the receipt of the rents and profits. This 
limited remedy against the real estate of the debtor was not 
deemed sufficient security to British creditors, in its application 
to the American colonies ; and the statute of 5 Geo. II. c. 7, 


(a) Commonwealth v. Welcome, cite'd in 5 Danc/s Abr, 13, sec. 7. The extraor- 
dinary industry and great experience of the author of the Abridgment and Digest 
of American Law, (vol. v., x., xi.,) was not able to lead him to any case in our 
American courts, in which there had been a forfeiture of the estate of a tenant for 
life or years, by reason of a brcaclt^of duty as tenant, by way of plea, or default upon 
record. 

(b) Vide supra, p. 83. 

(c) Co. Litt. 211?d). Pennant’s case, 3 Co. 64. Goodrjghtu. Davids, Cowp. Bep. 
803. 
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was passecJ, in the year 1732, for their relief. It made lands, 
hereditaments, and real estate, within the English colonies, 
chargeable with debts, and subject to the like process of execu- 
tipn as personal estate. Lands were dealt with on execution, 
precisely as personal property, and it was, consequently, the 
practice in some of the states, and particularly in New York, 
before, and even since the American Revolution, down to the 
year 1786, to consider lands as assets in the hands of executors 
and administrators, and to sell them as such. This was also 
the practice in Pennsylvania, Maryland, Georgia, New Jersey, 
New Hampshire, and Massachusetts, and probably in the other 
New England states, (a) In the case of Wilson v. Watsoi[ij (b) 
it was declared, in the Circuit Court of the United States for 
Pennsylvania, tliat lands might not only be seized and sold on 
execution at law as chattels, but that, if the defendant in the 
judgment died, the judgment might be revived hy scire facias 
against the executor, and the lands of the testator taken in exe- 
cution and sold, if there be a deficiency of personal assets. In 
South Carolina, the lands of an. intestate, under the rule and 
practices introduced by tl\e statute of 5 Geo. II., are sold under 
an execution obtained against the administrator, though the heir 
be no party to the proceeding, (c) But though the statute of 


(a) Shippen, PiTsidont, in Gniff v. Smith, 1 Dallas’s Rop. 48‘i, 8 Gill & Johnson, 
llitrylaiul llcp. 65. Telfair r. Stead’s Executors, 2 Oaiicli, 4t)7. Ewing, Ch. J., in 
VTarrick v. Hunt, 6 Flalsted’s Hep. I. Daniels v. Ellison, 3 N. H. Rep. 279.^ Gore 
r. Brazier, 3 Mass. Hep. 523. ‘ Dane’s Ahr. vol. v. 20. Statute of Massachusetts, 
1783, c. 32. The pructiee still continues in Penn.sylvaiiia. 1 Walts, 414. 

, (6) 1 reters’s Cir. Hep. 269. 

■(c) Martin u. Latta, 4 M’Cord's Rep. 128. D'Urphey v. Nelson, Ibid. 129, noto.- 
In North Carolina, the Act of George II. and the 8tatc Act of 1777, gave the Ji, fa, 
against the lands of tlie debtor. The Act of 1784 gave it against the lands of a de- 
ceased debtor in the hands of his heir or dcvi.see, upon a judgment against his exec- 
utor Of administrator in certain cases ; but it prescribed a mre facias against the heirs 
and devisees. 1 Devereux’s Eq. 515, In Bast New Jersey, it was declared by law, 
in 1682, among the early Acts of the General Assembly, that no man’s land should 
be sold without his consent,* though the profits of it might he extended. But shortly 
afterwards, the law provided that the lands of the debtor should ho appraised, and the 
iheriff was to deliver possession ; and if not redeeliied in six weeke, the lands wore to 
belong to t.he j)laintiff, in fee, at the price of the valuation. Learning and Spicer^s 
Collections, 235, 253. 


1 Lyford e. Dunn, 32 N. H. 81. 
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Geo. *11. introduced the sale of real estate on execu- *430 
tion throughout the colonies, that statute was not the 
entire origin of the practice ; for, in Massachusetts, as early as 
1696, and in Pennsylvania, as early as 1700 and 1706, lands 
were, by co]onial statutes, rendered liable to sale on execution 
for debt, (a) 

The practice of selling real estate under certain checks and 
modifications, created to prevent abuse and hardship, has been 
continued, and become permanently established. The general 
regulation, and one prevalent in most of the states, is to require 
the creditor to resort, in the first instance, to the personal estate, 
as the proper and primary fund, and to look only to the real 
estate after the personal estate shall have been exhausted 
and found insufficient, (i) * In New York, until within *431 


(fl) Province Act of Massacliiisetis, 1696. cited in 5 Dana^s Abr. 23, note. Prov- 
ince Acts of Pennsylvania, 1700 and 1705. See, also, 1 Dallas’s Hep. 483; 6 Bin- 
ncy’s Rep. 145; Brackenridjijc’s Law Miscellanies, 208. 

(b) See, for instance, New York Revised Statutes, vol. ii. 367 ; Statutes of Ohio, 
1831, p. 101 ; of Indiana, 1838, p. 276 ; Purdon’s Penn. Dig. 369 ; Revised Statutes 
of Connecticut, 1821, pp. 36, 56; Ibid. edit. 1839, pp. 62, 63; Act of Tennessee, 
1794, ch. 1, sec. 23. This was also a provision in the original charter of 'Kirig John. 
Magna Charta, c. 5. But this duty of the officer, though neglected, will not affect the 
purclniscr of land at sheritPs salc.^ lie Is not hound to show that the debtor had not 
personal property to satisfy the judgment. Prakes u. Brown, 2 BlackfTnd. Rep. 295. 
So, in Connecticut, it would seem, notwithstanding the statute language, that real 
estate may he attached, though there he personal property sufficient to satisfy the de- 
mand. Isliam u. Downer, 8 Conn. Rep. 282, Spencer v. Champion, 13 Ibid. 11.^ 
And in Illinois, by statute of 27th February, 1841, personal property, and the land on 
which the defendant resides, are to he last taken on execution. I’his rule arises from 
the infant state of the Cbuntry, in which the settler’s domestic and farming goods and 
chattels, and the ground he; has recently cleared and settled on, become vastly more 
necessary to him than his wild lands. The execution* in chancery, which was origi- 
nally by process in personam^ or by secpicstration of the estate, was, in New York, by 
statute, sess. 25, c. 1.5, made analogous to an execution at law, by authorizing the 
chancellor to enforce perform unco of the decree by execution against the body, or 


1 So mere irregularity in the proceedings on which the execution is founded, will not 
vitiate a sale of land made by the sheriff in virtue of such execution; but, unless the pro- 
ceedings are null and void, the sale ^11 pass the title. Anderson v. Clark, 2 Swan, 166* 
McB'ee v, Harris, 25 Penn. State R. 102. But an execution, taken out while the debtor was 
in prison under commitment on a prier execution on the same judgment, is void, and a 
sale under it, even after the release of the debtor to a purchaser without notice, carries no 
title. Kennedy t?. Duncklee, 1 Gray, (Mass.) 66. 

* Smith V, Randall, 6 Cal. 47. 
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a few years past, the rule was, to sell the real estate absolutely 
at auction, upon due notice, without any previous appraise- 


goods and (thatUds of the defendant, and in default thereof, against the lands ajid 
tenQments, and to be executed as at law. This power was continued by the New York- 
Revised Statutes, vol. ii. 182, 183. and every final decree becomes a lien on lands from 
the docketing thereof, and goods and chattels are bound only by actual levy on exe- 
cution. Jn Kentucky, a delivery of ajhrt. facIci^ to the sheriff, creates a lien upon the 
goods of the debtor. Savage v. Best, 3 Howard’s U. S. Rep. 111. In North Caro- 
lina, by act of 1787, decrees in chnnccrv for money are enforced l)y execution against 
the body, or the goods and chattels, lands and tenements, in like manner as at law. 
In the Roman law, tlic chattels were first to be resorted to, and the land was seized 
and eventually sold, provided the movables of the debtor were found to be insufficient 
to satisfy the debt. Dig. 42, 1, 15, 2 and 3f Code, 8, 34. Thongh the personal prop- 
erty of the debtor is to be first resorted to and sold, there has been difficulty in reach- 
ing, by execution, moneys invested in stock and other choscs in action. A mere chose 
in action Is not at law the siil»ject of a Ji. fa. 6 Harr. & Johns. 2()4. 2 Iredell's N. C. 

Rep. 129. A mere right in personal properf}^ without |)ossessic)n, and held adversely, 
cannot he sold on execution. Carlos v. Ansley, 8 Alabama Rep. 900.1 a mortgagee’s 
interest cannot be sold on execution.-^ See su/wa, p. 166, note. The Court of Chan- 
cery has assisted the judgment creditor at law, where the money had been fraudulently 
invested, or in trust for the debtor. But a judgment must first be shown in order to 
reach land, and an execution issued and returned nuU^J/otta, in order to reach personal 
estate by the assistance of clianccrv, (Brinkerhotf n. Brown, 4 Johns. Cli. Rep. 671. 
M’D6rinutt w. Strong, Id. 687. Ballentine v. Beall, 3 Seaminon, 203. 3 Litt. Rep. 
12. Moore u. Young, 1 Dana's Ken, Rep. 516,) unless the debtor is deceased, 
(Thompson v. -Brown, 4 Johns. (3i. Rep. 619,) or except the fund is accessible only 
by the aid of chancery. Marshall, Ch. J., in Ru.sscll v, Clark, 7 Crunch, 89. See 
also Taylor v. Jones, 2 Atk. Rep; 60(r; Bayard u. Hoffnian, 4 Johns. Ch. Rep. 450; 
Spader v. Davis, 5 Ibid. 280 ; 20 Jolins, Rep. 554, S. C. But while the remedy by ca. 
sa. existed, and the creditor liad the debtor’s body in execution, the ancillary remedy 
in chancery was suspended. Stilwcll r. Van Epps, 1 Paige’s Rep. 615. According 
to the Engli.sh doctrine, as now understood, the Court of Chancery will not go further 
than to apply equitable claims to the .satisfaction of judgments at law ; j^nd it will not 
apply a debt due from A., as the debtor of B., to discharge a judgment of C. against 
B. Otley V. Lines, 7 Price’s Ex. Rep. 274. By the New York Revised Statutes, vol. 
ii. 173, see. 38, the Court of Chancery is authorized to apply, in satisfaction of debts at 
law, Helds due to the defendant, after an execution at law has been returned nulla bona. 
This just and reasonable power is conformable to the rule of the Scotch law, under 
which money due to tht debtor may be attached^ and appropriated to the payment of 
his debts. I Bell’s Com. 6. The statute laws of Ohio, of Kentucky, and of Pennsyl- 
vania, have conferred the same power. See supra, vol. ii. 444. To protect personal 
property from being fraudulenth/ withdrawn from the operation of judgments, it is a 


1 Huey’s Appeal, 29 Penn. State R. 219. 

* An equitable title to land is not subject to execution at law. Hutchins v. Hanna, 8 
Ind. 683. Haynes v. Baker, 6 Ohio, (N. S.) 263. A lease for another’s life cannot be sedd 
onJi./a. Commonwealth v. Allen, 80 Penn. State R. 49. 
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meat, and without any subsequent right of redemption ; and 
the sheriff executed a deed to the purchaser, which by relation 
vested the defendant’s title in the purchaser from the time of 
the sale. The deed connected with the sale operated by way 
of execution of a statute power to pass the defendant’s title. 
This is the practice in respect to sales of land on execution by 
the marshals, under the authority of the courts of the United 
States, by the act of Congress of May 7, 1800 ; and this would 
appear to be the practice still, in the states of New 'Jersey, 
Maryland, North Carolina, Tennessee, South Carolina, Georgia, 
Alabama, Louisiana, and Missouri, (a) But sales of land on 


principle of law that a sale an<l transfer of it for the purpose of preventing;;; a ju/lpTnont 
creditor from appropriating it on execution, is deemed an act done mala Jide, and void 
as to such creditor. Streeper r. Eckart, 2 Wliarton, ,'U)2. But in Wood v. Dixie, 7 
Q. B. 892, it was hold, that an agreement or assignment of property, with an intent to 
defeat an execution creditor, is not of itself fraudulent, if the assignment was in other 
respects complete. Std qmere 1 1 

If a creditor purchas(5 his <lehtor\s pro])crty in satisfaction of his own and other 
creditors with a large surplus, to the exclusion of other creditors whoso suits are pend- 
ing, it is fraud. Peck v. Land, 2 Georgia, 1 . In New York, the unearned salary or per- 
quisites of an office are not readied in chancery hy a creditor’s hill. It only reaches 
the salary and perquisites of tlie office earned and due at the time of filing the bill. 
MeCoun v, Dorsheimer, I Clarke, 144. Browning v, Bettis, 8 Paige’s Ucp. 568. 

(a) Griffith’s Register, h. t. No. 3. Elmer’s Digest, 486. Davidson v. Frew, 3 
Dev. N. C. Rep, 1. 1 North C-arolina Revised Statutes, 1837, p. 265. Childress v. 

Allin, 17 Louisiana Rep. 37. Statute Laws «»f Tennessee, 1836, pp. 292, 293. Bor- 
ing V. Lemmon, 5 Harr. & Johns. 225. Barney v, Patterson, 6 Ihid. 204. Reming- 
ton V. J^inthieiim, 14 Peters’s Rep. 84. Estep v. Weems, 6 Gill & Johns* 303. Re- 
vised Laws of Mis.soiiri, 1835, pp. 258, ^59. Prince’s Dig. of Laws of Georgia, 1837, 
Huggins V. Ketehum, 4 Dev. & Battle’s Rep. 414. In Alabama, their execution law 
is taken from tlie Virginia aiid Kentucky statutes, which give the Ji. fa., ca. sa., and 
degit. If the eleyit he sued out, the defendant may elect the moiety‘ of his lands' to 
be extended. But the sheriff also sells land on execution under the Juft, and vendi* 
tioni exponas. Aikin’s Dig. of Alabama Statutes, 2d edit. pp. 162, 163, and see post, 
p. 434. .Ware v. Bradford, 2 Alabama Rep. 676. In North Carolina, it is left unset- 


1 A deed, made to defraud creditors, it is Ireld, in the following cases, is valid as be- 
tween grantor and grantee; and if it contain a warranty, an after-acquired title of the 
grantor will enure to the benefit of the grantee. Dunbar v. Me Fall, 9 Humph. R. 605. 
Tremper V. Barton, 18 OhioB. 418. ^t is void against subsequent creditors. Whitmore 
V, Woodward, 28 Maine R. 392. 

If a judgment creditor levy on an equitj*^ of redemption, as being expressly subject to a 
certain mortgage, the creditor cannot redeem other valid mortgage.H, and hold the land free 
from that mortgage, although it was fraudulent and void aa to creditors. Lord i?. Sill, 23 
Conn. 819. 

42 * 
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execution had been attended with so macn oppressive specula*? 
tlon upon the necessities of the debtor, that the legislature of 
New York, a few years past, provided some powerful but not 
unreasonable checks, upon the peremptory and sweeping deso- 
lation of an execution at law. These provisions are essentially 
continued ; and it is now provided by the New York Revised 
Statutes, that the real estate of the debtor may be sold on exe- 
cution, either at law or in chancery, in default of goods and 
chattels, on sjx weeks’ notice, and in separate parcels, if re- 
quired by the owner, (a) A certificate of the sale is to.be de- 
livered by the* officer to the purchaser, and another certificate 
filed in the clerk’s office of thd counter within ten days ; and 
redemption of the land sold may be made by the debtor, or his 
representative, within one year, on paying the amount of the 
bid, with ten per cent, interest. Any joint tenant, or tenant in 
common, may redeem his ratable share of the land bj)- paying a 


tied whether the ekyit may still be sued out. 3 l)cv. Hep. 161. 4 Ibid. 133. The bet- 
ter opinion is, tliat it was done away since the stututc of Geo. 11. Sec m/m, p. 436, 
in not is. « 

(a) New Ydrk Revised Statutes, vol. ii. 183, see. 104. ll>id. 363, sec. 2. Ibid. 367, 
sec. 24. Ibid. 368, sec. 34. Ibid. 369, sec. 38. In Tennessee, under the Act of 1799, 
if the defendant he in actual possession, the sheritl must f^ivc him twenty days’ notice 
in writirijj; of the time and j)lace of sale, and if tlio defendant he not in possession, the 
sheriff must advertise the sale in a public paper tlirce din'erent times, or the sale will 
ho absolutely void. Trott and M’Rroom v. M’Gavoek, 1 Yerj^er’s Rep. 469. Equiv- 
alent infornintion will do. 5 Ibid. 215. Lloyd v. An^diii, 7 Ibid. 428. Butin Minor 
V. President, &i\, of Natchez, 4 Srnedes & Marshall, 602, it was held, after great dis- 
cussion, that the departure of the slicriff from the mode of advertising pointed out by 
statute would not violate the title of a bond Jide purchaser at the sale.’^ Irregularities 
of a sheriff in conducting a sale of real or personal estate under execution, will not 
vitiate the title of such a purchaser.^ See infra, p. 433 a, S. P. Ch. J. Sharkey, 
in his able opinion in the preceding case, referred to decisions in 4 Rand. 427. 
8 Mass. Rep. 326. 4 Wheaton, 503. 4 Wendell, 462.^ 2 Bibb, 401. I Nott. & 
M’Cord, 11. 3 Murpljiy, ,364, to the S. P. In Davis v. Abbott, 3 Iredell’s N. C. 

Rep. 137, the sheriff may sell on execution by the acre, provided the land be pre- 
viously surveyed and the locality of the acres described. So, in chattels, he may sell 
‘by the parcel. 


1 Oakey v.' Aiken, 12 La. An. IL Brace r. Shaw, 16 B. Mon. (Ky.) 4§. 

* But in the case of Brecse v. Bange, 2 E. D. Smith, (N. Y.) 474, it was helcf, that a ue- 
;|^eot on the part of the sheriff* to comply with the requirements of the statute, regulating 
^8herifi^s* sales, renders the sale iruegular and void. 
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due proportion of the purchase-money*^ On default of the debtor, 
any creditor,, by judgment at law, or decree in equity, and in 
his own right, or as a trustee, within three months after 
the expiration of the year, may * redeem the land, on * 432 
paying the purchase-money, with seven per cent, inter- 
est. So, any other judgment creditor may redeem from such 
prior creditor, on refunding his purchase-money with interest, 
and also the amount due on his judgment or decree, if the same 
be a prior lien on the land. The redemption is allowed to be 
carried further, and is given to a third, or any other creditor, 
who may redeem from the creditor standing prior to him, on 
the same terms. But all these subsequent rcdem])tions must bC 
within the fifteen months from the time of the sale ; lor the offi- 
cer is then to execute a deed to the person entitled, and the title 
so acquired becomes absolute iji law. (a) The deed, when 
executed, will be good by relation, and cover the intervening 
period from the sale, (i) This is the case as to the enrolment 
of a bargain and sale in England, within the six months, (c) 
The filing of the offij^r’s certificate is equivalent to a deed 
taken and recorded, so far as respects the purchaser’s security 
from any intervening claim, other than the right pf redemp- 
tion. (d) 


(a) Now York Revised Statutes, vol. ii. 4370-374. The regulations respecting the 
sale of’ lauds on execution, are too minute to l>c more particuholy detailed, and they 
reach from sec. 24, p. 367, to sec. 67, j). 374. The law in Illinois, as to the sale of 
lands on execution, and the right of redemption by the debtor, and on his default bya 
judgment creditor, is essentially the same W'ith that of New York. Revised Laws of 
Illinois, edit. 1833, p. 374. These statute provisions cannot lawfully affect the remedy 
on contracts existing when the contract was made, Tljey can only legally apply to 
mortgages and other contracts made after the statute swere passed. Vide infra^ p. 
434, a, b, c, n, a. 

{b) Dobson v. Murphy, 1 Dev. & Battlers N. C. Rep. 586, S* V. 

(c) Preston on Abstracts, vol. iii. 90. Sliep. Touchstone, i26i 

(d) Whether righta of entry, which arc not assignable at common law, can be sold on 
execution, seems not to be definitely settled in this country ; though the language of 
the court.s is in favor of the capacity of the execution to reach them, as a part of the 
real estate. Woodworth, J., in Jayson v. Varick, 7 Co wen's Rep. 238, 244. Thorop- 


1 One defendant in a judgment may become the purchaser, at a sheriff’s sale, of the 
real estate of his co-defendant, Neilson v. Neilson, 6 Barb. S. C. Rep. 560. See, also, 
Hill & Denio, (N. Y.) 266. 
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The right to sell real estate on execution reaches Teversionary 
interests, and they are bound by the judgment, (a) But in many 
of the states, the lands, after being taken by execution, are to be 
duly appraised by commissioners, or a sheriff’s inquest, and set 
ofl‘, and possession delivered to the creditor in the execution, by 
metes and bounds;^ and they operate as a conveyance of the 
debtor’s title, and a payment on the judgment to the amount of 
the valuation. The return of the officer when recorded passes 
the title. (5) ^ The debtor is likewise allowed a reasonable time 
to redeem, on paying the appraised value, with lawful interest. 
This is the case in Maine, New Hampshire, Vermont;® 


son, J., in v. Trustees of The Sailor's Snug Harbor, 3 Peters’s U. S. Rep. rsi. 

This eonstruetion is, however, questioned by Judge Story. Ihid. 177. Rights 
of entry may he taken and sold. on execution in Tennessee and J^fassachiisetts. 
Bumpas r. Gregory, 8 Yergcr, 46.** See note a, next page, and note a, supra, p, 308. 

(a) Burton r. Smith, 13 Peters, 464. 

(?>) Gore tK Brazier, 3 Mass. Rep. It was said in Phelps r. Parks, 4 Vermont 

Rep. 488, tliat the /«v// hy virtue of the execution, conveyed the title, but the later 
ease of Swift v. Cobb, 10 Vermont Rep. 283, bolds the language in the text. It is 
essential to a /cry of personal property that the officer should have the power to take 
possession, ’.^tetunl seizure or manual caption is not absolutely essential.** But the 
goods must not only he under the view of the officer, but within his power and subject 
to his control. Bryan v. Strait, 1 Dudley’s S. C. Rep. 19. Hubbard, J., 4 Metcalfs 
Mass. Hep. Scizi&a, say the court, in Goubeau v. N. 0. &N. K. Road, 6 Robin- 

son’s Louis. Uep. 34.5, of personal jwoperty by an officer, is taking actual j)ossossion. 
A levy on land is u si)eei(ie assertion by .the sheritf, on the execution of his legal 
RUthoritY to Si'll it. Butler, J,, 3 Hill’s S. C. Uep. 292. In the execution of a Ji, fa* 
the sheriff cannot forcibly enter the dwelling-house of the defendant, and if he docs, 
he has no right to remove the goods. Curtis x\ Hubbard, 4 Hill’s Now York Rep. 437. 
The sheriff .cannot sell land without a valid levy or seizure. Waters u. Duvall, 11 
Gill & Johnson, 37. But in Wood v, Colvin, 5 Hill’s N. Y. Uep. 228, it was declared, 
that as judgments are made ^ens on land, no formal /euy, or inventory,* or seizure, is 


1 If the debtor be in possession, claiming title, the extent passes his possession to the 
judgment creditor. Murray v. Emmons, 19 N. H. 483. 

2 Williams v. Downing, 18 Penn. State K. (6 Harris) 60. 

B The title does not depend upon the return of the officer, or upon anything subsequent 
to the sale, but upon tlie fact of the sale and ptirchase, and the sale may be proved by 
parol evidence. Hill v. Kendall, 26 Vt. (2 Deane) 628. See Brooks v. Rooney, 11 Geo. 
« 8 . * 

* The mle is different in Arkansas. Trapnall v. State Bank, 18 Ark. 68 , 

B Burnham v. Parsons, 40 Maine, 665. 

• « Barker t?. Bhiuinger, 4 Kcrnan, (U N. Y.) 271. 

7 Brown t>. Pratt, 4 Wis. 613. Sleight v. Uavenworth, 6 Duer, (N. Y.) 122. . 
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and Massachusetts; (a) ^ and the debtor is allowed a year *433 
to redeem, except in Vermont, where it is only six months. 

In Rhode Island and Connecticut, the previous appraisement is 
requisite ; and the levy and assignment of the lands to the cred- 
itor at the appraised value, carrit‘s the title when tlicj execution 
is returned and recorded ; and there is no time allowed to re- 
deem. (b) There are special and peculiar regulations on this 
subject in several of the stah^s. In Pennsylvania and Dela- 
ware, the lands* are to be appraised; and if ihe impicst finds 
that the rents and profits for seven years will discharge the 
debts, the lands are then exLcndvd by the writ of lihcrori facias, 
and possession given to the cre(>itor, as practist‘(l uj)on the elegit 
in England ; but if not so found, the lands are to be sold, with- 
out redemption, [c) The lands are not to be sold, in Ohio, 


requisite. Tlie receipt of tlic execution to sell amounts to a levy, luicl anythin{^ more 
formlll would be an idle ccriTnony. 

(a) In Mussncliusetts, the statute of 1783, c. 57, taken from a provincial statute, 
made the fee of the real estate ^f the debtor liable to be attached and taken on exe- 
cution, and appraised and set off to the creditor; and if the estate could not be set out 
by metes and bounds, then the rents might he taken. By the Massachusetts Revised 
Statutes of 1836, part 2, tit. 5, c. 73, the mode of taking lands on execution for debt 
isj specially detailed. So it is, also, in tlie Revised Statutes of Vermont, 1839, pp. 
241, 243, and the provisions are <'sscntially the same. In Massachusetts, all real estate 
of the debtor, including lands fraudulently sold by him, and rights of entry and 
equities of redemption, mny be so taken. Upon the levy being made, the sheriff 
causes the value of the land to be ajipraised by three appraiser's, and then possession 
delivered to the creditor at the sum appraised, and the execution and appraisement 
are returned to the clerk’s office, and recorded. The inchoate right of the dchtof’s 
wife to dower, and the amount of mortgage incumbrances, arc to he deducted from 
the appraised value of the land. IMic defendant has one year to redeem on due pay- 
ment ; and if he makes default, theT title becomes absolute in the creditor.^ 

{h) Dane’s Abr. vol. v. 22, 25. Swift’s Digest, vol. i. 154, 155. Griffith’s Register. 
Booth V. Booth, 7 Conn. Rep, 350. Statutes of Coimectieut, 1838, p. 64. Spencer 
V. Champion, 13 Conn. Rep. 11. ^ 

{c) Pardon’s Penn. Dig. 373, 375. 3 Har. Del. Rep. 483,. In Pennsylvania, by 
statute, 1842, when personal property is taken on execution, the sheriff summons 
three freeliolders to appraise, and the valuation is to be annexed to the writ, and if 
the sale amounts to two thirds only of the appraised value, it is to be staid for a year 
on due security, &c. In Fretz v. Heller, 2 Watts & Serg. 397, it was held, that under 
a venditioni exppnas, the sheriff is bound to sell the whole, interest of the debtor in the 
land, without reservation or restriction. It has been adjudged, under the Pennsylva- 

^ See Badham v. Cox, 11 ired. 456. 
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unddr the amoant of two thirds of the previously appraised 
value thereof, except in sales for taxes, or against officers for 
’moneys collected. Their real value in cash is to be first ap- 
praised by an inquest of three freeholders summoned by the 
sheriff* upon levying the execution, and if two thirds of the ap- 
praised value is sufficient to satisfy the execution, the judgm(?nt 
ceases to be a lien on the residue to the prejudice of bond fide 
judguKint creditors, (a) In Kentucky, by the stj^tufe of 1827, 
on a sale of real estate on execution at law, the land must be 
previously appraised, and the statute aulhorizes a redemption 
at anytime in twelve months, unless the land brings two thirds 
of its appraised value. But the* necessity of this valuation does 
not apply to lands sold under a decree in chancery, (b) In In- 


nia statute, that an estate for life, hclonjrinj^ "to the debtor, is not* witliin the statute ; 
and it rnnv he sold on execution withcuitan inquest on its value. Howell t;, \yoolfort, 
2 Dali. Hep. 75, So, if the property be woodland, 1 Rawle, 96, the parties ma^ by 
consent waive the inquisition, and have the. lands sold on Jivri facias without it. Over- 
ton V. Toy, or, 7 Watts, 3dl. In lioland v. Barkley, 1 Hroekenl)rouf:‘h, 350, it was held 
to be the settled practice in Vir<xinia, that the olhcer who executes the elvijit, does not 
put the creditor in actual possession of the land, but ^ives liirn only ale^al j)ossession, 
which ho must enforce by cjectmeut. It is, however, so reasonable a jurisdiction, 
that the court wliicli causes land to be sold by its judicial proei'ss .should complete tho 
sale by puttinfj;: the purchaser in possession, that the. Court of Chancery will, in such 
cases, cause pos'^ession to he delivered to the purchaser by writ of assistance. Kershaw 
V. Thompson, 4 Johnson’s Ch. K. 609.’ Hart ?•. T.insday, 1 Walker’s Mich. Ch. Kep. 
144. Garretson c. (!'olc, 1 Harr. Johns. 370 ; and jud^^e.s have intimaU'd (Bullcr, 
J., 3 'rcrin, 298. Livin<^ston, J., 1 Johnson’s Rep. 44,) that the sheriff might do the 
same on Jieri facias. But 1 apprehend that this is not the praetipe rc(tognized by 
courts of law. In Pennsylvania, the vendee at sheriff’s ,sale, or the grantee of such 
vendee, may obtain possession liy sutnmary proec.'js before two justices of the peace, 
on giving three montlis’ notice to quit. Brown Gray, 5 Watts, 17. Purdon’s 
Digest, 381 . 

(a) Acts of Ohio, 1831. In Lessee of Allen v. Pari.sh, 3 Ohio Rep. 187, it was 
held, that if the land.«j be sold without such previous aj)praisement, it will not affect 
the title of the honajkic purchaser. Though the sale.he only of an equity of redemp- 
tion, yet tho valuation must be of the entire estate, and of its real value in money, and 
the sale ctin not he for a sum short of two thirds .of that value, though the sherilf’s 
deed will convey only the interest of the judgment debtor. Baird v. Kirtland, 8 
Ohio Rep. 22. 

(/>) Blakey v. Abort, I Dana’s Ken. Rep. 185. ^ 


1 In North Carolina, a sale of land under and by virtue of a judgment and execution, 
transfers at law all tho estate, rights, and interests of the defendant in the execution, and 
the Ifegal o.statc which he holds as trustee. Biles v. Palmer, 4 Jones, Law, (N. C.) 886* 
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diana, the sheriff first offers for sale the rents and profits of the 
land for seven years, and' if they will not sell for a sufficient 
sum to satisfy the execution, the fee-simple is sold to the high- 
est bidder, (a) In Mississippi and Louisiana, if the lands do 
not bring, or the creditor will not take them at two thirds 
*of the appraised value, there is a delay and check irn- *434 
posed upon a peremptory sale, on the interposition of 
security, (b) In Illinois, the land could not formerly be sold 
under two thirds of the appraised value ; but according to the 
statute law of Illinois, in 1825, lands are sold on execution at 
vendue to the highest bidder, after the same shall have been 
valued or appraised by three fi^eholders, though the lands are 
to be sold to the highest bidder, without regard to such valuation 
or appraisement, but they are in that case sold subject to the 
right of redemption by the debtor within a year, on. paying the 
amount of the bid and ten per cent, interest thereon.^ In 1841 
the law was again altered in Illinois, and the appraisement by 
three householders of real or personal property, or both, levied 
on execution, was required, and the property was not to be 
struck off on the shcritPs sale, unless two thirds of the amount* 
of such valuation should be paid fm-. The valuation was to 


(a) Revised Statutes of Indiana, 1838, p. 276. 

{b) l^Mississippi, the slicriff, on excrution, summons three freeholders to certify 
on oath tfjc value of the lands and other proptTtv seised, and if it will not sell for two 
thirds of the appraised value, tlie property is then to he sold at auetion to the highest 
bidder, on a credit of one year on bond, with good security” Laws of Mississippi, 
edit. 1839, p. 511, Sales under chancery decrees are on six months’ credit. Ihid. 
p^846. But by statute of 21st of February, 1840, if the property on sherirt'’8 sale on 
execution docs not bring two thirds of the valuation under the valuation law, the 
sheriff returns the facts without a sale, and, after the expiration of twelve months, 
further process issues, and the sheriff re n<lvcrtiscs the land and makes an absolute 
sale. Mcfitfhe v. Handley, 5 Howard’s Miss. Bep. 625. One of the judges of the 
court, (Mr. Jitstiee Clayton,) in Pickens v. Marlow, 2 Smcdcs & Marshalh 437, held 
that the Mississippi valuation law was, as to contracts, made before its passage, un- 
constitutional, and I arn now (1846) informed by the same high authority, that the 
whole scries of valuation laws in Mis.sissippi have been repealed. 


1 A judgment creditor may redeem, and the assignee of a judgment is a judgment 
creditor in contemplation of law, and, as such, entitled to redeem property sold on execu- 
tion. Sweezy v. Chandler, 11 111. 446. 
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have reference to the cash value. («) In Micthigan, by statute, 
in 1841, no real or personal estate can be sold by foreclosure of 
mcirtgage, or on execution, until the same shall have been ap- 
praised, atjd ih(;n for not hiss than two thirds of its appraised 
value. The creditor and debtor each to select an appraiser, and 
they or t he oHiccr the third ap[)raiser. Property sold under this 
provision, not subject to redemption*. The Circuit Court of the 
United States for Michigan, in October, 1841, adopted and en- 
forced this provision as being a rule of property in that state. 
On the 17th of February, 1842, a further and dillerent provision 
was made in Michigan' as to the disposition of lands on execu- 
tion. No real estate was thei-L'after to be sold by execution or 
on judiiaal process. If personal property siifiicient for the de- 
mand could not b(i found, or be not tendered by the defendant, 
the sherilf, on execution, was to levy on the real estate, and the 
same was to be appraised by three disinterested freeholders at 
the just cash value, having reference to prior existing liens, and 
the interest of tlie defendant therein. The sheriff was to set 
out by nietes and bounds to the creditor, land at t\Yo thirds of 
its appraised value, to pay the amount of the' execution and 
charges.* If the creditor within ten days accepts the same at 
two thirds of the appraised value in payment, the sheriff, unless 
the defe^idant or mortgagor redeems the land within six months 
from the appraisement, by paying tlie money at which the real 
estate was set off, with interest at ten per cent., is to c^se the 
process and proceedings to be returned and recorded in the reg- 
ister’s office of ihe county, and the title thereupon vests abso- 
lutely in the creditor. But if he refuses to accept the land as 
appraised in paym(mt pro tmitOj the levy is held to be discharged, 
and the creditor 1o pay the costs of the levy and appraisal. 
This act applies* to foreclosures of mortgages in chancery, 
or by advertisement under a power of sale, except as to future 
mortgages in chancery, or by advertisement under a power of 
sale, except as to future mortgages, wherein the parties shall 


(o) Act of.IlUnois, February 27, 1841. The obstruction to execution on civil 
process in Illinois was still further enforced by a stay law in tbc winter of 1842-3, and 
such laws were becoming prevalent in the states. 
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expressly covenant that* the act shall not apply, (a) In Ten- 
nessee, lands were liable originally to unconditional sale by 
execution, but, by Act of 1820, a redemption of lands sold on 
execution or upon foreclosure of mortgages, was allowed to the 
debtor and to his other creditors, within tw<> years, upon pay- 
ment of the amount of the bid, and ten per cent, interest there- 
on, and all lawful charges, (i) But no creditor, unless he be* a 
judgment creditor, is entitled to redeem lands sold on execution 
or under a deed of trust. So, if the party entitled to redeem 
lands sold on execution or under a mortgage, indiK^es a pur- 
chaser to buy, under an assurance that he would not redeem, 


(a.) These laws are induced, no doubt, from the loss of credit, and of a sound paper 
currency, and tlio depression of busin(‘ss and prices, producing a general distress, but 
they are very bad, and arc violations of tlic Constitution of the United States. See 
vol. i. sup?'a, pp. 411), 420. The like national distress caused the government of ancient 
Rome, in the year of the city, 40.3, to make land and cattle a tender in payment of 
debts at a certain fixed value. Arnold’s Hist, of Rome, vol. ii. 73. Mr. Justice 
Bronson, in 3 Hill, 409, spoke severely against the enactments of stop and exemption 
laws, the New Y'ork Insolvent Aet of 1811, and the insolvent branch of the late Bank- 
rupt Act of the United States, as unjust and impolitic, destroying tlie rights of cred- 
itors, and introducing a lax morality in relation to the payimmt of debts. And the 
Supreme Court of the United States, in the case of Bronson v, Kinzie, 1 Howard’s 
U. S. Rep. 31 1, in a great degree overset the stop laws of the states, by declaring that 
the mortgaged, premises in that case should ho sold at auction to the highest bidder, 
absolutely without redemption, under tlie \nw of Illinois of February, 1841, and 
withouimny previous valuation or amount of bid according to the law of Illinois of 
rcbnmry 27, 1841. Both these statutes in reference to the then existing contracts, 
were declared to be unconstitutional. The decision of the court was pronounced by 
Ch. J. Taney, in an opinion distinguished for its clearness, simplicity, and irresistible 
logic. The doctrine of the court in Bronson v. Kinzie, was referred to and confirmed 
in MeCn^ken u. Hayward, 2 How.ard’s U. S. Rep. 608, and the viriiuition law of the 
State of Illinois, checking perpetually sales on execution, was again declared to be 
Unconstitutional and void. So, also, in the case of the Lancaster Savings Institu- 
tion V. Tcigart, before President Lewis, at Lancaster, Pennsylvania, April, 1844, the 
Act of Pennsylvania of 16th July, 1842, allowing a stay of execut/oii on mortgages 
for one year, if the property docs not bring two thirds of its appraised value, was held 
to bo unconstitutional, as to mortgages, prior to the act.i 

{!>] Griffith’s Register, tit. Tennessee, ^ 42. Act of 1820. Yerger’s Reports, 
passim. * 


1 The sale of property on execution, under a judgment on a contract, is governed by 
the law in force when tlie contract was made. Harrison v. Stipp, 8 Blackf. R. (Ind.) 466. 
2 Rev. Stat. of Indiana, p. 162, § 619. Figg v. Snook, 2 Ind.^02. 

VOL. IV. 48 
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he will not be permitted in equity to redeem, (a) Virginia is 
an exception to the general practice of selling land on execu- 
tion. The English process of elegil and extent are used ; but 
in special cases Ihe lands are sold, as in the case of judgments 
in favor of the commonwealth against public debtors. (5) 

In those states in which the sheriff’ sedls the land, instead 
of extending it to the creditor, he cxecutNCS a deed to the pur- 
chaser ; (c) and it is held, that the sherifT’s sale is within the 


(«) Woods V. McOttvock, 10 Yerpjer’s Hop. 133. 

(/>) 1 Robinson’s Practice. 5-10, 587, 588^ 1st edit. 

(e) In Kentucky, the ])urclmsor at a shoriflTs acquires no rifjht of entry until 
he obtains the slieriff’s deed. 8 Dana, 167. In Louisiana, the statute requires that 
the judgment on whicli execution issues should he recited in the deed of sale given l)y 
the shcrift*; and it has been detdared, that the. omission of that recital j)re vents the 
transfer of the title to the buyer ; and that a deed from the sheriff is essential to tlie 
title. Dufour v. Camfraiic, 11 Martin’s Rep. 607. Durnford v. Degniys, 8 ibid. 222. 
Childress v. Allin, 17 La. Rep. 37. In Ohio, the sheriff executes a deed of eonvey- 
ance to tlie purchaser, after the court shall have confirmed the sale uj)on a return of 
it, and no reversal of the judgment affects the purchaser’s tide. Statutes of Ohio, 
1831. In all judicial sales whatever, there is' no warranty of title, and the rule of 
caveat emptor applies. 2 Bailey’s S. 0, Hep. 480. This principle applies as well to a 
judicial salivof chattels as of land. ’The sheriff sells only the debtor’s property in the 
thing, whatever it may be. Freeman i’. Caldwell, 10 Watts's Rep, 9. liingland v, 
Clark, 4 Scamnion’s Rep. 486.^ The sheritPs return to a Ji. fa. of the levy and sale 
is conclusive of sati.^fuctioiq'even timugh the purchaser’s title to the land or chattel 
should prove defci’tive. Ibid. The purchaser on execution is not afibeted, though 
the execution he sul)se<piently Cjuashed. Doc v. Snyder, 3 Howard’s Miss. Rep. 06. 
Not even if the judgment was paid, inovided no satisfaction appeared on record, and 
he was u purchaser witliout notice. Jackson i\ Cudwell, 1 Cowen, 622. But the 
purclniser must .show a judgment warranting the execution, and the execution and 
sale and sheriff’s deed. Jennings u. Stafford, 1 Iredell, N.’C. Rep. 404.^ Blanchard 
V. Blanchard, 3 Ibid. 105. Duncan v. Duncan, 3 Ibid. 317. Seechrist v. Baskin, 7 
Watts & Serg. 40Tl. The sherif himself need only show an execution of u'eourt hav- 
ing competent jurisdiction. Walwortli, Ch., in 1 6 Wendell, 430. Jackson v. Hobson, 
4 Scammon’s Rep. 412. A ]»urcliaser of land at a shcrift’’s sale, must show a judgment 
as well as execution to warrant it. Hinman u. Tope, 1 Gilman’s III. Rep. 131.’^ 


1 Bostick V. Winton, 1 Sneed, (Teiin.) 624. 

2 But the purchaser of land at a slieritt’’.s sale- not being the plaintiff in execution on 
■which the .sale was made, need not, in proving his tfjtle under the sheriff’s deed, show* the 
judgment on which the execution was founded, itardin v. Cheek, 3 Jone.s, Law, (K. C.) 
135. Everything c.ssentiul to a title under a statute ought to appear of record. Benson 
u. Smith, 42 Maine, 414. 

8 Tlie sheriff’s deed passes the title, though a third person be, at the time, in adverse 
possession. Carson v. SmuH, 12 I red. 860. And no title pusses till jj^ie deed is executed. 
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statute of frauds, and requires a deed or note in writing of the 
sale, signed by the sheriff, (a) ^ In some of the states, as, for in- 
stance, in Ohio, North Carolina, Georgia, Alabama, Mississippi, 
and Missouri, the sales are required to be at the court-house of 
the county, and in Louisiana the seat of justice of the parish, 
and on the plantation, if the sale be in the country. In the 
New England states, with the exception of Rhode Island} the 
sherifl’s olficial return of the proceedings under the execution, 
constitutes the title of the creditor, as does the sheriff’s return 
of the Inquisition upon the dc^it in England ; {b) and no deed 
is executed, for the title rests upon matter of rticord. In New 
York, every judgment and fimfl decree are a lien on the real 
estate of the debtor from the docketing of the same, and 
affect equally *his after-acquired lands, with the excep- *435 
tion of mortgages taken at the time of purchasing the 
after-acquired lands, for the security of the purchase-money, (c) 
But judgments and decrees cease to be a charge on the lands as 
against purchasers in good faith, and as against subsequent in- 


(a) Siinonds v. Catliri, 2 Caincs’s Kcp. 61. Jackson v, Catlin, 2 Johns. Rep. 248. 
S. C. 8 Ibid. 520. Barney v. Patterson, 6 Harr. & Jolins. 182. Ennis v. Waller, 

Blackf. Ind. Ilej). 472. Estep v. Weems, 6 Gill Johnson, 303. The New York 
Revised Statutes, vol. ii. .374, require tx rcj^ular conveyance from the sherilf; and this 
is the law in North Carolinn, 4 Dev. Kcp. 153 ; and in Delaware, 1 Harrington, 465 ; 
and in Georgia, R. M. Charlton’s Kcp. 326; and in Pennsylvania, Purdon’s Dig. 
379. 

(b) Den v. Abingdon, Doug. Kep. 473. » 

(c) Tlic lien of judgments, as a lien upon real estates, and which is so prevalent in 
th(i United States, was adopted from the English statute of 4 and 5 W. and M. e. 20, 
and which has been improved by the statute of 1 and 2 Viet. e. 110, requiring a mem- 
orandum of the judgment to be entered in a book in alphabetical order, and a fresh 
memorandum thereof to be made after five years from the first entry. A debtor after 
verdict and before judgment may lawfully give a preference to a creditor by convey- 
ing real estate to him in satisfaction of a Itond Jide debt, «and thus prevent the lien of 
the judgment, provided the lands ^ purchased by the creditor free from any fraudu- 
lent intent. Waterbary v. Sturtevant, 18 Wendell, 353. 


Smith V. Colvin, 17 Barb. 167. Sullivan v. Davis, 4 Cal. 291. Anthony v. Wessel, 9 Ind. 
103. In Arkansas, if the sheritf’s de^ fail to recite the judgment, it is not, therefore, in- 
valid, but the fact can be proved aliunde. Jordan v. Bradshaw, 17 Ark. 106. Bettison v» 
Rudd, Tb. 546. 

1 Although the sheriff ’s deed is defective, it is yet admissible in evidence, as color of 
title, in aid of possession. Beverly v. Burke, 14 Geo. 70. See, also, Hamilton v. Moreland, 
16 lb. 343; Burkhaltj^ v. Edwards, 16 Ib. 693; Newton v. State Bank, 14 Ark. 9. 
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curnbrances, from and after ten years from the docketing of the 
same, {a) and all judgments in any court of New York or of 
the United States, within the state of New York, are presumed 
to be satisfied after twenty years from the signing and filing of 
the record ; and the presumptioiircan only be repelled by a writ- 
ten acknowledgmetit of indebtedness, or by proof of payment 
of part within the twenty years. In every other case the lapse 
of time is conclusive, (h) There is a great diversity of practice 
in the different states on this point. In the eastern states, as 
•Maine, New Harnpshire, Massachusetts, Rlfode Island, (Connec- 
ticut, and Vermont, the judgment is no lien, and the lands are 
not bound until execution issued ; but as a substitute for this 
apparent want of due protection to the creditor, the land may 
be attached, in the first instance, on mesne process, and that 
creates a valid lien, (c) In Kentucky, lands are only bound, like 


(a) New York Iloviaocl Statutes, vol. ii. 182, secs. 96, 97. Il>id. 3.59, secs. 3,4. Judg- 
ments and decrees, says the statuh*, arc a charge upon, and bind “ tljo lands, tene- 
ments, real estate, and tdiattcls real ” of the defcndatit. But a court of chancery will 
protect the equitable rights of third persons against the legal lieu of a judgment, pro- 
vided those riglits existed at the time of the judgment. Keirsted v. Avery, 4 Paige, 1. 
Under*lhe old English law the interest of a tenant for years was not hound hy judg- 
ment, (Fleetwood’s case, 8 Co. 171,) and thi.s seems to be still the law in Pennsyl- 
vania. Krause’s Appeal, 2 Wharton, 398.^ 

(h) New York llevised Sta.tiitc.s, vol. ii. 301. 

(c) In (.^onnecticiit, the atta(dinient on mesne process binds the estate, real and per- 
sonal, as against any other creditor or Imid Jlde purchaser, provided the service be 
duly completed and returned. Statutes of Conn. 1838, p. 43. This is a general rule 
on such attachments in New England and elsewhere. Hubbard v. Hamilton Bank, 
7 Metcalf, 340. Wallace v. M’Conncll, 13 Peters, 136. Notice to the defendant con- 
stitutes the commencement of a suit on a writ of attachment against real estate. 
Sanford v, Dick, 17 Conn, Rep. 213. In Tyrell v. Rountree, I McLean’s Rep. 95, 
an attachment levied on lands in Tennessee fixes a lieu from the time of the levy. 
In Maine and MassacliuscttSj tlie officer making an attachment of real estate on mesne 
process must lile an attested coj)y of the return in the? office of the clerk for the county, 
and it is to be entered hy the clerk in a hook, iiJ^rder to make it a lien. See Re- 
vised Statutes of Massaehusetts. It is understood that the attaching creditor acquires 
no interest in the property. His right is to have it forthcoming to satisfy the execu- 
tion. The property remains in the custody of the law. The sheriff has a special 
property to protect it, but the general propertj^fis not changed. The sheriff may 
deliver it to a bailee to keep at his own risk. Shaw, Ch. J., in Grant v. Lyman, 


# 


1 See Lounsbury v, Purdy, 11 Barb. B. 490. 
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chattels, from the delivery of the execution, (a) In Louisiana, 
a judgment is a lien, not by being docketed, but by being reg- 
istered with the recorder of mortgages, (b) In Pennsylvania, 
the judgment is a lien from the signing of the judgment, on 
the lands owned at the time by the debtor ; (c) though the lien 
ceases, by the Act of 4th Aj>ril, 1797, which provision was re- 
enacted in 1834, (d) after seven years on judgments inler vivoiff 


4 MetciilPs Uc.p. 476. So in Perkins tf. Norvell, 6 Humphrey, If)!, it was held, that 
an attMchment created a lien on the real estate of the debtor, hut did not divest his 
title. In OJonnecticut, the ofticer must leave a copy of the writ,*and a description of 
the land attached, in the town clerk’s office, within seven days thereafter, or the lands 
will not he bound af^ainst other creditors a*d fmtd Jida purchasers; nor will the lien, 
creiited by the atta<;hmcnt, he preserved, unless execution within sixty days after 
jud^mcMit bo served on the personal, and within four months after jiidf^ment; on the 
real estate. Statutes of Connecticut, Ibid. In Vermont, the lion on real estate, 
created by the due service and return of the orij^inal process of attachment, continues 
for five calendar months after the rendition of final judgment, and no longer. Ilevi.scd 
Statutes of Vermont, 18.10, p. 182. In North Carolina, the levy of an attachment 
upon lands, consummato<l by a subsequent judgment and sale on execution, creates a 
lien as against a. subsequent judgment creditor, though his was the prior judgment. 
Den V. (>arson, 4 Dev. & Battle’s Hop. 388. The lien has relation hack to the time 
of tlu; levy so as to defeat a sale made afterwards by the dei’endatit. Den t>. Kctchum, 
Ibid. 414. This is the general rule in Illinois, where the New Knghiml law on this 
subject prevails. If the attachment be without personal service, the judgment is in 
rem ; if with it, the judgment is in personam also. Martin v. Dryden, I Gilman, TSS. 
The New England rule is, that perishable personal property, and live stock, in certain 
cases, attached on mesne i)roeess for debt, may be appraised and sold, and the pro- 
ceeds held to abide the judgment. I'o make a valid attachment of land, the officer 
need not enter upon it or see it. The return that it is attached is sufficient. But on 
attachment of personal property ho must take possession of the goods. Perrin v. 
Leverett, 1.3 Mass. Rep. 128. Taylor r. Mixter, 11 Pick. Rep. 341. This proceed- 
ing has some analogy to the laws of Spain, as formerly in force at New Orleans, by 
which, when a creditor proves his demand, and satisfies the judge that the debtor is 
wasting his goods, or that there is danger they may be destroyed or removed l>cfore 
judgment, the judge orders the property to be sequestered, unless the debtor gives 
surety to the creditor to abide the judi^mcnt of the court. 1 Martin’s Rep. 79. 
2 Ibid. 89. 

(a) Bank of the United States v. Tyler, 4 Peters’s U.*S. Rep. 366. Million v. 
Riley, 1 Dana’s Ken. Rep. 360. Revised Code of Mississippi, 1824, p. 197. Digest 
of the Laws of Mississippi, by Aldcn and Van Hocsen, 1839, p. 420. This was also 
the case in Mississippi, according to the statutes referred to, hut it is now understood 
that lands and chattels are, by the statute of 1824, bound by the judgment from the 
time of its rendition. 4 Howard’s U! S. Rep. 12. 

{h) Hanna v. His Creditors, 12 Martin’s Rep. 32; 

(c) The judgment is a lien upon the defendant’s equitable title, founded upon arti- 
cles of agreement Episcopal Academy v. Frieze, 2 Watts’s Rep. 1 6. 

(d) Purdon’s Dig* 393. 

43 ^ 
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unless revived by scire facias^ and judgments at the death of 
a decedent bind the estate for five years, though not revived 
by scire facias^ and they do not bind after-acquired lands until 
the execution has issued. This distinction is established by the 
decision in Colhoun v. Snider, {a)» in which the antiquity and au- 
thority of the rule of the English common law, that a judgment 
binds after-acquired lands, has been ably questioned, 
*436 * though I think not successfully shaken. In Virginia, 

by the Revised Act of 1819, (b) executions bind the real 
estate of the defendant from the time they are levied ; and if 
the debtor be actually seised, yet during the existence of the 
right of the plaintiff to take out an elefi^it^ the judgment is 
regarded as a lien, though there is no statute in Virginia ex- 
pressly making judgments a lien, (c) By the Revised Statutes 
of Illinois, published in 1833, a judgment is declared to be a 
lien on real estate for the period of seven years. In North 
Carolina, it has been held, that the lands were bound from the 
judgment, provided th(i creditor sues out an elegit; but they are 
only bound by execution if the creditor sells the land by fieri 
facias, (d) The judgment becomes a lien in the states of New 


(a) 6 Binney’s Rep. 135. 

(h) 1 Rovisod Code, c. 134, sec. 10. 

(n) Burton v. Smith, 13 Peters, 464. 

{(I) JoiU'sV. Edmonds, 2 Miirphcy’s Rep. 4.3. The Ji. fa. is now the uniform pro- 
cess to sell hinds, and the ehft is abandoned. The rase in Murphey is shaken in 
Picks V. Blount, 4 Dev. Rep. 1.33. It was admitted that at common law, or at least 
from tlie statute of West. 2, a judgment ivas a lien on land so long as an eletjit could 
be sued out, and tlic writ displaced all alienations posterior to the judgment, ayd all 
extent! under junior judgments. But in Den v. Hill, 1 Haywood’s N. C. Rep. 72, 
95, it was decided, that the purchaser under a junior judgment had preference, if he 
was the first purchaser, even over the eleffit on the prior judgment.^ This seems to be 
now the established law, and was a consequence of the statute of 5 Geo. II. giving the 
Ji.fa. against lands. It was said again, in 1 Dev. & Battle, 562, as late ns ld36, that 
the statute of 29 Charles II. ch. 2, sec. 16, was never in force in North Carolina, and 
that executions were governed by the corarnon law, and bound property from the teste, 
until the statute of 1828 made executions from a justice’s court bind only from the 
levy. This was intended to protect the intermediate purchaser, but if the defendant, 
after the teste and before the levy, died, the goodfe were bound in the hands of the 
executor or administrator, and the officer might go on and levy. It is further held, in 
that state, (Dobson v. Murphy, 1 Dev. & Battle, 586,) that a purchaser on execution 


1 Marshall v, McLean, 8 Iowa, 368. 
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Jersey, («) Delaware, Maryland, Indiana, (b) Ohio, (c) Mis- 


must show a judgment warranting the execution, or no title will pass, though it was 
understood that under the English law, the purchaser, if a stranger, was not obliged 
to show a judgment, but only the execution- 1 apprehend that in New York, also, 
the purcliascr on execution does not acquire a valid title, if there be no judgment to 
warrant it. Revised Statutes, vol. ii. 375. But it has be^un often decided that a bond 
fide, purchaser under a decree or judgment, may, if the court had jurisdiction, hold the 
property so purchased, notwithstanding a subsequent reversal fur error, of the judg- 
ment or decree. (Joodyere n. Ince, Cro. J. 246. Yelv. 179, S. C., and the note 
thereto of Mr. Metcalf, the learned editor of the American edition. Dater e. Troy, T. 
& R. R. Co. 2 Hill’s Rep. 629. Robertson, Ch. J., Clary r. Marshall, 4 Dana’s Keu. 
Rep. 98. Shackleford v. Hunt, 4 B. Monroe, 263. But this wuald not be tlie case if 
the judgment or tleeree was not merely criiDncous but void. Tlu‘ distinction taken in 
Ohio is, that on a sale of lands on execution to a stranger to the judgment, the 
owner, on reversal of the judgment, must jmrsue the fruits of the sale in the hands 
of his antagonist; but where the mortgagee is the purchaser under a judicial decree, 
afterwards reversed, and continues owner until such reversal, the mortgagor is entitled 
to redeem tlic land, llubhel v. Broadwell, 8 Oliio Rej). 120. In Virginia, the lien, 
as in England, is a c*onse(]ueii<‘C of a right to sue out an elefit. There is no statute 
which expressly makes a judgment a lien u])on the lands of the debtor ; hut during 
the existence of a right to sue out an defile the lien is universally acknowledged. It 
is not suspeinled l)y suing out \\> fieri facias, hut it continues j)Cnding the proceedings 
on such a writ, and it has relation to the lirst day of the term, in e(iiiity as well us at 
law. Coiitts 0 . Walker, 2 Leigh, 268. Coleman o, Cocke, 6 Randol[)li’s Rep, 618. 
United States v. Morrison, 4 Teu rs’s U. S. Rep. 124. 

{a) In Now Jersey, the judgment operates as a lien upon the real estate from the 
time of the actual entry of it on the minutes or records of the court. But if there he 
two or more judgments against the same defendant, a junior judgment creditor will 
gain the preference, and he^cntitled to be first satisfied, by causing an execution upon 
it to he first delivered to the sheriflr*. Reeves v, Jolinson, 7 ITalsted, 29. ()n a sale 

on execution, the sheriff’ executes at once a deed to the purchaser. I Green’s N. J. 
Reports, 135. 

{b) Judgments cease to he liens on real estate, in Indiana, after ten years, unless 
revived by scire facias. Statptea of 1825. 

(c) In Ohio, judgments have always been a lien on real estate, and lands have been 
liable to he sold on execution, under certain restrictions. The purchaser takes the 
title as held by the debtor, subject to prior existing liens. Riddle v. Bryan, 5 Ohio 
Rep. 55. But by statute, in 1824, it was provided, that if execution was not sued out 
on the judgment, and levied within a year, witliout due excuse, the judgment should 
not operate as a lien to the prejudice of any other bond fide judgment creditor. 
McCormick u. Alexander, 2 Ohio Rep. 65, (284, 2d ed.) Earnfit Winans, 3 Ibid. 
135. The same provision was reenacted in 1831, and is in force to this time. As 
between the judgment creditor and the judgment debtor, the lien is perpetual. Norton 
V. Beaver, .5 Ohio Rep. 178. The^icn relates back to the first day of the term in 
which the judgment is entered. Urbanna Bank v. Baldwin, 3 Ibid. 65. But the 
judgment does not bind an equitable Interest in the land. Sec a learned note of the 
reporter, Mr. Wilcox, in 10 Ohio Rep. 74, in which all the distinction i relative to 
judgment liens in Ohio are fully stated. In Shucc v. Ferguson, 3 Ohio Rep. 136, it 
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*437 Bouri, Tennessee, (a) South Carolina, * Georgia, Ala- 
bama, and Louisiana. (5) The lien, after all, amounts 


was (loniilcd, tliat to take the prior lien out^of the statute, the levy must have been 
made within tlic yt'ar on the jiroimiy in question. See also Thompson v. Atherton, 
G Ohio Itep. 30. If not, then all the judgments stand on an equal footing, and the 
first levy tliereafter will have the preference. The lien of a judgment in Ohio does 
not attach to after-acquired lands, so as to affect the rights of a bond Jide purchaser, 
Koads V. Symtnes, 1 Ohio Rep. 313, (140, 2d cd.) Stilc.s, ex dem. Miller v. Murphy, 
4 Jhid. 92. Judgments standing five years without execution l)ecome dormant, and 
the lien ceases. The lien on lands within the county where the judgment was ren- 
dered, exists from the first day of the term, and on all other lands'within the state 
from the levy on them. Statutes of Ohio,^183l. 

(h) The Hen of the judgment maybe lost, in Tennessee, by the act of the judgment 
creditor, so as to let in a younger judgment creditor. The lien in that state is only 
raised by construction of Jaw ; and if the plaintiff, by contract with the debtor, delays 
execution for ‘si.x months, for instance, he loses his lien as against a junior creditor. 
Porter v. Cocke, Peck’s Tciin. Rep. 30. The lien operates from the date of the judg- 
ment, if the lands be sold within a year thereafter, and if there be no levy made within 
a year after the judgment rendered, the lien ceases as to subsequent purchasers. 
Statute Laws of Tennessee, 183G, p. 419. Miller v. Estill, 8 Ycrgcr, 452. Greenway 
V. Cannon, 3 Humphrey’s Rep. 177. See further, as to judgment liens in Tennessee, 
the learned discussion of Chancellor Haywood, Peck, App. 1-U. In Murfree v. 
Carmack, in Tennessee, 4 Yerger’s Tcnn. Rep. 270, it was adjudged, that the judg- 
ment was a lien on the land from the day and precise lime it was rendered, and in 
absence of proof of that jtrecisc time, a mortgage by the defendant, executed on the 
same day in which the judgment was rendered, being an equal title, would have a 
priority. It was shown, in that case, by the able and learned argument of Carmack, 
that judgment liens on lands did not exist at common birw, nor until the statute of 
West. 2, 13 Ed. I., wliicli gave the ekqit, and subjected real estate to the payment of 
debts ; and as judgments were entered generally of the term, and as the term was 
considered in law as one day, and by intendment, (Holt, Ch. J., 3 Salk. 212 ; 1 Wils. 
39, arg.,) judgments rehiied to the commencement of the term, the lien which the 
courts deduced trorn the statute giving the rhyit, necessarily attached on the first day 
of the tcnn. So the law continued until the statute of 29 Charles II. directed a date 
to be given to the judgment when signed, and the lien was shifted and fixed to that 
date, 'flmt statute would seem not to have been adopted in Tennessee, as wo have 
seen in a ]>receding note that it was not in North Carolina, and executions bind per- 
sonal property from their teste. Coft’ee v. Wray, 8 Yerger, 464. In England 
judgments relate to the first day of the term as against volunteers and persons 
taking with notice, though that fiction is taken away by statute as to bondjide pur- 
chasers. 

(5) In South Carolina, a decree in equity for the payment of money constitutes a 
lien on land similar to that of a judgment at law^ and under a statute in 1785, the 
real and personal estate of the defendant under such a decree liable to be sold on exe- 
cution by a writ in the nature of a Ji.fa, Blake v. Heyward, 1 Bailey’s Eq. Rep. 208. 
In Georgia, the. judgment creates a fien on all the property of the debtor, and it is 
constructive notice to all the world, and it is indefinite in duration until satisfied, or 



LBC. LXVI.] 


OF BEAL PROPERTY. 


513 


only +0 a security against subsequent purchasers and incum- 
brancers ; for, as the Master of the Rolls said, in Brace v. Duchess 
of Marlborovffh^ (a) it was neither in re nor jns ad rem; the 
judgment creditor gets no estate in the land, and though he 
should release all his right to the land, he might afterwards 
extend it by execution. (6) ^ 


lost, or displaced by the act of the party. Forsyth v. Miirbury, H. AL (’hai lton’s Kcp. 
324, 32G, 327. 

(a) 2 P. Wins. 491. 

{h) Johnson, J., in Connrd r. Atlantic Ins. Company, 1 Peters’s U. S. Hop. 453, 
S. P. The principle upon which the (’oiirt of Chancery interfere?; to enforce alien, in 
respect to real estate, is that there is a judgment creatinj,^ a lien on tlic estate recog- 
nized in etjuity ; and in respect to personal c.state, that there were a jireviouh judg- 
ment and execution satisfied. Brinkerhoff v. Brown, 4 Johns, Ch. He|». 677. Perry 
V. Nixon, 1 Hill’s S. C. B(i. Rep. 336. M’Nuiry v. Eastland, 10 Yerger, 310. A 
judgment is binding upon trust and equitable estates, as well as on legal estates, and 
the Ucn may be asserted in cJiancery, except as against hotia fide purebasers without 
notice. 3 Preston on Abstracts, 326. Sugden on Vendors, c. 12. Chapron v. Cas- 
saday, 3 Humph. Tenn. Rep. 661. The judgments in the federal courts, within the 
district of New York, arc lions upon real jiroperty, in the like inanni‘T a.s judgments 
of the state courts, and to the extent of the local jurisdiction of the court. Sec supra, 
vol. i. 248, note. Ibid. 342, note.‘-^ The lien exists in Pennsylvania district, (1 Peters’s 
Cir. Rep. 19.5,) and in Maryland, (5 I’eters’s U. S. Rep. 3.58,) and probably in Other 
states, to the extent of state judgments. By the New York Revised Statutes, vol. ii. 
557, sees. 38-46, judgments in the federal courts within the state arc to bo transcribed 
and docketed by the clerks of the Supremo Court of the state, in hooks to be provided 
for the purpose, for the public inspection and security. In Pennsylvania, a judicial 
sale divests all liens, definife and certain in their amount, whether general or si)ccific, 
excei)t in peculiar cases, and with the exception of prior mortgages ; and the i)roeceds 
are to be fiiirly and faitlifully applied to tlic discharge of liens, according to priority. 
By the sale, the money is substituted for the land. This is also the case in Delaware ; 
a sheriff’s sale discharges all prior judgment liens, and the proceCMls are applied to 
judgments in the order of their preference. Farmers’ Bank u. Wallace, 3 Harr. Rep. 
370. Finney v. Pennsylvania, 1 Penn. Rep. 240. M’Grew v. M’Lanahaij, Il)id. 44. 
M'Lanahan v. Wyant, Ibid. 96. Ibid. 113. Milliken iJ.’Kcndig, 2 Ibid. 477. Willard 
V, Norris, 2 Rawle, 56. Miller v. Miisselman, 6 Wharton, 357. BaiAleon v. Smith, 
2 Binney, 146. Reed v. Reed, 1 Watts & Serg. 235. Custer v. Dettcrer, 3 Ibkl. 28. 
Presbyterian Corporation v. Wallace, 3 Rawle, 109. In this last cit8c, the rule in 
Pennsylvania is applied, as well to a prior incumbrance by mortgage as to a prior 
incumbrance by judgment. See also Leib v. Bean, 1 Ashmead, 207, and Mode’s 

1 If a creditor levy his execution i^on land to w’^hich the debtor, at the time of the levy, 

had no title, the creditor acquires no rights in the land, although the debtor, after the levy, 
should obtain a title to it. Freeman v, Thayer, 33 Maine, (3 Bed.) 76. Homesley v. 
Hogue, 4 Jones, Law, (N. C.) 481. ^ t 

2 Cropsey v. Crandall, 2 Blatch. Ct. Ct., 841. 
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In New York, the interest of a person holding a. contract for 
the purchase of land, is not bound by a judgment or decree, and 
is not to be sold on execution.^ The remedy by the creditor 
against such an equitable interest residing in his debtor, is by a 
bill in chancery ; and the interest may be sold under a decree 
for that purpose, or transferred to the creditor in such manner 
and upon such terms as to the court shall seem just, and most 
conducive to the interest of the parties, (a) So the creditor who 
holds a debt secured by mortgage, cannot sell the equity of re- 
demption on judgment and execution at law. His remedy is 
upon the mortgage in chancery. (I/) ^ But where lands are held 


Appeal, 6 Watts & Serg. 280. The judicial sale diischar^^cd the lien of a prior mort- 
gage for the paj^ment of money, and turned a mortgage round on the fund in the 
sherifTs hands, though the purchaser might agree, even by parol, to buy the land sub- 
ject to the mortgage, and equity would bold him to his bargain. But by the Act of 
6th April, 1830, the lien of prior mortgages was restored, and not to be destroyed or 
affected by any judicial sale. Purdon’s Dig. 386. Arrears of rent recoverable by 
distress are not payable out of tltc proceeds of a sheriff’s sale for a mortgage debt. 
Sands v. Smith, 3 Watts & Sergeant, 1 . 

(a) New York Kevisod Statutes, vol. i. 744, secs. 4, .5, 6. Grosvenor Allen, 9 
Paige, 77. It bad heretofore been held, (.Jackson r. Scott, 18 Johns. Tlep. 94; Jack- 
son V. Parker, 9 Cowen’s Kcp. 73,) that a person i/i possession, under n contract for 
the purchase of land, had a real estate, bound by judgment and liable to be sold on 
execution. It was an equitable interest, coupled with possession. But the words of 
the statute are broad enough to reach that case ; and it could not probably bo with- 
drawn from the statute, and those former decisions restored, unless the possession 
rested upon some specific agreement for a limited time, giving to the possession the 
interest and eharacler of u chattel real. As to sales on execution of eejuities of re- 
demption, see snpj'a, p. 160. In the State of Maine, by statute of 1820, ch. 431, the 
inter(*8t of u debtor in a contract for the purchase of land, is liable to attachment at 
the instance of a creditor. Previous to the New York Revised Statutes, the equita- 
ble interest of a judgment debtor in lands was, in equitjf, subject to the lien of the 
judgment at law, except as bond fide purchasers without notice. In England, by 
the statute of 1 and 2 Viet. ch. 110, secs. 11, 13, a docketed judgment is made a charge 
upon the cquitnl^lc as well as upon the legal interest of the judgment debtor in lands ; 
excej/r ns to purobasers for valuable consideration without notice. 

(;;) New York Revised Statutes, vol. ii. 368, see. 31. 

1 In Pennsylvania, it is held, that when the interest of a person in possession of land, as 
vendee under an ngreetnont for the purchase thereof, is sold under a judgment against 
him, the purchaser at the judgment sale takes the Sendee’s eqpitable title, subject to the 
payment of such part of the purchase-money as remains unpaid. Vierheller’s Appeal, 24 
Penn. State R. 105. See, also, Patterson’s Estate, 25 Ib. 71. 

* Where there is a judgment lien lipon lands, and, during litigation to enforce such lieu 
upon the lands against an incumbrance, a receiver of the rents and profits is appointed, 
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by A. for the use of B. as a resulting trust, they may be sold on 
execution at law against This was by the statute of 29 
Charles II. c, 3, and the practice doubtless prevails throughout 
this country, {a) In North Carolina, the equity of redemption 
in lands and tenements is made by statute, liable to be sold by 
execution at law.^ 

*When we consider how reluctantly and cautiously ^438 
real property in England has been subjected to the pro- 
cess of execution, and how reasonable it is that provision should 
be made, as well on account of the interests of creditors as of 
the condition of the debtor, against precipitancy^ and sacrifices, 
and iron-hearted speculation at ftherili^s sales, there will appear 
to be no just ground to complain of this branch of our American 
remedial jm’isprudence. But the legislation in several of the 
states since the year 1837, has carried the restraints on the 
creditor’s common-law rights on execution against property,, to 
an. extent injurious to the rights of projicrty, the obligation of 
contracts, and the dictates of a just and enlightened policy. 
The statutes alluded to have been noticed in the preceding 
pages, and fhey make essentially real estate a legal tender, 
which the creditor does not want and c'^nijot use, instead of* 
money, which is the only legal tender known to the constitution, 
and is in business concerns.the common standard of value and 
medium of exchange. 

It may be here observed, as a general rule applicable to sales, 
that when a trustee of any description, or any person acting as 
agent for others, sells a trusjt estate, and becomes himself inter- 
ested, either directly or indirectly, in the purchase, the cestui que 


(a) Footer. Colvin, .3 Johns. Tlep. 222, Guthrie r. Gardner, 19 Wendell, 414. 
The lien of a judgment Aoes not attach in equity upon the mere legal title, hut Jpoi^ 
the resulting trust which is subject to execution at law. Ells v. Tousley, 1 Paige, 
280. Thomas V. Walker, 6 Humphrey, 93. 


the rents and profits are, in equity, siijjcct to the judgment lieu equally with the lands. 
United States v. Butler, 2 Blatch. Ct. Ct. 201. 

1 But where a trust is divided by giving a particular estate to A., with remainder to B., 
the tmst evState of A. cannot be sold by execution, uii^er act of 1812. Williams v. Corinal, 
4 Jones, l^aw, (N. C.) 206. 
a I'hompson v, Parker, 2 Jones, Eq. (N. C.) 475. 
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trust is entitled, as of course, in his election, to acquiesce in the 
sale, or to have the property recxposed to sale, under the direc- 
tion of the court, and to be put up at the price bid by the trus- 
.tee ; and it makes no diflbrence in the application of the rule, 
that the sale was at public auction bond Jide^ and for a fair 
price.^ A {)crson cannot act as agent for another, and become 
himself the buyer. He cannot be both buyer and seller at the 
same titne, or connect his own interest in his dealings as an 
agent or trustee for another. It is incompatible with the fidu- 
ciary relatioti. Eniptor emit quam minimo potest ; venditor vendit^ 
quam maxinK/ potest {a) 

The rule is founded on the danger of imposition and the pre- 
sumption of the existence of fraud, inaccessible to the eye of 
the court. The policy of the rule is to shut the door against 
temptation, and which, in the cases in which such a relationship 
exists, is deemed to be, of itself sufficient to create the disquali- 
fication. This principle, like most others, may be subject to 
some qualification in its application to particular cases, but as 
a general rule, it appears to be well settled in the English {b) 
and in our American jurisprudence, [c) ^ 


(a) See Story on A.[fenc)% 9, 210-214, where the doctrine is shown to exist in 
full force in the civil luw, as well as in the English and American jurisprudence. 
Sec, also, Loiiuix’s Digest of the Laws respecting Real Property, vol. i. tit. 10, c. 4, 
§ 40. 

(h) ITolt V. Holt, 1 CIi. Cas. 190. Kecch v, Sandford, 2 Eq. Cas. Abr. 741. 
Davison v. Gardner, in 1744, cited in Sugden’s Law ‘Of Vendors, 436. Whelpdale 
V. Cookson, 1 Vescy, 9. 5^Vcscy, jr., 682, S. 0.*cited. Fox c. Ma(‘kreth, 2 Bro.400. 
2 (/OX, 320, S. C. Camp!)cll v. Walker, .5 Vesey, jr., 678. 13 Ibid. 600. Ex parte 

Lacy, 6 Ibid. 625. Ex parte Huglies, Ibid. 617. Ex parte James, 8 Ibid. 387. 
(')oles V. Trccothii’k, 9 Ibid. 234. Ex parte B^nnett, 10 Tbid. 38.5. Morse Iloya, 
12 Ibid. 355. Lbwtber v. Lowther, 13 Ibid. 95.' York Buildings Company v. 
JVraikenzic, 8 Hro. P. C. by Tomlins, App. Downes *Grazebrook, 3 Merivale, 
200.S 

(c) Davoue v. Fanning, 2 Johns. Ch. Bep. 252. Perry w. Dixon, 4 Desaus. S. C. 


1 The cestui <juc. trust must make his election wiMiin a reasonable time. Costen’s Ap- 
peal, 13 I’cnn. State H. (1 Hams) 292. Stewart r. Rutherford, 4 Jones, Law, (N. C.) 483. 
Bellamy v, Bellamy’s Admr., 6 Florida, 62. Charles v. Dubose, 29 Ala. 367. Price v. 
Evsns, 26 Mis. (5 .lones) 80. Wiswall Stewart, 32 Ala. 488. 

2 Conger r. Bing, 11 Barb. R. 366. Brothers Brothers, 7 Ired. Eq. 150. 

8 McLeod V. McCall, 3 Jones, Law,(N. C.) 87. A trustee who purchases the trust prop- 
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If the personal estate of a testator and intestate be insufH- 
cicnt to pay his debts, the executor and administrator, as the 


Eq, Rop. 504, note. Butler v. Haskell, IkiM. 654. Ex parte Wiggins, 1 IlilTs S. C. 
Ch. Rep. 354. 4 Raridolpli. 199, 204, 205. Davis v. Sitnp.son, 5 ITarr. & Johnson, 
147. Royd'V. Hawkins, 2 Dev. Eq. 207. Scott v. Freeland, 7 Smcdcs & Marsliall, 
409. Lessee of Lazarus v. Bryson, 3 Binnoy's Rep. 54. Tilghman, Cli. J., 4 Ibid. 43. 
Csnnpbell r. Penn. L. Ins. Company, 2 Wharton, 53. 1 Ashmead, 307. Bracken- 

ridge V. Holland, 2 Blaekf. Ind. Rep. .377. AVado v. Pettihone, 11 Ohio Rep. 57. 
Armstrongs. Huston, 8 Id. 552. Bohart r. Atkinsqn, 14 Id. 228. Thorp v. McCul- 
ium, 1 Gilman ’.s III. Rep, 614. Mills v. Goodsell, 5 Conn, Rej). 475. Story, J., in 
I Msison, 345. Lovell Briggs, 2 N. H. Rep. 218. Currier Green, Ibid. 225. 
Mi(‘h()nd v. Girod, 4 Howard’s U. S. R<*|^ 603, 506. In this la.st case the court, in 
the opinion delivered by Mr. Justice Wayne, gave a strong sanction to the doctrine 
in the text relative to the fiduciary relations. The same .sonnd doctrine was also 
well known to the civil law. Dig. 18, 1,34, 7. ll>i<l. 18, 1,46. ibid. 26, 8, 5,2. 
See, also, the Spanish Partidas, 4, 5, 5. Tlu! New York Revised Statutes, vol. ii. 
370, 540, have specially jirovided, as declaratory of the general rule, that no oflieer 
selling on execution simll ho concerned directly or indirectly as a purolmser; while a 
mortgagee is allowed to piircha.so at a sale at auction under a power in his mortgage. 
In England, a mortgagee is allowed to hid under an order in chancery for the sale of 
a mortgage estate. Ex parte Marsh, 1 Madd. Ch. Rep, 148. So, the English rule 
in e(iuity is, that a creditor taking out execution, may become a purchaser of 
property seised under it, for it is the sheriff and not the creditor who sells. Stratford 
V. Twynam, Jacob, 418. But in Kisk v. Sarher, 6 Watts & Serg. 18, it was adjudged, 
after a most thorough and elaborate examination of the doctrine of sales and pur- 
chases by a ])erson in Ins fiduciary eharaetcr, that a trustee is not only prohibited 
from purchasing the trust estate during the exi.stcncc of the trust, but that the tru.st 
subsists for certain essential purposes, notwithstanding the property is in the hands 
of a judicial oflieer, utjd that a trustee who becomes a purchaser, cm* at a judicial sale, 
takes the estate clothed w'ith the same trust as before the sale, and is accountable as 
such for the profits. The mere exchange of trust property by the trustee, under a 
valid power in trust, is not an alienation of the estate of the cestui que trust. The. land 
taken in exchange, is, for every beneficial purj>o.se of the trust, the same estate. Haw- 
ley and King v. James and others, 5 Paige, 318. Judge Tucker, (2 Bhudis. Com. by 
Tucker, tit. Trusts.) lays down the rule in broad term.s, and in opposition to some 
dicta in the Virginia courts, that executors, agents, commissioners of sales, sheriffs, 
auctioneers, attorneys, and all persons in fiduciary characters, are incapable of^pur- 
chasiiig the trust subject at sales made by themselves, or under their authority or 
direction. The Supreme Judicial Court of Massachusetts, in Arnold v. Brown, 24 
Pick. Rep. 96, lays down the rule in the same broad terras.^ The general principle 
extends so far, that if a trustee, mortgagee, tenant for life or purchaser, gets an ad- 


erty at his own sale, or procures another to purchase it for him at such sale, holds it sub- 
ject to the original trust. Harris Estate, 1 Grant’s Cases, (Penn.) 272. 

I The case of Arnold v» Brown excepts from the operation of the will, an attaching 
officer, who purchase.s the property attached, subject tc the lien. 

VOL. IV. 44 
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case may be, is authorized to mortgage, lease, or sell so much 
of tlie real estate as shall be requisite to pay the debts. This 
is done in the several states under the direction of the Court 
of Probates, or other court having testamentary jurisdiction ; 
and the title so conveyed to the, purchaser will vest in him all 
the right and interest which belonged to the testator or intes- 
tates, at the time of his death. The proceedings, in such cases, 
depend upon local laws; and in New York, Massachusetts, 
New Jersey, Georgia, Illinois, and Mississippi, for instance, 
they are specially detailed in the Revised Statutes, with cau- 
tious provisions to guard against irregularity and 
*439 abuse, (fl) The interest of the deceased *in contracts 


vantage by being in ])os.scs.sion, or bclunrl the f)ack of the party interested, and pur- 
chases in an outstanding title or incumbrance, lie shall not use it to his own benefit, 
and the annoyance of him under whose title he entered, but shall be considered as 
holding it in trust.^ Morgun t’. Roonc, 4 Monroe’s Ken. Rep. 297. S. P. 4 Dana, 
94. So, if a surety comj)ouncls a debt, and takes an assignment of it to himself, he 
can only claim against the principal tlic amount actually paid. Heed ?*. Norris, 2 
Mylne & Craig, .‘UH. With respect to sales by cxtu’utors, if not made collusively, the 
purchaser is not bound to see to the application of the purchase-money. Scott v. 
Tyler, Dickens, 725. Tyrrell v. Morris, I Dev. lialtle, Eq. 5C1. Nor is the pur- 
chaser so bound where a trust is defined, and the purchusc-inoncy is to be invested in 
trusts at leisure. Wormlcy v. Wormley, 8 Wheaton’s Hep. 422. The Supreme 
Court of the United States, in Jenkins r. Pyc, 12 Peters’s Jiep. 241, were not dis- 
jiosed to adopt the broad princii)le that a voluntary deed from an adult child to her 
parent was primd facie void. There must he evidence of undue influence exercised 
by the parent, and operating on the hopes or fears of the child, or some other ingre- 
dient, showing that the act was not perfectly free and voluntary. 

(rt) New Y^ork Revised Statutes, vol. ii. 99-1 l.‘l. Ibid. 220. See also Statutes of 
Connecticut of 1830; ReVised Statutes of Massachusetts, 1836, lit. .5, c. 71 ; Statutes 
of Ohio, 1831, i>p. 236, 246; Revised Laws of Illinois, edit. 1833, pp. 644-648; Stat- 
utes of Delaware, 1833, c. 256 ; Laws of Aabama, 327, 347 ; Civil Code of Louisiana ; 
Revised Code of Mi8sis.sippi, 1824, pp. 56, 57 ; McCoy v. Nichols, 4 Howard’s Miss. 
Rep. 31 ; Statute in Now Hampshire of July 2d, 1822 ; Hotchkiss’s Code of Statute 
Law^.of Georgia, p. 482 ; Revised Statutes of New Jersey, 1847, j). 346. In Louisi- 
ana, the curators of vacant successions sell the immovable as well as movable estate, 
under the orders of the Court of Prolmtes, which has exclusive jurisdiction over the 
estates of deceased persons, an<l their settlement. The purchaser takes the title, under 
such salc,/rec of all incumbrances ; and the mortgagee is compelled to enforce his lien 
on the proceeds in the hands of the curator. Vignaud v. Tonnacourt, 1 2 Martin’s 


1 A person entering and holding, under circumstances which make his possession adverse 
to the claims of the tenants in remainder and reversion, may purchase in an adverse title 
for his own exclusive benefit. Burhans v. Van Zandt, 7 Barb. S. C, Rep. 91. 
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for the purchase of land; may equally be sold for the like pur- 
pose ; and provision is made in the statute laws of the states 
on the subject, for the specific performance of the contracts 
under the direction of the surrogate, upon terms safe and 
just to all parties, (a) ^ The salt? of the real estate of the testa lor 
or intestate, by the executor or administrator, under the ordt*rs 
of the orphans’, or surrogate’s, or testamentary court, will, in 
several of the states, apply to the estate left by the debtor at his 
decease, and avoid all mesne conveyances since his death, (b) 
But the cases require that the executor should apply within a 
reasonable time for an order to sell the real estal(‘, or he will 
not be permitted to interfere \Wth the intermediate and /)omt 
fide alienation by the heir. The statute in New Jersey, passed 
in 1825, requires the order for the sale to be obtained by the 
(executor or administrator tvUhiii one year after the death of the 
testator or intestate, in order to affect the intermediate aliena- 
tion of the heir or devisee, (c*) 


Jlcp. 229. Lafou v, Thillips, 14 Ibid. 22,5. Dc Eiitlo v. Moore, Ibid. 33G. The sale 
reaches ull the property of which the deceased had any rij^ht or claim, and it reaches 
even to litij^ious riglils. Seymour u. nour;:;cat, 12 Louisiana Ucp. 123. So a debtor 
may transfer to his creditor a liti^fous rij^ht. Early o. Black, Ibid. 205. 

(а) New York Revised Statutes, vol. ii. secs. 06-75. Purdon’s Penn. Dig. 164. 

(б) Mooers White, 6 Johns. Ch. Rep. 381-389. Jlnys v. Jackson, 6 Ma.ss. Rep. 
149. Scott V. Hancock, 13 Ibid. 162. Warvick r. Hunt, 6 IlalstcdV Rep. 1. In 
Tennessee, by tin; statute of 1827, when the personal estate is exhausted, the adminis- 
trator, or any creditor for himself .and others, may lile a bill to subject the real 'estate 
to the payment of the debts, and the proceeds of the sale will bo ratably distributed, 
find all creditors are entitled to come in, and equity will enjoin in the mean time all 
but judgment creditors from proceeding at law. Dulles v. Read, 6 Yorger, 53. The 
doctrine in the case of Thompson v. Brown, 4 Johns. Ch. Rep. 619, is to the same 
effect, and so is the English law. Morricc v. The Bank of England, Cases temp. 
Talbot, 218. 4 Bro. P. C. 287. Clarke v. Earl of Ormonde, Jacob, 108. 

(c) Sales of land by public officers for taxes, depend upon local statutes, andi the 
specific directions must be strictly pursued. Thus, for instance, a sale of land for 
taxes, in Ohio, is not valid, unless the record of the advertisement of the list of delin- 
quents for four weeks, between 1st of October and Istof December, be recorded in 
the auditor's office, as the law requires, Kellogg u. M’Laughlin, 8 Ohio Rep. 114. 


1 In Massachusetts, payment of an execution by one of several defendants so far ex- 
tinguishes the same that it cannot .«;ubsequently be assigned to the debtor paying it, and 
be levied by him on laud of the other debtors, Adams v, Drake, 11 Cush. 604. 
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LECTURE LXVII. 

OF TITLE BY DEED. 

A PURCHASE, in the ordituxry and popular acceptation of the 
term, is the transmission of property from one person to another, 
by their voluntary act and agreement, founded on a valuable 
consideration. But, in judgment of law, it is the acquisition of 
laud by any lawful aot of the party, in contradistinction to 
acquisition by operation of law ; and it includes title by deed, 
title by matter of record, and title by devise, (a) 

I. 0/ the history of the law of alienation. 

The alienation of property is among the earliest suggestions 
flowing/rom its existence. The capacity to dispose of it be- 
comes material to the purposes of social life, as soon as prop- 
erty is rendered secure and valuable, in the progress of nations, 
from a state of turbulence and rudeness, to order and refine- 
ment, The power of alienation is a necessary consequence 
of ownership, and it is founded on natural right. (?>) It is 


(a) Litt. sec. 12. Co. Litt. Il)id. Neither termnoy by courtesy or in dower arc 
titles by purchase, for they arc estates arising by act of law. See supra, p. 373. Dr. 
Clarke says, that the purchase of the Cave of Machpelah by the patriarch Abraham, 
as recorded in Gkinesis, c. xxiii. v. 16, is the earliest account on record of the pur- 
chas^e of land. 

(/;) Inst. 2, 1, 40. GrotiuS; de Jure Belli ct Pacis, lib. 2, c. 6, n. 1. It may bo hero 
observed, in entering upon this important title, that it is a settled rule of law, that 
not only tlie capacity of persons to Vonvey or devise real estate and the right to 
iiilicrit, hut also, the forms and solemnitie.s requisite to pass the title, must be in con- 
formity with the local law of the country in which the land is situated. Vide stipra^ 
vol. ii. 67, 429, and infra, vol. iv. 513. See alsa Coppin v. Coppin, 2 P. Wins. 293 ; 
Robinson- c. Bland, 2 Burr. 1079 ; , Abbott, Ch. J., in Doe v. Vardill, 5 Barn. & Cress. 
438 ; Dundus ?;. Dundas, 2 Dow. & Clarke, 349 ; Scott v, Allnutt, 2 Ibid. 409 ; Cutter 
v. I)avenj>ort, 1 Pick. 80; United States v. Crosby, 7 Crunch, 115 j Kerr v. Moon, 9 
Wheaton, 565; M'Cormick v. Sullivant, 10 Ibid. 192, 202. Mr. Justice Story, in his 



LBC. LXVII.] OF REAL PROPERTY. 521 

stated, by very respectable authorities, that in the tim<? of the 
Anglo-Saxons, lands were alienable cither by deed or by will. 
When conveyed by charter or deed, they were distinguished by 
the name of hoc or booklmidj and the other kind of land, called 
folcland, was held and convf;ycd without writing, (a) 

But this notion of the *free disposition of the land *442 
among the Saxons, milst be understood in a very quali- 
fied sense; and the jus dlsponendi^ even at that day, was subject 
as it is and ought to. be in every country and in every stage of 
society, to the restraints and modifications suggested by con- 
venience, and dictated by civil institutions, [b) Ijt; was reserved, 
however, to the feudal policy, «to impose restraints upon the 
enjoyment and circulation of landed property, to an extant then 
unprecedented in the annals of Europe. There were checks 
(though they were comparatively inconsiderable) in favor of the 
heir, upon the alienation of land, among the Jews, [c) (Irceks 
and Romans. The feudal restrictions were vastly heavier, and 
founded on different policy. They arose partly in favor of the 
heir of the tenant ; for the law of feuds would not allow the 
vassal to alien the paternal feud, even with the consent of the 


Commentaries on the Conflict of Laws, §§ 424-445, has examined at length the 
various and contradictory ot)inions, and idle discussions and difficulties of tlie foreign 
jurists, on the sul)icct of the capacity and incapacity of ])crsoMS to convey real prop- 
erty situated in a country in which the owner had not his domicil. Ilis conclusions 
on the subject arc just and accurate, and as to the general principle stateil in this 
note, he has sustained it by a. reference to the soundest authorities, both foreign and 
domestic. 

(a) Wright on Tenures, 154, note. ’ Keeve's Hist, of the English Law,vol. i. 5, 
10, 11. Spelman on Feuds, c. 5, Ibid, on Deeds and Charters, b. 7, c. 1. 2 Blacks. 
Com. 90. 

(d) The alienation of Imland was prohibited by a law of Alfred, if it descended 
from one’s ancestors, and the ancestor had imposed that condition. L. L. Alfred, c.. 
;17. Lombard’s Arch. ^.31. Sir Henry Spelman says, that bodand was hcrcMlitnry, and 
could not be conveyed from the heir without his consent, though that restriction was 
finally removed ; nor could it bo devised by will. It was the foldand that was alien- 
able and devisable, and was in tlic nature of allodial property. Spelman's (xlossury, 
cove Bodand and Foldand. Mr. Spence (Equitable Jurisdiction of the Court of 
Chancery, vol. i. pp. 8, 9,) says thaf foldand was left by the Saxons without specific 
appropriation and subject to future apjlfopriations, and that it might be considered as 
fiscal domains. He says it was the Imland in the Saxon times that was allodial, and 
might be freely disposed by gift, sale, or will. Id. pp. 20, 21. 

(c) See supra^ pp. 377, 378, and the notes, Ibid. 

44 * 
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lord, without the consent of the heirs of the paternal line. (<x) 
But the restraint arose principally from favor to the lord of the 
fee. He was considered as having a strong interest in the abil- 
ities and fidelity of his vassal ; and it was deemed to be a great 
hardsliip, and repugnant to the ^nitire genius of the feudal sys- 
tem, to allow the land which the chieftain had given to one 
family, to pass, without his consent, into the possession of an- 
other, and to be transferred, perhaps, to an enemy, or at least to 
a person not well qualified to perforin the feudal engagements. 
The restrictions were perfectly in accordance with the doctrine 
of feudsj and proper and expedient in reference to that system, 
and to that system only. The whole feudal establish- 
^443 ment proved itself eventually to be * inconsistent with a 
civilized and pacific state of society ; and wherever free- 
dom, commerce, and the arts penetrated and shed their benign 
influence, the feudal fabric was gradually undermined, and all 
its proud and stately columns were successively prostrated in 
the dust. 

The history of the gradual decline of the feudal restraints in 
England, upon alienation, from the reign of Henry L, when the 
earliest innovations were made upon them, down to the final 
recovery of the full and free exercise of the right of disposition, 
forms ail interesting view of the progress of society. Some 
notice of this subject was taken in a former volume ; (6) and 
though the feudal restrictions upon alienations never followed 
the emigration of our ancestors across the Atlantic, we may 
well pause a moment upon this ancient learning. Our sym- 
pathies are naturally excited, in a review of the subtle con- 
trivances, the resolute struggles, the undiverted perseverance, 
and final and complete success which accompanied the efforts 
of the English nation, in the early periods of their history, to 
break down the stern policy of feudal despotism, and to regain 
the use and control of their own property, as being one of the 
inherent rights of mankind. 

The first step taken in mitigation of the rigors of the law 
of feuds, and in favor of voluntay’ Mlienations, was the coun- 
tenance given to the practice of subinfeudations. They were 


(a) Feud. lib. 2, tit. 39. 


(b) Vol. iii. lec. 53. 
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calculated to elude the restraint upon alienation, and consisted 
in carving out portions of the fief to be held of the vassal by the 
same tenure with which he held of the chief lord of the fee. 
The alienation prohibited by the feudal law, all over Europe, 
was the substitution of a new/eudatory in the place of the old 
one ; but subinfeudation was a feoffment by the tenant to hold 
of himself. The purchaser became his vassal,^ and the vendor 
still continued liable to the chief lord for all the feudal obliga- 
tions. Subinfeudations were encouraged by the subordinate 
feudatories, because they contributed to their own 
* power and independence; but they were found to be *444 
injurious to the fruits of tenurcf such as reliefs, marriage 
and wardships, belonging to the paramount lords. Alienation 
first became prevalent in cities and boroughs, where the title to 
l^iinds and houses was chiefly allodml, and where the genius of 
commerce dictated and impelled joriore free and liberal circula- 
tion of property. The crusades had an indirect, but powerful 
influence upon alienation of land ; ^s those who engaged in 
that wild and romantic enterprise ceased to place any value 
upon the inheritances which they were obliged to leave behind 
them. A law of Henry 1. relaxed the restraint as to purchased 
lands, while it retained it as to those which were ancestral, [a) 
In the time of Glanvillc, [b) considerable relaxations as to the 
disposition of real property acquired by purchase, were tolerated. 
Conditional fees had been introduced by the policy of individ- 
uals, to impose further restraints upon alienation ; but the ten- 
dency of public opinion in its favor induced the courts of justice, 
which had partaken of the same spirit, to give to conditional 
fees a construction inconsistent with their original intention. 
This led the feudal aristocracy to procure from parliament the 
statute de dords of 13 Edw. L, which was intended to check 
the judicial construction, that had, in a great degree, discharged 
the conditional fee from the limitation imposed by the grant. 
Under that statute, fees conditional were changed into estates 
tail ; and the contrivance which was afterwards resorted to and 
adopted by the courts, to»elude the entailment and defeat the 
policy of the statute, by means of the fiction of a common re- 


la) Lombard’s Arch. 203. 


(6) Lib. 7, c. 1. 
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covery, has been already allnded to in a former part of the 
present volume. 

The statute of Quia EmptoreSyl9> Edw. L, finally and per- 
manently established the free right of alienation by the sub- 
vassal, without the lord’s conse^it ; but it broke down subin- 
feudations, which had already been checked by magna 
*445 * charta; and it declared that the grantee should not 
hold the land of his immediate feoffor, but of the chief 
lord of the fee, of whom the grantor himself held it. The im- 
portance of that provision to the feudal lord was the cause of 
its being enactejd ad iustautiam magriatum regni^ as the statute 
itself admits. The power of involuntary alienation, by rendering 
the land answerable by attachment for debt, was created by the 
statute of Westm. 2, 13 Edw. I. c. 18, which granted the elegit; 
and by the statutes merchimt or staple, of 13 Edw. 1. and 27 
Edw. III., which gave tlie eMent Tliese provisions were called 
for by the growing commercial spirit of the nation. To these 
we may add the statute pf .1 Edw. Ill, taking away the for- 
feiture or alienation by the king’s tenants iu capite^ and substi- 
tuting a reasonable fine in its place ; (and which Lord Coke 
says, (a) was only an exposition of magna charta;) and this 
gave us a condensed view of the progress of the common-law 
right of alienation from a state of servitude to freedom, [b) 

(a) 2 Inst. C6. 

(b) These successive periods in the progress of the hiw of alicimtion, may be found 
fully and distinctly stilted in detached j)arts of Rccve^s History of the English Law ; 
but a more entire and better view of the history of the English law of alienation, 
is to be seen in Sullivan\s Historical Treatise on the Eeudal Law, secs. 15, 16, and 
in Dalrymplc’s Essays on Feudal Property, c. 3. The hitter unites with it a history 
of the recovery of the right of alienation in Seotlund. Of old,” says Lord Stair, 
“ alienations of land for iiioiiey were very rare in Scotland, or the contracting of con- 
siderable debts ; there were then known no legal execution for debt against lands 
or heritable rights, but only against movables by the brief of distress or poinding ; but 
after the statute of the year 14G9, if the debtor had not movable goods, but lands, 
the sheriiT was to sell the land to the avail of the debt, and pay the creditor, and to 
be redeemable within seven years ; and if he could not find a buyer, he was to ap- 
praise the lands by thirteen persons of the best and worthiest in the shire, and assign 
to the creditor lands to the avail of the sum.” Lord Stair’s Institutions, by More, 
vol. ii. 404, 405. There were other jirovisions, and subsequently modified, and which 
it is not necessary here to pursue. The subject of alienation of land is also sketched 
by Sir William Blackstone, in his Commentaries, (vol. ii. 287-290,) with his usual 
felicity of execution; and it is lightly touched in Millar's Historical View of tlie 
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*11. Of the purchuse of pretended titles. *446 

Every citizen of the United States is capable of tak- 
ing and holding lands by descent, devise or purchase; and 
every person capable of holding lands, except idiots, persons of 
unsound mind and infants, and seised of, or entitled to any 
estate or interest in land, may alien the same at his pleasure, 
under the regulations prescribed by law. This is a principle 
declared in the New York Revised Statutes, (a) and I presurnS 
it is the general doctrine throughout the United States. In no 
other part of the civilized world is land made such an article of 
commerce, and of such incessant circulation ; though it is said 
that in England, houses and laTids have now become common 
means of investment, and circulate from owner to owner with 
unusual and startling rapidity. There is one check to the power 
of alienation of a right or interest in land, taken ifom the stat- 
ute of 32 Hen. VIIL c. 9, against selling pretended titles ; and 
a pretended title, within the purview of the common law, is 
where one person lays claim to land, of which another is in 
possession, holding adversely to the claim, (fc) Every grant of 
land, except as a release, is void as an act of maintenance, if 
at the time the lands are in the actual possession of another 
person, claiming under a title adverse to that of the grantor, (c) ^ 


Englisli Government, a work* of great sagacity and justness of reflection, but destitute 
of true precision and accuracy in detail. Thus, on the very point i)eforc us, ho only 
says, in relation to the Anglo-Saxon times, that “ no person was understood to have 
a right of squandering his fortune to the prejudice of his nearest relations.” Tliis is 
loose in the extreme; and yet for this passage he refers to a law of Alfred, which 
gives us the exact, and a far diflerent regulation, and wliieh law was mentioned in a 
preceding note, p. 442, n. b. 

(a) Vol. i. 719, secs. 8, 9, 10. 

(b) Mountaguo, Ch. J., in Partridge r. Strange, 1 Plowd. Rep. 88, a. 

(c) Litt. sec. 34 7. 

1 But a deed from the true owner of land, made while a mere trespasser is in possession, 
is valid. Bowie v. Bralio, 3 Duer, (N. V.) 85. Carrington Goddiii, 13 Gralt. (Va.) 1. 
One having a right of entry on land may convey. Pratt v. Peirce, 36 Maiim, 44S. A deed 
by the true owner, while one is in ])Ossession claiming adversely, is void as against him 
in possession, and all claiming widS' him, but valid as to other persons and the grantor. 
Howard v. Howard, 17 Barb. 663. One whose estate is devested and turned into a mere 


2 Wayv. Arnold, 18 Geo. 181. A deed of a pretended title to land is not void under 
1 Rev. Code, 1819, c. 103, p. 375. Middleton Arnolds, 13 Gratt, (Va.) 489. 
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This principle, it is believed and assumed, prevails very gener- 
ally in the jurisprudence of this country, and it has always been 
received as a settled law in New York, and it has been incor- 
porated into the Revised Statutes, [a) But even in such a 
case, the claimant is allowed, by the statute, to execute a 
valid mortgage of the lands, which has preference, from the 
time of recording it, over subsequent judgments and mort- 
■^gages, and binds the lands from the time of recovering posses- 
sion. [b) ^ 

*447 * The ancient policy which prohibited the sale of pre- 

tended titles, and held the conveyance to a third person 
of lands held adversely at the vinic to be an act of mainte- 
nance, was founded upon a state of society which does not exist 
in this country. A right of entry was not assignable at com- 

(a) Vol. i. 739, secs. 147, 148, To constitute a possession adverse, so far as to bar 
a recovery, or to avoid a deed subsequently executed by the true owner, the party 
setting up the adverse possession must, in making his entry u])on the land, have acted 
bond Jide. Livingston v. Peru Iron Company, 9 Wendell, 511. Adverse possession 
requisite to constitute a bar to the assertion of a legal title by the owner, must bo ‘^an 
actual, continued, visible, notorious, distinct, and hostile possrsshn'* Mr. Justice Dun- 
can, in Hawk.?^. Senstunan, 6 Serg. & Rawle, 21. This definition, says Mr. Wallace, 
in his note to the case of Taylor u. Horde, in Smithes Leading Cases, Law Library, N. S. 
vol. xxviii., i.s conceived with singular completeness and accuracy. Sec, to the same 
point, Coburn v. Hollis, 3 Metcalf’s Kep, 12.5. Kent, Ch. J., in Jackson v. Schoon- 
inuker, 2 Johns. Hep. 230. Tilton v. Hunter, 24 Maine liep. 32. The possession of 
tenant for life is not adverse to the reinainder-rnan, and the latter may sell. Grout v, 
Townsend, 2 Hill’s Hep. 554.*^ 

(b) The sheriff’s sale on execution of lands of the defendant held adversely is 
valid, for judicial or official sales arc not within the policy of the champerty law, but 
the purchaser under the execution cannot sell while the lands arc so held, for it would 
be an act of champerty. Frizzle v. Vcach, 1 Dana’s Ken. Rep. 216, Violett v. Vio- 
lett, 2 Ibid. 325. Jarrelt v. Tomlinson, 3 Watts & Serg. 114.® 


right, Ainnot transfer his right by deed to a stranger, but he may release it to a party in 
pos‘?ession. Williams r. Council, 4 Jones, Law, (N. G.) 206. Early v. Garland, 13 Gratt. 
(Va.) 1. Actual posscs-sion by the grantor is not necessary to give effect to his deed, for 
if the possession ludd by another be of a fiduciary character, or if its origin and continu* 
ance were such as not to 'amount to a disseisin, it will not impede the operation of the 
deed. 

1 When land is held adversely, both to the tenant b;^ the courtesy and the heir, the ten- 
ant cannot convey to the heir. Vrooman v. Shepherd, 14 Barb. R. 441. 

* As to what constitutes adverse possession, see Lane r. Gould, 10 Barb. K. 264, and 
Sherwood v. Waller, 20 Conn. 262. 

» Major V. Brush, 7 lud, 232. McGill v. Doe, 9 Ind. 306. 
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nion law, because, saidi Lord Coke, {a) “ under color tbereof, 
pretend(‘d lilies might be granted to great men, whereby right 
might be trodden down, and the weak, oppressed.’’ (6) The re- 
peated statutes which were passed, in the reigns of Edw. L and 
Edw. III., against champerty a^id maintenance, arose from the 
embarrassments which attended the administration of justice in 
those turbulent times, from, dangerous influence and oppression 
of men in power, (e) The statute of 82 Hen. VI 11. imposed a 
forfeiture upon the seller of the whole value of the lands sold, 
and the same penalty upon the buyer also, if he purchased 
knowingly. This severe statute was reenacted literally in New 
York, in 1788 ; and in Virginia, in 1786, and in North Carolina, 
in their Revised Statutes, 1837 ; (d) but the penal provisions are 
altered by the New York Revised Statutes, (e) which have 
abolished the forfeiture, and made it a misdemeanor for any 

(a) Co. Litt. 214, n. So, a contract by an attorney, to carry on u suit, on the prin- 
ciple of m purchase no pajj y ov fox part of the things sued for, 1ms been held not to be 
valid in law. Livingston v. (.ornell, 2 Martin’s La. Ke]). 281.^ 

(h) Rights of entry were made alienable by (leo<l, 8 and 9 Viet, c. 106. 

(c) Cliampcrty is a bargain between the plaintiff or defendant and a third person, 
to divide the land or matter in dispute between them, if they prevail, and the eham- 
pertor to carry on the suit at his own expense! Maintenance is a kindred offence 
and is an otiicious intermeddling in a suit that does not belong to one, by assisting 
cither party to prosecute or defend it. 4 Blacks. Com. 134. 20 Johnson's Bcp. 392. 
Those statutes arc founded upon a principle common to tin; laws of all well-governed 
countries, that no encour.ageinent should he given to litigation, by the introduction of 
partic.s to enforce those rights which others arc not disposed to enforce. 

(d) Vol. i. 200. 

(e) Vol. ii. 691, secs. 0, 7. In Ohio, knowingly .selling and conveying land without 
having any legal or equitable title, founded on a written contract, devise, descent, or 
deed, with intent to defraud the purchaser, is a fraud, and the party doing it is lial»lc 
to imprisonment in the penitentiary at hard labor. Statutes of Ohio, 1831, p. 142.2 

1 A contract to pay an attorney a fco equal to one fourth the value of the land recovered, 
less by the costs of the suit, the attorney to wait for liis fee till after the land is .s^)ld, is 
not void for cliampeity, under the statute of Kentucky. Ramsey r. Trent, 10 B. Mon. 33C. 
Davis V. Sparrow, 15 Id. 68. The ancient policy which lield the conveyance to a third 
person of land.s held adversely at the time to be an act of maintenance, does not find favor 
in the United States; and in Michigan, so far as concerns its applicsition to sales by one 
out of possession, it has been annulled by statute. 20 IIow. U. S. 467. The Act of Henry 
VIII. is not rigidly enforced in this country. Sedgwick v. Stanton, 4 Kernan, (14 N. Y.) 289. 
Lytle V. State, 17 Ark. 608. Wood v. McGuire, 21 Geo. 676. Newkirk v. Cone, 18 111. 449. 
Major r. Gibson, 1 P. &. H. (Va.) 48. .It is doubtful whether the common-law offence of 
maintenance and champerty exists in the state of Vennont. Danforth v. Streeter, 2 Wins. 
(28 Vt.) 490. 

2 The law of champerty and maintenance does not obtain in Iowa. Wright v. Meek, 3 
Iowa, 472. 
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person to buy or sell, or make or take a promise or covenant to 
convey, unless the grantor, or those by whom he claims, shall 
have been in possession of the land, or of the reversion or re- 
mainder thereof, or of the rents and profits, for the space of a 
year preceding.^ The provision, floes not apply to a mortgage 
of the lands, nor to a release of the same to the person in law- 
ful possession, (a) It seems to be unnecessarily harsh; but it is 
to be observed, that it was a principle conformable to the whole 
genius and policy of the common law, that the grantor, in a 
conveyance of, land, (unless in the case of a mere release to the 
.party in ^ possession,) should have in him, at the time, a 
*448 * right of possession. feoffment was void without 

livery of seisin ; and without possession a- man could not 
make livery of seisin, (b) This principle is not peculiar to the 
English law ; it was a fiiridamenlal doctrine of the law of feuds 
on the continent of Europe. No feud could be created or 
transferred without investiture, or putting the tenant into pos- 
session ; and delivery of possession is still requisite, in Holland 
and Germany, to the transfer of real property, (c) It seems to 
be the general sense and usage of mankind, that the transfer of 
real prop^ty should not be valid, unless the grantor hath the 
capacity, as well as the intention, to deliver possession. Sir 
William Blackstone says, [d) that it prevails in the codes of^ 
“ all well-governed nations ; ” for possession is an essential part 
of title and dominion over property. As the conveyance in 
such a case is a mere nullity, and has no operation, the title 
continues in the grantor, so as to enable him to maintain an 
ejectment upon it ; and the void deed cannot be set up by a 

(a) It has been held in Kentucky, that though a, person enters on land tortiously, 
and while in possession, obtains a release of the outstanding^ title, it is not an offence 
against the Champerty Act, if there was no collusion with the grantee. Adams v, 
Buford, 6 Dana, 406.-^ 
ih) Perkins, sec, 220. 

(c) Fend am sine invest ihira nullo niodo constitul potest ; investitura proprie diciiur pos* 
sessio. Feudorum, lib. 1, tit. 2.5, lib. 2, tit. 2, Voet, Com. ad. Pand. lib. 41, tit. 1, 
sec. 38. 

(rf) Com. vol. ii. 311. ' 

1 The sale of a pretended title is an illegal consideration ; being both criminal and im- 
moral. Pepper V. llaiglit, 20 Barb. 429. The statute of 32 Henry VIH. is not in force ia 
Georgia, (’ain v. Monroe, 23 Geo. 82. Ilarring v. Barwick, 24 Id. 69. 

2 Bledsoe r. Rogers, 3 Sneed, (Tonn.) 4G6. 
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third person to the prejudice of his title, (a) But as between 
the parties to the deed, it might operate by way of estoppel, 
and bar the grantor. The deed is good, and passes the title as 
between the grantor and grantee, (b) •This is the language of 
the old authorities, even as to*a deed founded on champerty or 
maintenance, (c) 

The doctrine, that a conveyance by a party out of possession 
and with an adverse possession against him, is void, prevails 
equally in Connecticut, Massachusetts, Vermont, Maryland, 
Virginia, North Carolina, (d) Tennessee, (e) Kentucky, Missis- 
sippi,^ Alabama, Indiana, and probably in most of the 
other states, f/) * In some states, such as New Hamp- *449 


{a) Williams v. Jackson, .5 Johns. Rep. 489. Wolcot v. Knight, 6 Mass. Hep. 418. 
Brinley v. Whiting, .5 Pick. Rep. 348.- 

{h) Livingston v. Prosens, '2 Hiira Kep. .526. 

(c) Bro. tit. Feoffments, pi. 19. Fitzherben, J., in 27 lien. VIII., fo. 23, b. 24, a. 
Co. Litt. 369. Beaumond, J., in Cro. E. 445. Hawk. b. 1, c. 86, sec. 3. Jackson 
•n. Demont, 9 Johns. Rep. 55. 8. P. 9 Wendell, 516. 

{d) Iloppiss V. Eskridge, 2 IredeU’s N. C. Eq. Rep. 54. Revised Statutes of 
North Carolina, vol. i. 260. 

(e) Statute Laws of Tenne.ssce, 1821, ch. 66, and 1836, p. 143. 

(/) In Michigan, the purchaser of land in possession of a third person, with knowl- 
edge of that fact, takes it subject to all equities between the vendor and the possessor. 
Rood V, Chapin, I Walker’s Ch. Rep. 79, and if there exists an adverse possession, 
no title passes. Godfrey v, llisbrow, I Walker’s Mich. Ch. Rep. 260. In Connecti- 
cut, by the Colony Act of 1727, the seller forfeits half the value of the land ; and by 
the Revised Statutes of 1821, and of 1838, the forfeiture is continued, and applies as. 
well to the buyer as to the seller. In Kentucky, by the Champerty Act o^ 1824, every 
conveyance or contract for the sale of land held adversely, unless in consummation of 
a previous bond fide lawful sale, or executoiy contract of sale, is void, and the pre- 
existing title of the vendor is not impaired. Wash v. McBrayer, 1 Dana’s Rep. 566.. 
Redman v. Sanders, 2 Ibid. 68. Cardwell ik Sprigg, 7 Ibid. 36. Cardwell v. Sprigg,. 
1 B. Munroe, 371.® In Massachusetts, the penalty in the statute of 32 Henry VIII. 
has never been adopted, though the principle of the common law is assumed that 
such a conveyance is void. 5 Pick. Rep. 348. In Indiana, such a conveyance i6»held 
void at common law. Fito v. Doe, I Blackford’s Rep. 127 ; yet the statute of Hen. 
VIII. is held to be in affirmance of the common law. McLean’s Rep. 380. Vide 
supraf p. 438, as to sales of litigious rights in Louisiana. Revised Laws of Illinois, 


1 Hanna v. Renfro, 82 Miss. (8 Geo/ge,) 125. 

2 In Georgia, where one out of possession makes a deed of land, though the deed is void 
under statute 82 Henry VIIL, yet the grantee may use the name of the grantor to recover 
the land by ejectment. Thompson r. Richards, 19 Geo. 694. 

« Kensolviugv. Pierce, 18 B. Mon. (Ky.) 782. 

VOL. IV. . 45 
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ahire, Pennsylvania, Ohio, Illinois, Missouri, and Louisiana, 
the doctrine does not exist ; and a conveyance by a disseisee 
would seem to be good, and pass to the third person all his 
right of possession, and •of property, whatever it might be. (a) 
It is the settled doctrine in England and in New York, and 
probably in most of the other states, that the purchase of land 
pending a suit concerning it, is champerty ; and the purchase is 
void, if made with a knowledge of the suit, and not in consum- 
mation of a previous bargain, (b) ^ The statutes of Westm. 1, 


1833, p. 130. Kevisod Statutes of Missouri^ 1835. Bledsoe v. Doc, ^ Howard's Miss. 
Rep. 13. Dexter v. Nelson, 6 Alabama R. G8.‘^ 

{a) Iladduek v, Wilmarth, 5 N. II. Rep. 181. Whittcinorc v. Bean, 6 Ibid. 50. 
Stoever v. Whitman, 6 Binney's Rep. 420. Cresson v. Miller, 2 Watts, 272. Lessee 
of Hall V. Ashby, 9 Ohio Rep. 96. Willis v. Watson, 4 Searnmoii^s Rep. 64. Wil- 
lard V. Twitchell, 1 N. H. Rep. \77.^ The Act of Tciuic.ssee of 180.5 allowed the 
person having right or title, to convey lands held adversely at the time ; but the Act 
of 1821,' c. 66, reenacted the cbamjicrty statute of 32 lien. VHI., so far as to declare 
all such conveyances void. Whiteside v. Martin, 7 Yergcr, 384. It was held, in 
Kentucky, in M’ Connell r. Brown, 5 Mon. 478, that the lands of a defendant were* 
not liable to execution, under the Act of 1798, while in the adverse possession of 
another. Then came the Act of 182^, and afterwards the case of Frizzle v. Veach, 

1 Dana’s Ken. Rep. 211, in which it was held, that under the last Act, the lands of 
the defendant, though in the adverse jwsscssioii of another, were subject to levy and 
sale on execution, and that the champerty doctrine, and Champerty Act of 1824 
did not apply. The Kentucky Act of 1824, against inainteiiance and champerty, 
(and the latter is held to be the most odioij^ species of maintenance, and void 
at common law,) declared that all contracts to undertake to carry on any suit, 
or to recover any right or title to land held adversely, in consideration of having 
pari or profit out of the thmj in contest, was unlawful, and the parties thereto for- 
feited all claim and right to the land, so far as to protect the occupant. Smith 
V. Paxton, ,4 Dana’s Ken. Rep. 393, 394. A conveyance of land by one not in 
possession, and held adversely at the time, is void by ilic Act of 1824 against cham- 
perty. Balcy y. Dcakims, .5 B. Munroc, 161. The statute against buying and sell- 
ing pretended titles, does not .proliibit the sale and purchase of equitable titles. It 
docs not aj)ply to trust estates. It means legal, and not equitable titles. Lord Eldon, 
in Wood V. Griffith, 1 Swanst. Rep. 55, 56. Allen v. Smith, 1 Leigh’s Virg. Rep. 231. 
Baker v. Whiting, 3 Sumner, 476. 

(6) M. 8 Edw. IV. 13, b. 50 Ass. pi. 2. Eitz. tit. Champerty, pi. 15. Mowse v. 


1 Sprye v. Porter, 7 Ellis & B. 58. 

2 Poe V. Davis, 29 Ala. 676. 

8 By the law of Missouri, a person conveying land, of which at the lime ho has no seisin, 
has the power to make a covenant of warranty, which will run with the land. This power, 
however, is confined to the individual, and does not extend to courts, which can only dis- 
pose of Existing interests. Vancourt v, Moore, 26 Mis. (6 Jones,) 92. 
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,c. 25, Westm. 2, c. 49, and particularly the statute of 28 
Edw. 1. c. 11, established that doctrine, which became incor- 


Weaver, Moore, 655. Hawk. P. C. b. l,^c. 84, tit. Champerty. 2 Co. Inst. 563, 504, 
Jackson Kctchum, 8 Johns. Pep. 479. Louisiana Coile, art. 2428. In Sims v. Cross, 
10 Ycrp^cr, 400, it was held tliat the Champerty Act of that state (and the same rule of 
construction ajiplics to the same statute provision elsewhere) did not apply to a con- 
veyance in fulfilment of a bond fide contract made prior to any adverse possession. 
Mr. Dane sa 3 ^s, there is no statute on the subject in Massacliusctts, but that cham- 
perty is an offence in that state at common law. Dane’s Abr. vol. vi. 741, sec. 41. 
The old common-law offence of champerty, it is said, never existed in Delaware. 
See 3 Harrington’s Rep. 139 ; B4iyard v. McLanc, where the d^octrinc of champerty 
and maintenance is laboriously and learnedly discussed. But in Oiiio, though ‘there 
be no statute against champerty or maintenance, they arc hold to be offences at com- 
mon law, and the contracts void. Weakly i;.iHall, 13 Ohio Rep. 107. The old cases 
on maintenance, said Lord Ch. B. Abingcr, arc exploded. Parties may lawfully 
enter into an agreement to maintain and defend each other, in a matter in which they 
believe their intiu’ests to be identical. Maintenance now means wliere a man improp- 
erly, and for the purpose of stirring up litigation and strife, encourages others either 
to bring actions or to make, defences, which they have no right to make. Findon y. 
Parker, 11 Mceson & Wclsby, 679, 682. If a person has an ciiuitable interest in the 
title in dispute, as whore the second mortgagee brings in the first mortgage pending 
the suit, it is not champerty in the modern mitigated sense of it. Hunter v. Daniell, 
4 Hare, 420. Though exceptions to the earlier doctrine against champerty have 
greatly multiplied, and the severity of the old rule liberally considered and mitigated, 
yet it is still an oficncc suspiciously to intermeddle with another’s litigation without 
any personal interest or aflinity to the parties. Lnthrop v. Amherst Bank, 9 Metcalf, 
489. Purchasing an interest in the thing in dispute, with the object of maintaining 
and taking part in the litigation, is still champerty, and an offence. Tindal, Ch. J., 
in Stanley v. Jones, 7 Bingham, 369. Persons linving any legal or equitable interest 
in the matter in dispute, or standing in the relationship of father and son, ancestor 
and heir apparent, husband and wife, and brothers, are exceptions to the law of main- 
tenance, and may maintain each other’s suits. So, persons having a common interest 
in the same thing by the same tiths, may unite for their common defence of it, and agree 
to pay ratably the costs of suit. The ancient English statutes under Edw. I., reached 
attorneys as well as others. They reached equally officers and individuals; mile 
ministre h roi, ne nid aulre, were permitted to take upon him any business in suit 
in any court, for to have part of the thing in plea or demand. Every agreement 
relating thereto was declared void. The Statute in Tennessee of 1821, c. 66, i^to the 
same effect. Weedon v. Wallace, Meigs, 286. Lord Loughborough considered the 
offence of maintenance as malum in se, and all agreements tainted with it, even as 
between attorney and client, are void in equity as well as at common law. They 
cannot stipulate -beyond just professional allowances. Kenney y. Browne, 3 Ricigw. 
P. C. 462. Wallis v. Duke of Ptrtland, 3 Vescy, 494. Powell v. Knowlcr, 2 Atk. 
224. Stevens v. Bagwell, 15 Vesey, 139. Wood y. Downes, 18 Ibid. J20. Arden 
y. Patterson, 5 Johns. Ch. Rep. 48, 49. 1 Greenleaf, 292. Key Vatticr, 1 Ohio 
. Bep. ^32, (58, 2d ed.} The courts of equity, upon general principles of policy, will 
not permit an attorney to accept) anything from his client, pending the suit, except 
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popated int6 the common law. The substance of those statutes 
^as made part of the statute law of New York in 1788 ; and 
by the New York Revised Statutes, (a) to take a conveyance 
of land, or of any interest therein, from a person not in pos- 
session, while the land is the subject of controversy by suit, 
and with knowledge of the suit, and that the grantor was not 
in possession, is declared to be a misdemeanor. The 
*450 same principle that * would render the purchase of a 
pretended title void, would apply, with much greater 
force, to a purchase while the title to the land was in actual 
litigation, (b) ^ . 

— — . ‘ 

his domantl. A solicitor or counsello|^ cannot contract with* his client for a part of 
the matter in litigation as a compensation for his services. Wall^a v, Loubat, 2 
Denio, 607.2 There would be no bounds, said Lord Thurlow, (Welles v. Middleton, 

1 Cox, 125,) to the crushing influence of his power, if it were not so. Newman v. 
Payne, 2 Vesey, Jr. 203. Rose v. Mynatt, 7 Ycrgcr, 30, S. P. Merritt v. Lambert, 
10 Paige, 352, The case of Berrien v. McLane, 1 Hoffmanns Ch. Rep. 421, contains 
a strong declaration that every agreement made, pending a litigation, to pay counsel 
or* the attorney a part of the property to be recovered, is absolutely void. Not only 
every contract, but the actual transfer of part of the property in litigation is illegal, 
on the ground of the relation of the parties, and of the doctrine of champerty. ‘ 
Numerous (iuthorities are cited, but sufticient are already mentioned in the preceding 
part of this note. But it is not maintenance for a person to assign his interest in a 
debt, pending a suit for its recovery ; but if it be purchased to answer a private end, 
it is maintenance ; as wdiere a party agrees to give a stranger the benefit of a suit, on* 
condition that ho prosecute it, 2 Roll. Abr. 113. Harrington r. Long, 2 Mylne & 
Keen, 590. If the purchaser gives an indemnity against all costs that have or may be 
incurred by the seller, in the prosecution of the suit, tliat act amounts to maintenance. 
Ibid.8 

(а) Vol. ii. 691, sec. 5. 

(б) The statute law of New York is understood to confine unlawful maintenance 

1 If a di8.soisoe, who ha.s a right of entry, peaceably enters upon the land, and there 
delivers a deed tliereof, the deed will pass Itis title, though the grantee knows that the 
title was in controversy. Warner v. Bull, 13 Met. B. 1. 

2 Centra, Lytle v. State, 17 Ark. G08. 

* As to the view taken by the courts of any purchase by attorney of a client, see Cutts 
V, Salmon, 12 Eng. L. & Eq. 316. See, also, Simpson v. Lamb, 40 Eng. L, & Eq. 69; 
Thompson v. Finch, 39 Eng. L. & Eq. 97, A sale between solicitor and client having hee^ 
set aside, and the property sold, and the purchase-piouey brought into court in another 
suit, a mortgage, created by the solicitor who had purchased, was refused priority on the 
fund in court; although the mortgagee alleged that h& was a purchaser for value without 
notice. Barnard v. Hunter, 39 Eng. L. &;Eq. 569. 

It is not maintenance in a creditor to purchase, bond fide, a chose in action, for the pui^ 
pose of securing or recovering payment of an antecedent debt, especially if be be already 
beneficially interested in the claim purchased. Suyles v, Tibbitts, 6 B. I. 79. 
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III. Of the due execution of a deed. 

A deed is a writing, sealed and delivered, and to be dixly 
executed, must be written on paper or parchment, (a) 

(L) The deed must he in writings and signed and sealed. 

The law requires more form and solemnity in the conveyance 
of land, than in that of chattels. This arises from the greater 
dignity of the freehold in the eye of the ancient law, and from 
the light and transitory nature of personal property, which en- 
ters much more into commerce, and requires the utmost facility 
in its incessant circulation. In the early periods of English 
history, the conveyance •of lancj was usually without writing, 
but it was accompanied with overt acts equivalent, in point of 
formality and certainty, to deeds. As knowledge increased, 
conveyance by writing became more prevalent; and, finally, 
by the statute of frauds and peijuries, of 29 Charles 11. ch. 3, 
secs. 1, 2, all estates and interests in lands, (except leases not 
exceeding three years,) created, granted or, assigned, by livery 
and seisin only, or by i)arol, and not in writing, and signed by 
the party, were declared to have no greater force and effect than 
estates at will only. And by the 4th section, no person could 
be charged upon any “ contract or sale of lands, or any interest 
in or concerning the same,” unless the agreement, or sonde 
memorandum or note thereof, was in writing, and signed by the 
party to be charged th(‘rewith, or some other person by him 
lawfully authorized.^ This statute provision has been either 
expressly adopted, or assumed as law, throughout the United 
States, (ft) In New York, it has been enacted, in every succes- 


to the two cases of buying and selling pretended titles to land, and falsely moving 
and maintaining suits. Mott v. Small, 20 Wendell, 212. S. C. 22 Wendell, 403;, 
And by reason of an alteration of the old statute of champerty, by the NewVork 
Eevised Statutes, vol. ii. 691, sec. 6, the taking of a conveyance from a party in pos- 
session of land, the subject of controversy by suit in court is no longer forbidden. 
Webb p. Bindon, 21 Wendell, 98. In other respects the old law remains unaltered. 

(а) Co. Litt. 35 b. 

(б) The Civil Code of Louisiaka, art. 2415, without adopting in terms the pro- 


1 In New Hampshire, the consideration must be expressed in the agreement. Under- 
wood V. Campbell, 14 N. H, 898. 

45 * 
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sl^e xevision of the statutes; and in the last revision it is made 
.to apply, not only t^ every estate and interest in lands, but to 
every trust or power Ooncerning the same; and the exception 
as to leases is confined to leases for a term not exceeding one 
year. But the provision does no^ apply to trusts by implication, 
or operation of law. {a) Nor is a parol promise to pay for the 
improvements made upon land within the statue of frauds. 

They are not an interest in land, but only another name 
*451 *for work and labor bestowed upon it. (&) There is 

vision in the statute of frauds, declares generally, that all verbal sales of immovable 
property, or slaves' shall be void. The Tennessee statute omits the words in the 
English statute of frauds, or any interest in^or concerning them. 

(a) New York Revised Statutes, vol. ii. 134, secs. 6, 7, 8. Ibid. 137, sec. 2. The 
words of the Now York Revised Statutes arc, that “ no estate or interest in lands, 
other than leases for a term not exceeding one year, nor any tru.st or power, over or 
concerning lands, or in any manner relating thereto, shall hereafter be created, grant- 
ed, assigned, surrendered, or declared, unless by act or operation of law, or by a deed 
or conveyance in writing, subscribed by the party creating, granting, a^isigning, sur- 
rendering, or declaring the same, or by his lawful assent, thereunto authorized by 
writing.” So again, “ every contract for the sale of any lands, or any interest in 
lands, shall bo void, unless the contract, or some note or mcraornndura thereof ex- 
pressing the consideration, be in writing, and subscribed by whom the sale is to be 
made, or by bis agent lawfully authorized.” ^ But in the case of a parol contract for 
the sale of lands, if afterwards carried into effect by a conveyance, the deed will re- 
late back to the date of the contract, and overreach an intermediate sale to a stranger, 
unless he was a bond fide purchaser without notice, and with a deed duly recorded. 
Glafy V. Marshall, 5 B. Monroe, 266. 

(h) Frear v. Hardcnbergh, .5 Johns. Rep. 272. Lower v. Winters, 7 Cowen’s Rep. 
263.2 


1 See the National F. 1. Co. v. Loomis, 11 Paige’s R. 433, where Chancellor Walworth is 
of opinion that the contract need not be signed by the purchaser, but by the vendor onlyl 
Sandford, Ass. V. C. seems to hold a different opinion. Cammeyer r. United German L. 
C. 2 Sandf. Ch. B. 188. But it is now well settled that the signature of the party charged 
in the action satisfies the requirement of the statute. Bills for specific performance ate 
supported in such cases. 1st. Because the] statute of frauds only requires the contract to 
be sigjied by the vendor; and, 2d, because the plaintiff by the act of filing the bill, makes 
the remedy mutual. Worrall v. Munn, 1 Selden, (N. Y.) 229. Ives v. Hazard, 4 R. L 14. 
A contract to give a good and sufficient deed, free from incumbrances, is not satisfied fay 
a warranty deed with full covenants, when gi*autor has not the legal title. Flelchet v. 
JJutton, 4 Comst. R. 896. This case questions the cases of Gazley o. Price, 16 Johns. 
267, and Parker v. Parmole, 20 Johns. R. 130. See Pomeroy i?. Drury, 14 Barb. R. .41^ 
and Burwell v, Jackson, 9 N. Y. (5 Seld.) 644. Tim purchaser may divide the property 
aud require.the conveyance to be by one or more deeds. Clark r. Mrty, 16 Eng. L. Sc R. 
M6.,; ' 

3 Bonnon v, Urton, 8 Iowa, 228. Sutton v. Sears, 10 lud. 223. Boze v, Davis, 14 Texaij 

ml 
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some .difficulty in deducing, with precision, from the conflict of 
cases, the true test of what is, and wha| is not “ a contract dr 
sale of lands, or any interest in or concerning them,” within 
the true construction of the 4th section of the statute of frauds. 
Mr. Justice Littledale, in Eva^s v, Roberts^ (a) was of opinion 
that the annual produce of land wdiich was proceeding tp a 
state of maturity, and which, when taken at maturity, would 
be severed from the ground, and would become movable goods, 
was not an interest in land within that section of the statute, 
and that the statute seemed to mean land taken as mere land, 
and not the annual growing productions. Mr. Justice Spencer, 
in Frear v. Hardenbergh^ (^) sgems to have adopted the same 
principle of construction, (though what he said was many years 
prior to the other case,) for he observed that the statute had in 
view some interest to be acquired in the land itself, by the con- 
tract, and not such as was collateral, and by which no kind of 
interest was to be gained in the land, (c) 


(a) 5 Barn, & Cress. 829. 

(h) 5 Johns. Ilep. 270. 

(c) The English cases have made very refined distinctions on the subject, and such 
as are difficult to be reconciled. The sale of a quantity of timber or wood, growing, 
and to bo cut and delivered, has been held not to be within the 4th section of the 
statute. Anon. 1 Lord Raym. 182. Smith u. Surman, 9 Barn. & Cress. 561. 
Yale t’. Seely, 15 Vermont Rep. 221 ; hut on this point, the case of Teal v. Auty, 
2 Brod. & Bing. 99, is otherwise. The ease of Clnflin v. Carpenter, 4 Metcalfs Rep. 
580, agrees with the decision in 1 Lord Raym., and restores it to the character of a 
sound authority. The sale of a crop of grass growing, has been held not to be a 
chattel, but within the 4th section of the statute. Crosby v. Wadsworth, 6 East’s 
Rep. 602. Bayley, J., in Evans v. Roberts, 5 Barn. & Cress. 829.^ A sale of corn 
or potatoes growing in the field, held not to be within the statute, for the grov^ing 
crops were mere chattels. Jones v. Flint, 2 Perry & Davison, 594. 10 Adolph. & 
Ellis, 753. Sainsbury Matthews, ^ Meeson & Welsby, 343.® A sale of the herbage 


1 Bonrs v. Webster, 6 Cal. 660. 

3 Biyant ». Crosby, 40 Maine, 9. Bricker t?. Hughes, 4 Ind. 146. Sherry v. Picken, 10 
Ind. 876, These cases refer to crops raised annually by labor. But where A. agreed to 
sell and deliver to B, all the broomcom that should be raised in 1853 on twenty-fiye acres 
of land, at the rate of sixty dollar! a ton, Held to be within the statute of frauds, and 
void. Bowman a. Conn, 8 Ind. 68. The contract to pay the consideration-money for land 
■sold and entered upon is not within the statute. Hodges v. Green, 2 Wms, (28 Vt.) 858. The 
right to maintain a dam on the land of another cannot pass by a* verbal agreement. Moul- 
ton ». Faught, 41 Maine, 298. A license by the owner of the fee of a highway for its use 
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Part performance of an agreement by parol, and without 
writing, to sell land, y^ill, in certain cases, in the judgment of a 
court of equity, take the agreement out of the operation of the 
statute of frauds, and authorize the court to decree a specific 
performance of the contract. Such a resort to equity is ad- 
dressed to the sound judicial discretion of the court ; and its 
extraordinary jurisdiction in this case is not to be exercised 


in land passes a rij^ht in the land and possession thereof, and trespass q. c.fregit will 
lie against an intruder. But a sale of the products of landiinnually produced by 
labor {fructus indHatrJnhs) is a sale of a chattel interest. Britain v, McKay and 
Bates, I Iredell’s N. G. Rep. 265. See ahioJSte wart v. Doughty, 9 Johnson, 113. A 
sale of hops and of turnips growing, is held to be within the statute. Waddington v, 
Bristow, 2 Bos. & Pull. 452. Emmerson v, Ilcelis, 2 Taunton, 38. Though if the 
contract was for turnips, thereafter to be raised, the case was not within the 4th section 
of the statute, though as a chattel it was within the 17th section. It does not appear 
to be of much mbment whether the doubtful cases come within the 4th section, as 
being an interest concerning land ; for if the subject contracted for be a chattel inter- 
est, and be of ten pounds and upwards in value, the contract falls within the 17th 
section, and must be iu writing. The rule to be drawn from the cases would seem to 
be, that if the subject-matter of the contract was not to be severed and delivered by 
the vendor as a chattel, but was a right in the soil to grow and bring the same to 
maturity, and a right of entry to cut and fake it was part of the contract, tlic case^falls 
within the 4th section of the statute of frauds. But when the agrccnient was for the 
trees, grass, or crop, when severed from the soil, and which were growing at the time ; 
or if the contract was for the annual produce of cultivation and labor, or for emble- 
ments at maturity, and to be taken by entry, the case falls within the 17th section of 
the statute. This is the distinction taken by Mr. Rand, tlie learned editor of Long on 
Sales, p. 80. In Green v. Armstrong, in I Denio, 550, it was adjudged that a con- 
tract for the sale of growing trees, with a right to enter anil remove them, was a 
contract for the sale of an interest in land, and must bo in writing but grdwing 
crops of grain and other annual productions raised by the industry of man, are per- 
sonal chattels, and not within the statute.* Sec a clear and forcible illustration of the 
same doctrine by Ch. B. Joy, in Dunne v. Ferguson, Hayes’s Rep. 542. 


and occupation for a market, is within the statute of frauds. Brown v. Galley, Hill & 
BeniOj^N. Y.) 808, Held, expressly on the authority of Watson v. Spratley, I 9 Exoli. 
Rep. 22, S. 0. 28 Eng, Rep. 607, that a contract for shares in a mining company, worked 
on the cost-book principle, is not a contract for an interest in land under 4th section of the 
statute. Se»n6/e, per Jervis, C. J., that Watson v, Spratley, was correctly decided. Pow*. 
ell V. Jessop, 36 Eng. L. & Eq. 274. A license to insert beams in the wall of a house is not 
in interest in lands within the statute. McLamey v. Pettigrew, 8 E. D. Smith, (N. Y.) 
111. ; 6 HIH, 61. 2 Selden, 279. Vide $upra, 3 Kent, 4^2. A license to dow lands is within 
the statute. ' French v. Owen, 2 Wis. 260. 

I Bank of Lansingburgh ». Crary, 1 Barb. (Law) R. 542. Pierrepont «. BarnaKd| 6 
Biirb. 864. So held in Pennsylvania. Yeakle v. Jacob, 33 Penn. State R. 876. 

8 Bull r. Griswold, 19 111. 631. ' 
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When the complainant has so conducted as to destroy his claim 
to such an interference, (a) The court wilt always have an eye 
to the substantial justice of the case.^ The agreement to be 
enforced must be clearly proved, as charged in the bill, and the 
acts of part performance must unequivocally appear to relate to 
the identical contract set up.^ The ground of this interference 
of chancery is fraud, in resisting the completion of an agree- 
IJient partly performed, and which part performance would work 
a fraud upon the party, unless the agreement was carried into 
complete execution. (6) What facts will amount to a part 
performance sufficient to justify the interference of chancery, 
depends upon circumstances. •Generally, it may be observed, 
that delivery of possession is part performance, (c) So, the 


(a) Benedict v. Lynch, 1 Johnson^s Ch. Rop. 370. Brown v. Haines, 12 Ohio Rep. 
1. Frisby v. Ballance, 4 Scammoh, 287.® 

(If) Phillips V. Thompson, 1 Johns. Ch. Rep. 131. St. John v. Benedict, 6 Ibid. 
111. Frame Dawson, 14 Vcscy, 388. Clinan v. Cooke, I Sch. & Lcf. 41. Lind- 
say V, Lyneh, 2 Ibid. 8. Kinj; v. Bardeau, 6 Johns. Ch. Rep. 38. Lord Ormond v. 
Anderson; 2 Ball & B. 369.. King v, Hamilton, 4 Peters’s U. S. Rep. 311. Seymour 
V. Delaney, 6 Johns. Ch. Hep. 222. Bcncdiet v. Lynch, 1 Ibid. 370. Purkhurst v. 
Van Cortlandt, 1 Ibid. 273. S. C. in Error, 14 Johns. Rep. 15. Koutts v. Rector, 
1 Pike's Ark. Rep. 291 . Ux parte Storer, New York Legal Observer, for October, 
1846. Davcis's R. 294,'^ 

(c) Lacon v. Mertina, 3 Atk. 1. Lord Manners, in Kino v. Balfe, 2 Ball & B. 348. 
Wilber V. Paine, 1 Ohio Rep. 251, (117, 2d ed.) Earl of Aylesford’s case, Str. 783. 
Morphett v. Jones, 1 Swanston, 181. i*yko u. Williams, 2 Vern. 455. Billingtou v. 


1 A doubtful title, the purchaser is not bound to accept. He may demand a marketable 
title. It is not, therefore, merely the question whether the court entertains doubts of the 
title; it is objectionable, if fairly questioned in the opinion of competent pci^sons. Pryke 
V. Waddingham, 17 Eng. L. & Eq. R. 535. The doctrine of marketable titles is purely equit- 
able. In a suit at law, a title is either good or bad, and cannot bo objected to as doubtful 
or unmarketable. Kent v. Allen, 24 Mis. (8 Jones,) 98. 

Wilson V. Wilson, 6 Mich. 9. • 

* Rhine r., Robinson, 27 Penn. State R. 80. But if A. convey to B. a tract of land, in a 
parol agreement that B. shall reconvey to A. one half of it, and B. refuses, a court of equity 
will not enforce the agreement. 2 Jones, Eq. (N. C.) 3C4. 

’ .4 See, also, Lowry v. Tew, 8 Barb. Ch. R. 407 ; Rhodes v. Rhodes., 3 Sandf. Ch. R. 279. 
Parent of the consideration is not part performance, unless it be in services which can- 
itdt !b6 estimated by a pecuniary s&ndard. Ibid. For the rule in North Carolina, see 
ABeh tf: Chambers, 4 Ired. Eq. 125. A party is entitled to specific performance where 
repayment of his money will not restore him to his former situation. Malinsi?. Brown, 
4 jCbmst. Bi 4Q8. parte Storer, Daveis's H. 291. Everts v, Agnes, 4 Wise. 848. Johns* 
m V. Hubbell, 2 Stockt. (N. J.) 882. 
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making of beneficial improvements on the land may betaken, 
for part performance, (a) It was formerly held, (6) that pay- 
ment was part performance, but the more* modern doctrine pdw 
is, that payment of part, or even of the whole, of the purchase- 
money, is not of itself, and without something more, a perform- 
ance that will take the case out of the statute, for the money 
may be repaid, (c) ^ 


Welsh, 5 Binney, 131. Pugh v. Good, 3 Watts & Serg. 56.2 Gregory v, Miglicll, 
18 Vescy, 328. Hart v. Hart, 3 Desauss. S. C. Rep. 592. But the possession must 
bo referable to the agreement, and taken with the consent of the vendor. Gregory v, 
Mighell, uk' supf a. Jervis v. Smith, 1 Hrffman^s Oh. Rep. 470.* If the piirehase- 
money be paid, and j)osscssion delivered, that is a sufficient part performance. Thorn- 
ton u. Heirs of Henry, 2 Scammon’s 111. Rep. 218. 

(n) Lord Uosslyn, in Wills n. Stradling, 3 Vescy, 378. Parkhnrst v. Van Cortlandt, 
1 Johns. Ch. Rep. 274. Gregory v. Mighell, 18 Vescy, 328. Morphett v- Jones, 
1 Swanston, 172.’ Wack v. Sorber, 2 Wharton. 387.^ 

(b) Lacon v. Mertins, 3 Aik. 4. 

(c) Clinan r. Cook, 1 Sch. & Lcf. 40, 41, 129. 3 Vescy, 379, 380.** Story's Com. 
on Eq. Jurisprudence, vol. ii. 64, Sites v. Keller, 6 Ohio Rep. 483. M’Kee v. Phil- 
lips, 9 Watts’s Rep.’ 85. Parker v, Wells, 6 Wharton’s Rep. 153. Allen’s EstatCi 
1 Watts & Serg. Rep. 383. Hatelicr v. llalelicr, 1 McMullan’s S. C. Eq.Rep. 311.® But 
SCO Townsend r. Houston, 1 Harrington’s Del. Rep. 532, in whieli it was held that 
payment of a substantial part of the purchase-money, was, in chancery, a sufficient 


1 The rule on an nneonsummated contract for the sale of land, a.s to the right of the 
parties to rents and interest, is tlm.H clearly stated by Lord St. Leonards, (Sugden): — 

“The parties cliange character.*? ; the properly remains a/ /aje,ju.st where it was; the 
purcliaser has his money in lus pocket, and tjm seller has the estate vested in him; but 
they exchange characters in a court of ef/uif?/, the seller becomes the owner of the money 
and the purchaser becomes the owner of the estate.” The purchaser, therefore, in pos- 
session, pays interest on the piircha.'?e-nioney. Birch v. Joy, 18 Eng. L. & Eq. 16. Par- 
ker t?. Leewright, 20 Mis. 85. Cleveland v. Burrell, 25 Barb. (N. Y.) 632. 

^ In Pennsylvania it lias been held, that, unless possession be delivered in the vendor’s 
lifetime, the contract, if not in writing cannot be enforced against his heirs. Sage v. 
McGuire, 4 Watts & Serg. 228. 

8 Ham V, Goodrich, 33 N. H. 32. Wallace v. Brown, 2 Stockt. (N. J.) 808. Cole v. 
Pottsflb. 67. Charpiot v. Sigerson, 25 Mis. (4 Jones,) 63. Williamson v. Williamson, 4 
‘ Iowa, 279. Danforth v. Laney, 28 Ala. 274. 

^ Slater v. Hill, 10 Ind. 176. School District No. 8 v. Macloon, 4 Wis. 79. 

5 Specific performance of a contract for the sale of land will not bo decreed on the pre- 
sumption of payment arising from lapse of time. Lawrence v. Ball, 4 Kernan, (14 Y») 

479. 

« Kidder u. Ban-, 36 N. H. 286. Cole ». Potts, 2 ^ockt. (N. J.) 67. Underhill Alien, 
18 Ark. 466. In Iowa, proof of the existence of the contract and payment of part df the* 
purchase-money, or that he took possession under the contract, is sufficient to take the 
lOase out of the statute. Fairbrother v, Shaw, 4 Iowa, 67,0. Olive ». Dougherty, 8 

sn. 




USCi^ MCTOirJ , OF MAI PMPBBIT* 58S 

The common law went further than this provision in the stat- 
ute of frauds. It is deemed essential, in the English law, to the 
conveyance of land, that it should be by writing, sealed and de- 
livered ; and though a corporation can do almost any business 
of a commercial nature by a resolution without , seal, yet the 
conveyance of land is not one of the excepted cases, and they 


part performance. In the State of Maine, the Supreme Court declared, that it had 
power to decree the specific performance of a contract, in writing, to convey land, 
but not when it was a parol contract, even though the contract should bo confessed 
by the answer. Stearns v. Hubbard, 3 Greenleaf, 320. But in New Hampshire, a 
court of eipiity may decree a specific performance of a parol contract for the sale of 
lands, if there has been part performance. Tilton v. Tilton, 9 N. H. Rep. S85. It is 
now the settled English law, that to a bill for a specific performance of a parol con- 
tract to convey land, if the answer imiats upon the statute of frauds in bar, And tijcre be 
no acts of part performance to take the case out of the statute, the courts of equity 
allow it to be a bar, not only when the existence of the c'ontract is denied, hut when 
it is confessed by the answer, liyre, Baron, in Ej're v, Ivison, and Stewart v. Care- 
less, cited in 2 Bro. .5G3, ,')64. Walters v. Morgan, 2 Cox, 309. Lord Loughborough^ 
in Rondeau v, Wyatt, 2 H. Blacks, 08. Lord Eldon, in‘ Cooth u. Jackson, C Vesey, 
37, and Rowe V. Teed, 15 Ibid. 375. Sir William Grant, in Blagdcn v, Bradbeur, 
12 Vesey, 47k Story’s Com. on Eq. Jurisprudence, vol. ii. 59.’ In rennsylyania, 
whcretherc are no courts of chancery distinct from the courts of law, the commission- 
ers appointed to revise the Civil Code, in their Report in January, 1835, provided that 
the action of covenant brought for a breach of covenant to sell in fee, for life, or for a 
term of years, any real e.state, should have the effect of a bill in chancery for the 
specific performance of the contract, under the provision.s in the Act, and which are 
new and anomalous. The remedy was also to be applied to contracts in writing for 
the sale of lands, though not under seal, but there was no provision for the case of a 
part performance of a parol contract to sell land. In Henderson v. Hays, 2 Watts’s 
Penn. Rep. 148, it was adjudged, as they had no Court of Chancery in that state, that 
the vendee could enforce in ejectmeijt the specific performance of an agreement for 
the sale and purchase of lands, whenever a Court of Chancery would sustain a bill for 
that purpose ; and that the exercise of the pow’^cr depended upo%tlie equity and jus- 
tice of all the circumstances which surround the case ; and that cases might' occur 
whore the agreement was valid, and the price adequate, and no blame attached to 
vendee, arid yet a specific performance would not bo decreed, as, for instance, Vhen 
the vendor was of intemperate habits, and the land more advantageous to him than 
the purchase-money. In Massachusetts, a parol contract for the sale of land is not so 
utterly void, but that the party who is able and willing to fulfil the contract can retain 
the money advanced on the contract. Coughlin v. Knowles, 7 Metcalf, 57. 


^ Argenbright v, Campbell, 3 Hen. & Munf. 144, ICO. 


Thompson v. Tod, Pet. 0. C. 
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eiasmot convey, or. mortgage, but linder their corporate seal^ 
iteeds were originally called charters ; and from the time of the 
Horman conquest, the charter was authenticated, by affixing to 
it ,a seal of wax, and it derived its validity from the seal The 
statute law in South Carolina requires the conveyance of all 
freehold estates in land to be by writing, signed, sealed and de- 
livered, or, in other words, to be conveyed by deed. The stat- 
ute law in Virginia (b) and Kentucky, requires the same thing a| 
to all estates or interests in land exceeding a term of five years ; 
arid the statute law in Rhode Island, as to estates exceeding a 
term of one year. There are probably similar statute provisions 
in other states ; and where there, are not, the general rule of the 
common law, that the conveyance of land must be by deed, is 
adopted and followed, with the exception of Louisiana, where 
sales* of land are made by writing only, and must be regis- 
tered in the office of a notary, (c) It had been adjudged in New: 
York in 1814, ((/) that a conveyance of a freehold estate must 
be by deed, or a writing under seal ; and the decision was 
founded upon the doctrine of the English common law. Tfie 
Revised * Statutes, (e) have adopted this rule, by •declaring, 


(а) London Waterworks v. Bailey, 4 Bingham’s Rep. 283. 

(б) Revised Code of Virginia, vol. i. 218, Act of 1792. 

' (c) Civil Code of Louisiana, art. 2415, 2417.^ In Connecticut, the statute declares 
that all grants, bargains, and mortgages of land shall he in writing, subscribed by the 
' grantor, and attested by two witnesses, and duly acknowledged and recorded ; (Stat- 
utes of Connecticut, 1821. Ibid. 1838, p. 390 j) and I should infer, that a bargiiiu 
and sale of land, made according to the provisions of the statute, would be valid 
without a Seal, and yet statutes have been passed in 1824, 1836, and 1838, confirming 
conveyances of real estate previously executed without seal. Statutes of Connecti- 
cut, 1838, pp. 393, ^94. In Massachusetts, conveyances of land are by deed. 
vised Statutes of 1636. 

(c?) Jackson v. Wood, 12 Johns. Rep. 53. 

(e)*Vol. i. 738, see. 137. In Georgia, the ancient English statute laws respecting 
tlie rights of persons and property, are followed and adopted with remarkabb pre* 


I Underwood t>. Campbell, 14 N. H. B. 398. State v. Allis, 18 Ark, 209. A contract 
convey land by a corporation, is not required to be executed with the tame formality, ai , 
the original conveyance. Accordingly, where an akent of the corporahon had made en 
agreement to lease, under which plaintiff had entered with knowledge of the eomiMmyi 
end hSfcd paid rent to them, they were held bound to give him a lease. Oonant e. ft 
Canal Co. 3 Wms. (19 Vt.) 268. 

9 Bell V, Keefe^ 18 La. An. 624. 
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• that every grant in fee, or of a freehold estate, must be * 452 
subscribed and sealed by the grantor, or his ’lawful agent, 
and either duly acknowledged previous to its delivery, 6r be 
attested at least one witness, (a) Nor will the mere can- 
celling of the deed, under whicph one holds title to real estate, 
divest the title from the grantee, and revest it in the grantor. (6) ^ 
The case of a satisfied mortgage deed rests on different grounds, 
as we have had occasion already to consider, (c) 


cision ; all conveyances of land must be by deed of barti^ain and sale, or by deed of 
lease and release, or by deed of feoffment, enrolled or registered Jiii tlie clerk’s office, 
'♦signed and sealed by the party conveying, ^icfore two or moni witnesses. But a writ- 
ing with a scroll or other representation of a seal annexed, shall be sufficient for a 
seal of wafer or wax. Hotchkiss’s Codification of th(f Statute Law of Georgia, 1843, 
pp. 40G, 408, 

(а) The place of signing in the instrument is immaterial, and even a printed in- 
stead of a written name, has been said to be sufficient. Lord Eldon, in 2 B. & Puller, 

'239. The ordinance of Congress of 1787, for the government of the northwestern 
territory, directed real estates to he conveyed by lease and release, or bargain^ and 
sale, signed, sealed, and delivered, and attested by two witnesses. But the provision 
requiring two witnesses was afterwards repealed in Ohio. Chasers Statutes of Ohio, 
vol. i. 66. 

(б) Hudson’s case, cited in Pree. in Ch. 23.'>. Bolton v, Carlisle, 2 II. Blacks. Rep. 
263, 264. Clavering v. Claveriiig, Prcc. in Chan. 23,5. Doc v, Bingham, 4 Barnw. 
& Aid. 672. Roe v. York, 6 Pastes Rep. 86. Dando v. Tremper, 2 Johns. Rep. 87. 
Gilbert V, Bulkley, 5 Conn. Rep. 262. Botsford v. Morehouse, 4 Ibid. 550. Farrar 
i\ Farrar, 4 N. II. Rep. 191. Holbrook v. Tirrell, 9 Pick. Rep. 105. 

(c) swpm, 195. • 


1 The alteration of a deed made by a party claiming under such instrument, or by any 
person under whom he claims, renders the deed void; but an alteration by a stranger, 
without the privity of the party interested, does not render tlie deed void, when its orig- 
inal contents can be ascertained. The party seeking to recover, must show that the alter- 
ation was not made by him, or those under whom he chums. Waring v. Smyth, 2 Barb. 
Ch. B. 119. Lubbering v, Kohlbrccher, 22 Mis. (1 Jones,) 596. Sec the able and instruc- 
tive note of the reporter, appendeu to this cas^g Where an alteration appears on the face 
of the will, it lies on the party setting up the will to account for it. Don v. Palmer, 6 Eng. 
L. & Kq. 155. In a deed, the presumption is, that an alteration was made at the flrne- of 
execution. Doe v. Catamore, 6 Eng. L. &. Eq. K. 849. Where the alteration is 
against the interest of the party producing the deed, he is not bound to aceount for 
the alterlftion. Den v. Farlee, 1 New .Jersey B. 279. Walters v. Short, 6 Gihu. 252. In 
England the current of authority is unbroken, that in negotiable instruments a different 
rule prevails from that applicable to deeds. Any alteration must be explained. Some 
American authorities deny any distiitction between deed.: and other writings, and hold the 
burden to be always on the party claiming under an instrunient to explain any alteration 
in it. Morris v. Vanderen, 1 Dallas, 67. Acker v. Ledyard, 8 614. Jackson v. Ja- 

coby, 9 Cowen, 126. See the able decision of Judge \V‘oodruff, in Maybeo v, S-uiffen, 2 
E. 0. Smith, (N. Y.) 1. 

VOL. IV. 


46 , 
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As a seal is requisite to a deed, the definition and the char- 
acter of it are well settled, {a) The common law intended, by a 
seal, an impression upon wax or wafer, or some other tenacious 
substance capable of being impressed.^ According to Lotd 
Coke, a seal is wax, witli an im^Dression ; sigillum est cera im- 
pressa^ quia cera sine impressione non est sigillum. (b) The com- 
mon-law definition of a seal, and the use of rings and signets 
for that purpose, and by way of signature and authenticity, is 
corroborated by the usages and records of all antiquity, sacred 
and profane, {c) In the eastern states, sealing, in the common- 
law seniK^, is requisite ; (d) but in the southern and west- 
*453 ern stales, *from New Jersey inclusive, the impression 
on wax has been disused to slich an extent, as to induce 
the courts to allow (but with certain qualifications in some of 
the states) a flourish with the pen, at the end of the name, or 
a circle of ink, or scroll, to be a valid substitute Yor a seal, (e) 


(a) A deed cannot bind a party sealin}? it, unless it contains wofds expressive of an 
intention to be bound. If the wife merely signs and seals a deed with her husband, 
hut is not otherwise mentioned in the deed, and thefe arc no words of grant or release 
as from her, the deed has no operation against her. Catlin v: Ware, 9 Mass. Kep. 
218. Lufkin v. Curtis, 13 Ibid. 223. 

(b) Inst. 1G9. This definition of Lord Coke is supported by all the ancient authori- 
ties. See I^erkins, sec. 134. Bro. tit. Faits, 17, 30. Lightfoot and Butler^s ca.se, 2 
Leon. 21. In puldic and notarial instruments, the seal or impression is usually made 
on the paper, and with such force as to give tenacity to the impression, and to leave 
the character of the seal upon it. In Vermont, an impression of an official seal^ made 
upon paper alone, is suflicient. Ilcviscd Statutes of Vermont, 1839, p. 53. A com- 
mon law seal or imi)ressioii on wax is neccs.sary in New York, on the authentication 
of acts of another state. Coit v. Millikin, 1 Denio, 376. 

-(e) Genesis, c. xxxiii. v. 18. Exodus, c. xxviii. v. 11. Esther, c. viii. v. 10. Jere- 
miah, c. xxii. V. 10, 11. Cicero, Acad. Q. Lucul. 4, 26. Ilcinecc. Elem. Jur. Civ. 
497. 

(rfj, But a distinct impression of the seal upon paper is held to be a sufficient seal, 
without wax or wafer. Carter v. Burley, 9 N. H. Rep. 558. In Connecticut,' by 
statute, in 1838, deeds and other conveyances of real estate, and bonds executed 
without seal, arc declared to be valid, as though the same had been sealed. ^ 

(e) Force v. Craig, 2 Halsted's Rep. 272. Alexander n. Jameson, 5 Binney’s Rep,'* 
238. Jones & Temple v. Logwood, 1 Wash. R. 42. Rclph v. Gist, 4 MTord^s Rep. 
267.2 In Maryland, a scroll has been considertdjd a seal from the earliest period of 


1 Tasker u. Bartlett, 6 Cush. Boss v. Bedell, 6 Duer, (N. Y.) 462. 

2 The printedietters [L. S.J, inclosed in brackets or parentheses in the usual place of the 
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This is destroying the* character of seals, and it is, in effect, 
abolishing them, and with them the definition of a deed or spe- 
cialty, and all distinction between writings sealed, and writ- 
ings not sealed. Whether land should be conveyed by writing, 
signed by the grantor only, or by writing signed, sealed, and 
delivered by the grantor, may be a proper subject for municipal 
regulation. But to abolish the use of seals by the •substitute of 
a flourish of the pen, and yet continue to call the instrument 
which has such a substitute, a deed or writing, sealed and deliv- 
ered, within the purview of the common or the statute law of 
the land, seems to be a misnomer, and is of much more ques- 
tionable import. In New Yoik, the seal retains its original 
definition and character, (a) 


its judicial history. Trasliei* v. Everhart, 3 Gill & Johns. 234, 24G. In Virijjinia 
and Alabama, there must he evidence of an intention to substitute the scroll for a 
ueal. I Munf. Rc]). 487. 1 Minor's Alabama Rep. 187.* Rut in Alabama, by Act 

of 2d February, 1839, the scroll is now unnecessary, provided the deed or contract 
imports on its faco to be made under seal. It is understood that the scroll is, by 
statute, in New Jersey, Delaware,* Virginia, Ohio, Kentucky, Michigan, Indiana, 
Illinois, Missouri, and Tennessee, made to supply the seal.® Act of Michigan, 
April 12, 1827. Not so in Mississippi; deeds and conveyances of land arc required 
to be by writing signed, sealed, and delivered. Revised Code of Mississippi, 1824. 
The relaxation of the rule of the common law, in the substitution of a scroll for a 
seal, has not been carried further, in New Jersey, than to the case of instruments for 
the payment of money. In other cases, the seal retains its priginal character. By 
the territorial law of Ohio, in 1800, the scroll was extended to all written obligations, 
excepting deeds,, bonds, and wills. Overseers of the Poor of Hoji)ewell v. Overseers 
of the Poor of Amwell, 1 Ilalstcd’s Rep. 169. ^ Perrine i*. Cheesetnan, 6 Ibid. 174. 
Revised Laws of New Jersey, 305, sec. 1 . Chase's Statutes of Ohio, vol. i. 287. Van- 
blaricuiu v. Yco, 2 Ulackf. Ind. Rep. 322. Statute Laws of Indiana, 1838, p. 4.52. 
(a) Warren v. Lynch, 5 Johns. Rep. 239. Farmers' and Manufacturers’ Bank i\ 


seal, is ^ujiicient in Wisconsin. Williams r. Starr, *6 Wis. 634. In California, a. seal may 
be made with a pen as well as with a stamp; a Scroll with the word seal written within it, 
or with the initials L. S., or an impression on paper, is sufficient. Hastings v. Vaughn, 6 
Cal. 316. The Mexican system of jurisprudence never adopted the common law doctrine 
of seals; and a power of attorney under that system is good with or without a seal. Pos- 
ter! Bassette, 6 Cal. 467. 

1 In Stewart t?. Stewart, (in Cir. Sup. Ct. of Virginia, Sept. 1847, Monthly Law Rep. 
vol. xi. p. 60,) it was decided that, where a scroll is allowed, no distinct recognition need 
be expressed in the instrument that yie writing was sealed. Pillow v. Roberts, 13 How. 
TJ. S. 472. 

* But some seal must appear on the face of the instrument. The words “witness my 
hand and seal ” are not sufficient. Armstrong v. Pearce, 6 Harring. (Del.) 861. 

* So in Texas, provided the grantor shall in the instrument recognise such scroll as 
having been affixed by way of seal. English v. Helms, 4 Texas, 228. 
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^ 454 (2.) It must be delivered. 

Delivery is another incident essential to the due ex- 
ecution of a deed, for it takes effect only from the delivery.^ 
The deed may be delivered to the party himself to whom it is 
made, or to any other person authorized by him tp receive it. 
It may be delivered to a stranger as an ejicrow^ winch means a 
conditional delivery to the stranger, to be kept by him until 
certain conditions be performed, and then to be delivered over 
to the grantee. Until the condition be performed, and the deed 
delivered over, the estate does not pass, but remains in* the 
grantor, (a) ^ X^enerally, an escrow takes effect from the second 


Haight, 3 Hill’s N. Y. Tlfip. 493. But in the case of courts and puhlic officers^ an im- 
pression on paper, without the use of wafer or wax, is valid. New York Be vised 
Statutes, vol. ii. 404, see. 61. In all otlier cases such an impression is a nulliiy as a 
Deal. Mr. Griffith, the author of the “Annual Law Begi.ster of the United States,’' 
and to whom the public have been so much indebted for that very useful publication, 
has, in a note to vol. iv. 1201, urged the expediency of substituting the scroll for the 
seal, by sensible and forcible observations, and wbiclj might well influence courts of 
justice, if they were at liberty to substitute their sense of expediency for a rule of the 
common law not changed by statute. One seal will serve for two or more grantors. 
Perkins, sec. 134. Mackay u. Bloodgood, 9 Johns. Rep. 285. Bank of Cumberland 
V. Buglu'C, 19 Maine Rep. 27. So, it is sufficient if the grantor acknowledge his hand 
an I seal before the subscribing witness, and the latter need not see him actually sign 
his name. Powell v. Blackett, 1 Esp. Rep. 97. Parke v. Mears, 2 Bos. & Pull. 217. 

(a) Jackson v. Gatlin, 2 Johns. Rep. 248. Perkins, sees. 137, 138, 142. Johnson 
V. Baker, 4 Barn. & Aid. 440. Carr v. IToxic, 5 Mason’s Rep. 60.® 

1 The presumption that a party will accept a deed because it is beneficial to him, i.s 
.said never to be carried so far as to consider him a.s having accepted it. Hullick r. Sco- 
vill, 4 Gilm. R. 159. rossession of the deed by such party hprimd facie but not conclu- 
sive evidence of delivery, Cluuidler v. Temple, 4 CusIk 285. Southern Life Ins! and 
Trust Co. V. Cole, 4 Florida, 359. Kbine r. Uubinson, 27 Penn. State R. 30. Firemens* 
Ins. Co. V, McMillan, 29 Ala. 147.^ So of record of a deed, under circumstances which 
create no suspicion of fraud. Mitchell v. Ryan, 3 Ohio, (N. S.) 877. Bulkley v. Buffing- 
ton, 6 McLean, 457. Buckley’s Heirs v. Carlton, C McLean, 125. See, also, Warren t?. 
Jacl^Ronville, 15 111. 236; Rowell v. Hayden, 40 Maine, 682. Deeds will he presumed to 
have been delivered on the day of acknowledgment, whatever the form of words os to 
the attestation, and so delivered as to effectuate the intention of the parties. Loomis v. 
Pingree, 43 Maine, 299, 

a The delivery of the deed must be to a stranger, and not to one of the parties. Graven 
r. Tucker, 10 Smedes & M. R. 9. Lawton v. Sager, 11 Barb. S. C. 349. Hagood Hnr- , 
vey, 8 Rich. (S. C.) 826. Wright v. Shelby R. R. Co. 16 B. Mon. (Ky.) 4. After ft delivery 
to the purchaser himself, neither party will be hearli to assert that the deed was delivered 
only as an escrow. Thomason e. Dill, 30 Ala. 444. Nor to an agent of the party, as snob. 
Wellborn r. Weaver, 17 Geo. 267. Womvll v, Munn, 1 Scldon, R. 229. Johnson v. Branch* 

e Ogden tJ. Ogden, 4 Ohio, (N. S.) 182. Peter v. Wright, 6 Ind. 18*8. Gudgen v. Besset, 
38 Eng. L. & Eq. 61. 
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delivery, and is to be considered as the deed of the party from 
that time;- but this general rule does not apply when justice 
requires a resort to fiction. The relation back to the first de- 
livery, so as to give the deed effect from that time, is allowed in 
cases of necessity, to avoid iwjury to the operation of the deed 
from events happening between the first and second delivery. 
Thus, if the grantor was a feme sole when she executed the 
deed, and she married before it ceased to be an escrow by the 
second delivery, the relation back to the time when she was sole 
is necessary to render the deed valid. But if the fiction be not 
required for any such purpose, it is not admitted, and the 4ped 
operates according to the truth ^f the case, from the second de- 
livery. It is a general principle of law, that in all cases where 
it becomes necessary, for the purposes of justice, that the true 
time when any legal proceeding took place should be ascertained, 
the fiction of law introduced for the sake of justice, is not to pre- 
vail against the fact, {a) ^ It has further been held, that if 
the granto.r delivered a deed as his deed, to 'a third * per- * 455 
son, to be delivered over to the grantee on some future 
event, as on the arrival of the grantee at York, it is a valid deed 
from the beginning, and the third person is but a trustee of it 
for the grantee, (b) ^ The delivery to a third person, for and on 


(a) Perkins, sec. 138. Butler and Baker's case, 3 Co. 35, b, 36, a. Frost v. Bcek- 
man, 1 Johns. Ch. Kep. ^^88. Littleton v. Cross, 3 Barn. & Cres.Sj^ 317. 

{b) Perkins, 143, 145. Holt, Ch. J., 6 Mod. Hep. 217. Parsons, Ch. J., 2 Mass. 


11 Hurapli. R. 621. But neither the presence nor express assent of the grantee is neecs* 
sary, Merrills v. Swilt, 18 Conn, R. 257. After the deed was delivered to a third person, 
it was, by reason of such person’s death, taken back by tlie grantor for safe-keeping, and 
found among the papers of the grantor at his death; it was held a valid deed. Brown v. 
Brown, 1 Wood. & M. Rep. 825. lo a complete delivery, an acceptance cither express or 
implied, on the part of tlie grantee, is necessary. Stephens v. Buflalo and New York R. 
R.20 Barb. 332. idcLoan v. Nelson, 1 Jones, Law, (N. C.) 396. Baxters. Baxter, 1 Busbec, 
Law, (N. C.) 341. Warren v. Swett, 11 Foster, (N. H.) 332. 

The grantee of a deed in trust was told, by the lawyer who drew and witnessed the deed, 
that 8u6h a deed had been executed; the grantee replied that he accepted the trust, and 
. appointed an agent to take possession of the projierty, who had the deed registered, 
and proceeded, as agent, to demand and sue for the property. Held, that this was a suffi- 
cient delivery of the deed. Green r. Kornegay, 4 Jones, Law, (N. C.) 66. 

The delivery of a deed on Sunda}^ is sufficient to pass the title. Shuman f?. Shuman 
27 Penn. State R. p. 90. ' 

1 See Jordan v. PollocI^, 14 Geo. 146. Dawson o. Hall, 2 Mich. ,390. Guard v, Bradley 

7Ind. 600. ' 

2 The mere cancelling of a deed by the grantee, after delivery, wiU not reinvest the 

46 * 
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behalf of the grantee, may angioant to a valid delivery. Thus, 
where A. delivered a deed to B., to* deliver over to as hia 
deed, and B. did so, and though C. refuse to accept of it, the 
deed was held to enure from the first delivery ; because the deed 
was not delivered as ^n escrow, ior upon a condition to be per- 
formed. (a) So, if a deed be duly delivered in the first instance, 


Rep. 452. The distinction on this point is quite subtle, and almost too eyanescent to 
be relied oh. 

(a) Taw r. Bury, 2 Dyer, 107, b. Alford and Lea’s case, t: Leon. 110. Jt appears 
difficult to sustain the law of these cases, unless on tlic j^round of the subsequent pos- 
sesion of tlic deed hy the granlcc, and its relation back. Lord Coke, in Butler and 
Baker’s case, (3 Co. 26, b,) explains this {>oint, by admitting that C. may refuse the 
deed, in pais, when offered, and then the obligation will lose its force. In both these 
cases it is assumed that the third person, who first received the deed, was a stranger 
to C., and not his agent ; and yet, in Doc v. Knight, (5 Barn. &, Cress. 671 ; S. C. 8 
Dow. & liyhind, 348,) Mr. J. Baylcy, who delivered the opinion of the K. B., lays 
down the law according to the authority of those cases, which he cites with approba- 
tion. See Church v. Gilman, 15, Wendell, 656, to the .same point. It seems to be 
the rule at law, that a deed so executed and delivered will bind the grantor, if the 
grantee can, at any time, and in any way,* get possession of it ; yet a court of equity 
will disregard a deed as an imperfect instrument, if it be voluntary, and never parted 
with, and executed for a special purpose never acted on, and without the knowledge 
of the grantee; and it will not lend any .assistance to the grantee. Cecil v. Butcher, 2 
Jac. & Walk. 573. The deed may operate by a presumed assent, until a dissent or 
disclaimer appears, and then it becomes inoperatTve; for no person can be made a 
grantee against his will and without his agreement. Thompson v. Leach, 2 Vent. 
198. 3 X^reston on Abstracts, 104. If an estate of freehold be conveyed to B. 
without his knowledge, it is said to vest in him until his disclaimer by record. S. 
Touch. 285. Thompson v. Leach, ub. sup. It was finally established, in the House of 
Lords, ill that case, that a common-law conveyance, put into the hands of an agent for 
the grantee, takes effect the instant it is parted with, and vests the title, though the 
grantee he ignorant of the transaction ; and the rejection of the grant has the effect of 
revesting the title in the grantor hy a species of remitter. Ch. J. Gibson, in Read u. 
Robinson, 6 Watts & Serg. 331, says, that the argument of Justice Ventris in tlm case 
was masterly, and he said that the case of Thompson v. Leach determined the pr^iii* 
ciple that intermediate interests, notwithstanding the remitter, may fasten on the title> 
whic^J it is not in the power of the grantee's disagreement to uncltsp. Though, in 
Townson v, Tiekell, 3 B. & Aid. 31, a disclaimer by deed was held to be sufficient. 
See infra, p. 534. Merely executing a deed and delivering it to the register for regis- 
try, is no delivery, unless the grantee so direct it, or subsequently assent to it. May- 
nard V, Maynard, 10 Mass. Rep. 456. Samson v. Thornton, 3 Metcalf, 275.^ But it 


grantor with the title. Schutt v. Large, 6 Barb. S. ft. Rep. 378. See, also, Jones v. Neale, 
2 P. & H. (Va.) 339. 

The cancellation or destruction of a deed of lands by consent or agreement of the peitles 
to it, cannot operate to revest the. title in the grantor. Parker v, Kane, 4 VVis; 1. 

1 Cooper V. Jackson, 4 Wise. 637. If he docs so assent, it i& a good delivery. Boody tt. 
Davis, 20 N. 11. 140. 
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it will operate, though the grantee suffer it to remain in the 
custody of the grantor.^ If both parties be present, and the* 
usual formalities of execution take place, and the contract is to 
all appearance consummated without any conditions or 
qualifications * annexed,' it •is a complete agd valid *456 
deed, notwithstanding it be left in the custody of the 
grantor, (a) ^ 


seems to be a settled rule, that the possession by the obligee of a deed regularly exe- 
cuted, is primd facie* cvldcncG of its delivery. This is the language of the courts 
throughout the country. 4 Pick. 520. 1 Harr. & Johnson, 323. 14 Peters, 327. 3 

Metcalf, 109. 

(a) Souverbye v. Arden, 1 Johns. Ch.#llcp. 240. Scrugham V. Wood, 15 Wendell, 
545. Jones v. Jones, 6 Conn. liep. 111. Crawford v. Bcrtholf, Saxton’s N. J. Ch. 
Hep. 458, 407. Doe v. Knight, 5 Barn. & Cress. G71. S. C. 8 Dow. & Hyland, 348. 
In these cases the authorities arc collected and reviewed ; and the last of these cases 
considered the doctrine in tlie text as requiring an extended discussion. It goes over 
the same ground, and through the same authorities, in 1826, which had been done at 
New York, in 1814. In this last case it was held, that if a deed be signed, scaled, and 
declared b}*^ the grantor, in the presence of the attesting witnesses, to bo delivered as his 
deed, it is an cdectual delivery, if there he nothing to qualify the delivery, notwith- 
standing the grantee was not present, nor any person on his behalf, and the deed re- 
mained under the control of the grantor. And more certainly would this be the case 
if the delivery wore to a third person, for the use of the grantee, though ^such third 
person were not the agent of the erantce, and the grantee shotild not receive the deed, 
nor know of its existence until mer*the death of the grantor.® 


1 All actual dclivciy of the deed is not essential, but a delivery good in law may bo 
made by mere words, or 'jy such words and actions as indicate an intention that the deed 
shall be considered executed. Me Lure v. Colclougb, 17 Ala. 89, and without this there 
is no delivery, though the grantee obtain possession of the deed. Jacobs v. Alexander, 19 
Barb. 213. McEwen v. Troost, 1 Sneed, (Term.) 186. 

* Where a deed in trust, for the benefit of creditors, referred to a schedule as thereunto 
annexed, for the names of the creditors, mid at the time of 'tlie execution there was no 
schedule annexed, but this was afterwards done; held, that the deed was valid. The ab- 
sence of a schedule docs not prevent property from passing, unless tlio schedule is to 
show what passed. West v, jSieward, 14 Mce.H. & W. K. 47. See HoHman v. Mackall, 5 
Ohio, (N. S.) 125. Although the date gf a deed is presumptive evidence of its delivery, 
that presumption does not arise when there is no pro(^f, or acknowledgment, or subferibing 
witness, and is wholly rebutted, when it appears by the evidence that the instrument 
remained in the hands of the grantor after its date. Harris v. Norton, 16 Barb. 264, 
Where a deed is acknowledged, by several of the grantors, on several day^, all subsequent 
to the day of the date, the presumption arising from the date, that it was delivered on 
that day, is destroyed. Henderson v. Mayor, &c. of Baltimore, 8 Md. 362. For a case 
where the deed being in the custody of the grantor was heldliot to have been delivered, 
see Parker v. Parker, 1 Gray, (Mass.) 409. 

^ And in Maryland, it is held sufficient to a valid delivery, that there was an intention 
or assent of mind on the part of the grantor to treat the instrument as his deed. Stewart 
V. liedditt, 8 Md. 67. 
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(3-) It must he recorded. 

By tbc statute law of every state in the Union, all deeds and 
conveyances of land, except certain chattel interests, are required 
to be recorded, upon previous acknowledgment or proof, (a) If 
not recorded, they are good, and #*pass the title as against the 
grantor and his heirs and devisees, ^ and they are void only as to 
subsequent bond fide purchasers and mortgagees, whose deeds 
shall be first recorded, {h) ^ The English law prevails generally 

f 

(а) By the New York Kevised Statutes, vol. i. 756, sec. 1, and 762, sec. 36, all con- 
veyances ^ lands, tenements, and hereditaments, and chattels real, except leases for 
a term not exceeding* tliree years, must be recorded. I'lic same law in Massachusetts, 
but the exception readies to leases not cxct‘cding seven years. Mass. Revised Stat- 
utes of 1836. The usage of recording deeds in the records of the towns where the 
lands lay, prevailed from the early settlement of New England. By the laws of Mas- 
sachysetts, in 1641, all deeds of conveyance, whether absolute or conditional, were re- 
quired to be recorded, that “neither creditors might be defrauded, nor courts troubled 
with vexatious suits and endless contentions.^’ Holmes’s Annals, vol. i. 261. In the 
Plymouth colony, conveyances, including mortgages and leases, were required to be 
recorded as early as 1636 ; in Connecticut, in 1639 ; in New Jersey, in 1676, 1683, and 
1698; in North Carolina, in 1715; and in Virginia, from the earliest period. Baylie’s 
Historical Memoir, vol. i. 239. Sec, also, Ibid. vol. ii. 112; 1 Trumbull’s History of 
Connecticut, 111 ; Learning and Spicer’s New Jersey Collections, 153, 368, 382, 541 ; 

5 Yergeris Uep. 124; 1 Henning’s Stat. 248. in addition to other conveyances in 
Virginia, all deeds of settlement upon marriage, ^herein lands, money, or personal 
thing shall be settled, arc void as to all creditors and snbsetiuent purchasers, unless 
recorded. Revised Code of Virginia, vol. i. 219. In Pennsylvania, the recording 
acts are applicable equally to legal and equitable titles; and by tbc Act of 1715, deeds 
recorded have the force and cirect of giving seisin and possession. A dona file pur- 
chaser without notit^e, and with his deed duly recorded, is preferred to a previous 
purcha.ser under a sheriff’s deed duly acknowledged, hut the acknowledgment never rtgis* 
tered. Bellas v. M’Carty, 10 Watts’s Rep. 13. In Tennessee, all bonds or agreements 
in writing, for the conveyance of real or personal property, are required to bq regis- 
tered. Act of 1831, cli. 90. 

(б) Vance u. M’Nairy, 3 Ycrgcr, 171. Shields v. Mitchell, 10 Ibid. 1. Morris v. 
Ford, 2 Dev, Eq. Rep. 418.'^ When the statute speaks of an unregistered deed as 
being void as against a subsequent purchaser fir valuable consideration, tliey mean a 
ho?id file purchaser for valuable consideration. Jackson v. Burgott, 10 Johns. Rep. 


1 And are valid us against a mere trespasser. Strickland r. McCormick, 14vMis, 160. 
Coucy V. Cummings, 12 La. An. 748. 

2 A party can only be chargeable with constructive notice from the record when the 
record would give him actual notice. Jennings v. Wood, 20 0hio, 261 ; and see Pope v. 
Heniy,24 Vt. 660; Johns v. Scott, 5 Md. 81; Cook v. Travis, 22 Barb. (N. Y.) 338. 

8 Ihe presumption of notice is an inference of fact merely, and maybe repelled by proof 
that the purchaser, exercising proper diligence, failed to discover the prior right. William- 
Bon V, Brown, 15 N. Y. (l Smith,) 354. Vaughn v. Tracy, 22 Missouri, (1 Jones,) 416. 
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in this country, that notice of the deed by the subsequent pur- 
chaser, previous to his purchase, will countervail the effect of 
the registry, and destroy his pretension as a bond fide 
purchaser, (a) ^ In several *of the states, as New Hatnp- *457 


462, 46«3. Van Rensselaer r. Clark, 17 Wendell, 25. But in North Carolina, no 
conyc^^ance of. land (other than mort^rages) is good and available in law, unless 
proved or acknowledged, and registered in the county where the land lies, within 
two years after the date of the deed. Revised Statutes of North Carolina, 1837, vol. 
i. 224. • 

[a] Hurst u. Hurst, 2 Wash. Cir. Rep. 74. State of Connecticut v. Bradish, 14 
Mass. Rep. 296. Grifiitli’g Register. 4 Grcenleaf, 20. Tart r.^Crawfonl, 1 M’Cord’s 
Rep. 26.5. Cahincss v. Malion, 2 Ibid. Story, J., in Westu. Randall, 2 Mason’s 
Rep. 206. Colby V. Kenniston, 4 N. 11. Rep. 262. Montgomery u. Dorion, 6 Ibid. 
254. Sec also supra, p. 171. Tuttle v. Jackson, 6 Wendell, 213. ITcwes v. Wis- 
well, 8 Greenleaf, 94. Ricks v. Doc, 2 Blackf. Ind. Rep. 346. Morton a. Robards, 
4 Dana, 258. Aikin’s Alabama Digest, 2d edit. 91. By the New York Revised Stat- 
utes, wol. i. 756, see. 1, conveyances not recorded arc void only as ag:iinst a subse- 
quent purchaser in good faith, and for a valuable consideration, of the same estate, 
•or any portion thereof, whose conveyance shall he first duly rcconled. This was 
adopting the doctrine in Jackson o. Burgott, 10 Johns. Hep. 457 ; Jackson v. Bhillips, 
9 Cowen’s Rep. 94 ; Same v. Post, Ibid. 120.'-* In Maine, also, a deed not acknowl- 
edged or recorded is good against the grantor and iiis heirs. Lawry v. Williams, 13 
Maine Rep. 28 1.** In Maryland, a deed must be duly acknowledged and recorded, in 
order to he valid, even as between the grantor and grantee ; though, if the omission to 
record it be unintentional, the deed may be restored by a record, under the sanction 
of a decree in chancery, except as against bond fide jiurchasers and creditors. The 
Registry Acts in that state arc as early as 1715 and 176G. In Rhode Island, a deed 
not acknowledged and recorded, is void, cxee))t as between the parties and their 
heirs.* In Kentucky, a deed* unrecorded is good as against a subseejuent purchaser 
with notice, but not as to creditors, unless they” had notice of it when their debts 
respectively were contracted. Graham v. Samuel, 1 Dana’s Ken. Rep. 1C6.® Ill 


1 As to the possession under an unrecorded deed, which will be constructive notice of 
its existence, sec Bell v. Twilight, 2 Foster, (N. H.) 600; Hennessey v. Andrews, 6 Cush. 
170; Porter v. Sevey, 43 Maine, 619; Holmes v. Stout, 2 Stockt. (N. .1.) 419; Massie r. 
Greenhow, 2 P. & H. (Ya.) 256; Lea v. Polk County Copper Co. 21 How. U. S. 493; 
Berg V. Shipley, 1 Grant’s Cases, (Peun.) 429. * 

a Merrill t?. Ireland, 40 Maine, 569. 

* Hill r. Meeker, 24 (5onn. 211. Mosely w.* Moseley, 16 N. Y. (1 Smith,) 834. Possession 
is such notice of title in land that an adverse claimant gains no advantage over him in 
possession, by getting his deed first on record. Wyatt «. Klam, 19 Geo. 335. 

4 In Illinois it is held, that tlife registration of an unacknowledged deed gives it no 
additional validity, and it is not e^n implied notice of the existence of a deed. Choteau 
V. Jones, 11 111. 300. 

* ^The protection afforded by statute against an unrecorded deed, extends only to pur- 
chasers from the grantor himself, and not to purchasers from his heirs and devisees. Har- 
lan ft. Seaton, 18 B. Mon. (Ky.) 312. 
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shire, Vermont, Connecticut, Georgia, Ohio, Michigan, Illi- 
nois, and Indiana, two witnesses are required to the. execu- 
tion of the deed ; and probably the deed would not be deemed 
sufficiently authenticated for recording, without the signature of 
the two witnesses. In Delawaro^ Tennessee, and South Caro- 
lina, two witnesses ^are necessary when the deed is to be proved 
by witnesses, (a) There is, likewise, a fixed period of time al- 
lowed, in many of the states, within which to have the deed re- 
corded, as, for instance, one year in Delaware, Tennessee, Geor- 
gia, and Indiana; eight months in Virginia; six months in 
Pennsylvania,^ Maryland, North and South Carolina, ^ Alabama, 
Illinois, and Ohio ; three months in Missouri and Mississippi ; 
and fifteen days in New Jersey. (6) In the other states, where 
there is no prescribed time, the deed must be recorded in a rea- 
sonable time ; and when a deed is recorded within the reasona- 
ble or the limited time, it has relation back to the time of exe- 
cution, and takes effect according to the priority of the time 
of execution, and not aepording to the priority of the regis- 
try. (c) 8 


Indiana, arvolnntary deed, tTioii*?!! not recorded, is pood apainst a subsequent volun- 
tary prantee. Way v. Lyon, 3 Blackf. Kep. 76. The registry laws only act upon the 
legal title, and leave equities untouched. The omission to record the deed docs not 
impair the grantee’s equity. Lord Hardwickc, in Le Neve v. Le Neve, 3 Atk. 646. 
Morton v. Kobards, 4 .Dana’s Ken. Kcp. 258. 

(а) In South Carolina, in Allston v. Thompson, and Craig v. Pinson, 1 Chevo’s 
Law Reports, 271, 272, it was decided, after quite chihoratc discussions, that a deed, 
without any subscribing witness, or with only one subscribing witness, was not a valid 
deed to convey land. 

(б) The fifteen days in New Jersey, under the statute of June 5, 1820, was an 
amendment of former statuu's, which allowed the time of six months to have con- 
veyances recorded. Elmer’s Dig. 86. As between the parties, a deed is valid and 
binding without being recorded. Den v, Richman, 1 Green’s N. J. Rep. 43. A judg- 
ment creditor is not a purchaser witbin the purview of the Act. Ibid. 55. 

(c) Brown v. Balridge, 1 Mcig’s Tcnn. Rep. 1. There are contradictory decisions 
on the question, whether a certified copy of a registered deed can be given in evi- 
dence, when the party is presumed to be in possession of the original, and does not 
produce it. 1 McLean’s Rep. 285, 286. The Revised Statutes of Michigan of 1840, 


1 Bergv, Shipley, 1 Grant’s Cases, (Penn.) 429. 

3 Deeds of gift are tiot required to bo recorded within six months in North Oarolin| and 
Alabama. Gordon v, Wilson, 4 Jones, Law, (N. C.) 64. Fralick v, Presley, 29 Ala. 457. 

* The recording of a deed by the grantor, is not conclusive evidence against him of the 
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The mode of proof, and the coercion of the attendance of 
witness for that purpose, and the officers vested with authority 
to take and certify the proof, and the effect of such proof, 
all depend upon the local laws of the several * state’s. * 458 
In all the states, (except in Louisiana, where •the law is 
peculiar on this subject,) femes covert are competent to convey 
real estate, with the consent of their husbands, who are to be 
parties to the conveyance ; and the wife is to be separately and 
privately examined by the officer, respecting the free execution 
of the deed. This private examination seems to be required in 
all the states, with the exception of Massachusetts, Connecticut, 
and perhaps one or two othersi The New York Revised Stat- 
utes (a) contain minute and specific directions on the subject 
of the proof and recording of conveyances of real estate. They 
make no provision as to the number of witnesses, or as to the 
time of recording; and, consequently, the common-law rule 
applies, (and the statute expressly assumes it,) that one witness 
is sufficient, or the acknowledgment before the officer without 
any witness, {b) The deed must be recorded with due dili- 
gence;^ and deeds are to be recorded in the order, and as of 


declare the copy to be prima facie evidence of the contents of the deed, Tlie statute 
of Alubaina, ( Aikin’s Dig. 2d edit. p. 88,) says that a deed, duly proved and certified, 
shall be received in evidence “as if the same were produced and proved.” 

(«) Vol. i. 756-763. See also Laws of New York, 18.53, ch. 303, p. 637. 

(h) In Alabama, a de(;d of lands is valid without any subscribing witness or record, 
if it can otherwise be satisfactorily proved. Robertson v. Kennedy, 1 Stewart's Rep. 
245. , It was declared, in the case of Norman v. Wells, 17 Wendell’s Rerj). 143, that 
it is not sufficient for h subscribing witness to a deed to prove it by stating that the 
party acknowledged the execution of it, but he must state that he saw the execution of 
the deed. 


delivery of the deed, as between him and the grantee. Jones v. Bush, 4 Han'ing.^ ; aiK.!, 
to the same point, see Juvenal v. Jackson, 14 Penn. State R. (2 Harris,) 619. If a deed bo 
not recorded, a mere redelivery of it into the hands of the grantor, with the intention of 
revesting the title, will revest it. Mussey v. Holt, 4 Foster, (N. H.) 248. Dodge v. Dodge, 
33 N. H. 487. This rule is limited to cases between the parties to the deed and those 
standing in the same relation to each other. Thompson v. Thompson, 9 Ind. 323. 

1 And it must be recorded with atcuraey; for where a mortgage was recorded in time, 
but the signature of the mortgagor was omitted in the record, and afterwards, but too late, 
placed upon it, it was held, that constructive notice ^f the complete mortgage cannot be 
deduced from such record. Shepherd v, Burkhalter, 18 Geo. 443. See Brown v. Lunt, 
37 Maine, 423; Johnston v. Slater, 11 Gratt. 821. 



562 


OF EBAL PKOPBETT. 


[part YX. 

the time, when delivered to the clerk for that purpose ; and they 
have effect according to the priority of the registry, (a) The 
statute leaves the question of notice to supply the place of 
registry, as the rule existed before in our own, and in the Eng- 
lish law;^ft) and it appltes to conveyances of chattels 
*459 real, as well as of freehold estates, * except leases for a 
term not exceeding three years. In Maryland, as in New 
York, attesting witnesses are not requisite to the validity of a 
deed, (c) 

In England, the prjtctice of recording deeds is of local and 
very limited application. It applies to the Bedford level tract, 
to the ridings of Yorkshire, an*J to the county of Middlesex. 
Ddring the period of the English commonwealth, there was an 
effort to establish county registers for recording deeds through- 
out England. The ancient policy was in favor of the entire 
publicity of transfers of land, by the fine of record, the livery 
under the feoffment, the enrolment of a bargain and sale, and 
the attornment under the grant. But the ingenuity of con- 
veyancers, and the general and natural disposition to withdraw 


(а) The statute of New York gives priority to the conveyance which*" shall be first 
duly recorded ; ” but it adjls, that it sliall he " considered hs recorded from the time 
of the delivery to the clerk for that purpose/* ^ A provision to the same cfFeet is in 
the Mass, lleviscd Statutes for 1836, though no doubt tlie jjreviously existing rule of 
law was the same. This prevents the (piestion wliieh Mr. Bell says has arisen in 
Scotland, between a susino first transcribed, though last presented, and a sasinc, 
which, by the minute-book, is proved to have been first presented, though last tran- 
scribed. He admits, however, the better construction of the statute to be, tli^it the 
minute-book, of the time of the presentation of the instrurncift, was intended to be 
the regulator of the order of preference by priority. 1 Bell’s Com. 679. In Moore 
V. Collins, 3 Dev. N. C. Kep. 126, a deed delivered to the clerk for registry within the 
time limited by the statute, but not registered until after ilie time, by reason of the 
dcath^of tlie clerk, was held to be available as if registered when delivered. But 
subsequently, on a reargnment in the same case, the former decision was overruled, 
and it was held, that a deed so registered after the six months was void, as to the 
creditors of the bargainor, under the Act of 1820. 4 Dev. 384. 

(б) Jackson v. Burgott, 10 Johns, llcp. 457 ; and vide supra, p. 456. 

(c) Wickes v. Caulk, 5 Harr. & Johns. 36. 


1 Filing for record and. recording Are distinct acts in Arkansas, and the former is ^ot 
equivalent to tlie latter, under the statute of that state. And filing for record is neither 
actual nor constructive notice. Scott r. Doe, 1 Hemp. 275. 
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settlements and the domestic arrangements from the idle curi- 
osity of the public, have defeated that policy. In Scotland, 
the old feudal forms, and the sasine, or symbolical tradition of 
the land, are retained. The “earth and stone,” or “clap and 
happer,” or “ net and coble,” Hhe emblematical symbols of the 
field, or mill, or fishery, arc delivered, with due solemnity, to the 
proxy of the purchaser. The instrument of sasine or infeft- 
ment, reciting the transaction, is recorded ; and that constitutes 
the title, (rt) 

* IV. Of the component parts of a deecL * 460 

A deed consists of the narniis of the parties, the con- 
sideration for which the land was sold, the description of the 
subject granted, the quantity of interests conveyed, and, lastly, . 
the conditions, reservations, and covenants, if any there be. 
The general rule is, that all parties to a deed are bound by the 
recitals therein, and they operate as an estoppel, working on 


(a) Erskinc’s Inst. 208, see. 36. Bell’s Com. vol. i. 21, 674-680. Freehold, but 
not leasehold property is recorded, in Scotland, in a public register; and the notarial 
instnunent must be registered witliin sixty days, to render it effectual against pur- 
chasers and creditors. The English real property commissioners circulated, in 1829, 
a great number of questions on the expediency, extent, and value of a general regis- 
ter, in England, of eotiveyances. In the summer of 1830, in their second rcpot;t to 
the king, the comtnissionei*s recommended the establishment of a general registry of 
deeds and instruments relating to land, excepting leases not exceeding twenty years, 
at rack-rent. They considered that such a provision would contribute greatly to the 
security of title, and the cheapness and facility of the transfer of lands ; and it was 
warranted by the practice of several parts of the continent of Europe, as well as of 
Scotland, Ireland, and the United States. A majority of the commissioners were- 
also for abolishing the doctrine of notice, in respect to the registry of conveyance, 
and were for declaring, that actual notice of an unregistered deed should not affect 
the priority of a registered deed for a valuable consideration, either at law or in, 
equity ! i . 


1 To conveyancers in the United States, accustomed to the registry of deeds, and find- 
ing in such rf custom great security and economy in searching a title, the remarks of Lord 
St. Leonards, in his “ Handy Book on Property Law,” sound strangely. He says, at p. 63 
of that work, (6 edit. Edinburgh, 1^868,) tha^ a general registry throughout England would ' 
entail a great and certain expense on property, for a very uncertain benefit. And he de- 
clares it to be his settled conviction, that a general registry would not be advisable. It 
would wantonly expose the concerns of all mankind. It would lead to Ktigatiori. It 
would not work well without maps, and they would cost at least £2,000,000, and tlfe num- 
ber of deeds requiring registry would destroy the plan by its own weight. 

VOL. IV. 47 
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, the interests in the land, if it be a deed of conveyance, and 
binding both parties and privies in blood, in estate and in 
law. (a) But one claiming land under a deed to which he was 
not a party, does not adopt the recitals of facts in an anterior 
deed which goes to make up his title. (6) 

(1.) Of the form of the deed. 

“ The Saxons, in their deeds/’ said Sir Henry Spelman, (c) 
“ observed no set form, but used honest and perspicuous words 
to express the thing intended with all brevity, yet not wanting 
the essential parts of a deed, as the names of the donor and 
donee, the consideration, the certainty of the thing given, the 
limitation of the estate, the reservation, and the names of the 
witnesses.” This brevity and perspicuity, so much commended 
by Spelman, has become quite lost, or but dimly perceived, in 
the cumbersome forms and precedents of the English system of 
conveyancing. The Saxons commenced their deeds according to 
the form of a modern bond, or of an indenture in the first per- 
son, as given by Littleton, {d) by a general appeal to all men to 
whom the contract might be presented, for its truth and authen- 
ticity, (^) Deeds were afterwards executed by both parties ; 
and though that practice is now generally disused, the present 
English forms of conveyance, and the forms in New York, and 
in those parts of the United States which adhere the most to 
the English practice, still retain the language of a mutual con- 
tract, executed by both parties ; and each of them is supposed, 
by the fiction implied in the more formal parts of the 
* 461 indenture, to retain a copy.^ * But the essental parts of 


(a) Gi*ccnlears Treatise on the Law of Evidence, vol. i. sec. 263, where the whole 
subject ^ discussed. 

(h) ASupra, 261, n. Doc v. Shelton, 3, Aid. & Ellis, 265, 283. Nor will chancery 
admit the operation of the recital originating: in mistake and untrue in fact. Stough- 
ton V. Lynch, 2 Johnson's Ch. Hep. 222. Rich t% Atwater, 16 Conn. llcp. 409. 

, (c) Spelman's Works, by Bishop Gibson, 234. 

(rf) Litt. sec. 372. 

(c) Spelman, 237. 


1 Co^ant will not lie against the grantee in a deed poll for the non^-performaiice of any- 
thing therein stipulated to be done by him. . Maule v. Weaver, 7 Barr's R. 829. 
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a conveyance of land in fee are very brief, and require 
but few words. If a deed of feoffment, according to Lord 
Coke, {a) be without premises^ hahendum^ tenendum^ reddendum^ 
clause of warranty, &c., it is still a good deed, if it gives lands 
to another, and to his heirs, without saying more, provided it be 
sealed and delivered, and be accompanied with livery, {b) 

In the United States, generally, the form of a conveyance is 
very simple. It is usually by bargain and sale, and possession 
passes ex vifactu under the authority of the local statute, with- 
out the necessity of livery of seisin, or reference to the statute 
of uses. In Delaware, Virginia, and Keiitucjcy, deeds operate 
under the statute of uses, as they did in New York prior to the 
first of January, 1830, when fhe revised statutes went into op- 
eration. In Massachusetts, upder the Provincial Act of 9 Wm. 
IIL, a simple deed of conveyance, without any particular form, 
and without livery of seisin, was made effectual, provided the 
intention was clearly declared, (c) 

1 apprehend that a deed would be perfectly competent, in 
any part of the United States, to convey the fee, if it was to be 
to the following effect : I, A. B., in consideration of one dollar 
to me paid by C. D., do bargain and sell (or, in New York, 
grant) to C. D., and his heirs^ (in New York, Virginia, &c., 
the words and his heirs may be omitted,) the lot of land, (de- 
scribe it,) witness my hand and seal,’^ &c. (d) But persons 
usually attach so much importance to the solemnity of forms, 
which bespeak care and reflection, and they feel such deep 


(a) Co. Lilt. 7, a. 

{b) The statute of 8 & 9 Viet. ch. 119, made to facilitate the conveyance of real prop- 
erty, gives the shortest form of conveyance, along with one of the technical and 
redundant forms, and it declares that the short form shall be as effectual as tlie other. 
The Act of ch. 124 of the same session gives in like manner a short form o> a lease. 

(c) Story, J., in Durant v, Ritchie, 4 Mason’s Rep. 57. But deeds operating by 
way of raising a use, under the statute of uses, are also a valid mode of conveyance 
in the New England states. French v. French, 3 N. 11. Rep. 239. Parsons, Ch. J., 
6 Mass. Rep. 32.^ 

(d) A similar deed held valic^ 2 Dana's Ken. Rep. 23. 


l Dinkins ®. Samuel, 10 Rich. Law, (S. C.) 60. Horton ®. Sledge, 29 Ala. m. Wall 
®. Wall, 30 Mississippi, (1 George,) 91. 
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soiicitude in matters that concern their valuable interests, to 
make ‘‘ assurance double sure,” that generally, in important 
cases, the purchaser would rather be at the expense of 
*462 exchanging a paper of such insignificance *of appear- 
ance, for a conveyance surrounded by the' usuak out- 
works, and securing respect, and checking attacks, by the for- 
mality of its manner, the prolixity of its provisions, and the 
usual redundancy of its language. The English practice, , and 
the New York practice, down to the present time, have been in 
conformity with the opinion of Lord Coke, that it is not advis- 
able to depart /rom the formal and orderly parts of a deed, 
which have been well considenid and settled, (a) 


(a) In the North American Review for October, 1840, p. 313, there is given a copy 
of an Egyptian deed, in the Greek language, and under seal, with a certificate of 
registry in a public office annexed, and executed in the year 106 B. C., or more than 
a century before the Cliristian era. It was written on papyrus, and found deposited, 
in good preservation, in a tomb in Upper Egypt, by the side of a mummy, (probably 
that of Ncchutcs, the purchaser,) and contains the sale of a piece of land in the city 
of Thebes. It has the brevity and simplicity of the Saxon deeds, so much com- 
mended ^ Spclman. It gives the names and titles of the sovereigns in whose time 
the instrument was executed, viz : Cleopatra, and Ptolemy, her son, surnamed 
Alexander. It describes with precision the ages, stature, and complexion, by way of 
identity, of each of the contracting ])arties, as, for instance, Pamonthes, one of the 
m^le grantors, aged about 45, of middle stature, dark complexion, handsome per- 
son, bald, round-faced, and straight-nosed ; and Semmuthis, one of the female gran- 
tors, “ aged about 22 years, of middle size, yellow complexion, round-faced, flat- 
nosed, and of quiet demeanor.^^ It then goes on to state that the four grantors (two 
brothers and two sisters) have sold out ,of the piece of land belonging to them in 
the southern part of the Mcmiioiieia, eight thousand cubits of vacant ground, one 
fourth part of the whole. The hounds “ are on the south by the royal street, on the 
north and east by the land of Pamonthes, and Bokon of Hermis, his brother, and the 
common land of the city ; on the west by the house of Tephis, the son of Chalomn ; 

canal running tlirough the middle, leading from the river. These arc the abutters 
on all ^ides. Nechutes the less, the son of Asos, aged about 40 years, of middle 
stature, yellow complexion, cheerful countenance, long face, and straight nose, with 
a scar upon the middle of his forehead, has bought the same for one talent of brass 
money. The vendors being the acting salesmen and warrantors of the sale. Nechutes, 
the purchaser, has accepted the same.” 

There seems to he no doubt of the authenticity and age of the instrument in tlio 
minds of the distinguished German, French, and Efiglish scholars, and profound an- 
tiquaries, who have studied the subject, or by the learned author of the article in the 
North American Review, and it is one of the most curious,' instructive, and interesting 
legitl documents, that has been rescued from the ruins of remote antiquity. 
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(2.) Of the parties/ 

The parties must be competent to contract,^ and truly and 
sufficiently described. A grant to the people of a county has 
be.en held, in New York, to be void, because the statute enabling 
supervisors W counties to tsjke conveyances of land, applied 
only to conveyances made to them by their official name, (a) 
So, a grant to the inhabitants of a town not incorporated, is 
void, {b) But conveyances arc good, in many cases, when 
made to a grantee by a certain designation, without the men- 
tion of cither the Christian or surname, as to the wife of I. S., 
or to his eldest son, for id est cerium^ quod jiotcst reddi cer^^ 
turn, (c) 

(3.) Of the consideration* 

A consideration is generally held to be essential to a good 
and absolute deed; though a gift or voluntary conveyance will 
be effectual as between the parties, and is only liable to be 
questioned in certain cases, when the rights of creditors and 
subsequent purchasers are concerned. 

The English statutes of 13 Eliz. c. 5, and 27 Eliz. c. 4, 
against fraudulent gifts and conveyances, being made before 
the settlement of this country, and being in affirmance 
* of the principles and rules of the common law, [d) may *463 
be considered as part of the common law which accom- ^ 


(а) Jackson v. Cory, 8 Johnson^s Rep. 385. 

(б) Hornbeck v, Westbrook, 9 Johns. Rep. 73. 

(c) Co. Litt. 3, a. 

(d) Lord Mansfield, Cowp. Rep. 434, and see supra, vol. ii. 440.® 


1 The deed of land of a person of unsound mind is voidable, but not void, and if ho 
would avoid it, after being restored to his right mind, ho must return the purchase-money, 
if it has been paid, or tiie evidence of indebtedness, if it has not been paid. •Arnold 
V, Richmond Iron Works, 1 Gray, (Mas.s.) 434. A deed purporting to be made by two, but 
executed by one only, is not therefore a nnliity. If made by one of two partners, it would 
convey his undivided interest as tenant in common. Jackson v. Stanford, 19 Geo, 14. 

^ A grant of land to a class of persons is good, if the class is sufficiently described. The 
right of an individual may be established by proper evidence, Friedman v. Goodwin, 1 
McAU. C. C. (Cal.) 1. Griffing v. ^ibb, lb. 212. 

« Land is conveyed to B., who pays for it with the funds of A. A, conveys to C. Held, 
that the English construction of the statute, 27 Eliz., by which such a conveyance was 
good against B., whether with or without notice to C., has not been adopted in Georgia. 
Brown a, Burke, 22 Geo. 574. 

47 
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panied the emigration of our ancestors. They have been ire- 
enacted in many of the states in nearly the same terms, (a) 
Tlife' first of these statutes relates to creditors, and it has been 
already alluded to in a former volume, (&) The last statute re- 
lates only to purchasers of land», and it is settled, *in England, 
that a voluntary conveyance, though for a meritorious purpose, 
will be deemed to have been made with fraudulent views, and 
set aside in favor of a subsequent purchaser for a valuable con- 
sideration, even though he had notice of the prior deed, (e) ^ 
But this is a severe construction of the statute ; and it has been 
supposed to be .more reasonable and just to sustain bond fide 
voluntary conveyances, as agai»st purchasers with actual no- 
tice, and who are intentionally defeating the fair claims and 
expectations of a prior grantee, (d) The English doctrine was 
applied in the case of Sterry v. Arden^ (e) to the case of a 
voluntary conveyance as against a subsequent purchaser, with 
implied notice only of the prior .deed; and it was there held, 
that such a conveyance might be made binding by matter subse- 
quent and intervening between the voluntary conveyance and 


(а) North Carolina Revised Statutes, vol. i. 287. The statutes of Kentucky of 14th 
December, 17^6, and .February 15, 1838, relate to creditors, and apply, equally to 
di|bts due and not due. The Territorial Act of Michigan, of April 12, 1827. Those 
English statutes are in force in Pennsylvania, except certain sections which are inap- 
plicable ; and the rule that a deed void in part by statute, is void in toto, does not 
apply to contracts and deeds fraudulent under those statutes by construction only. 
I -Ashmead, 212. The General Court of the old Plymouth Colony in 1682, provided, 
by statute, against fraudulent conveyances, with remarkable precision and brevity, by 
enacting that all deceitful or fraudulent alienations of lands or other estate, shall be 
lOf no validity to defeat any man from any duo debts, just claims, title, or possession. 
Plymouth Col. Laws, edit. 1830, by Brigham, p. 200. ' 

(б) Supra^ vol. ii. pp. 440, 442. 

ic) Doe V. Manning, 9 East’s Rep. 59, where all the cases are elaborately re- 
viewed. 

Id) Master of the Rolls, in Buckle v. Mitchell, 18 Vcs. 110. See, also. Ibid. 88, 89} 
Hudnal v. Wilder, 4 M’Cord’s Rep, .294. 

(e) 1 Johns. Ch. Rep. 261. 


1 The statute of 27 EHz. c. 4, does not apply to a purchase for a valuable consideration 
fVom the heir or devisee of one who has made the voluntary conveyance. Doe v, .Rushan, 
9 Eng. L. & Kq. R. 410. 
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the purchase, (a) It is a settled principle that a deed voluntary 
or even fraudulent in its creation, and voidable, by a purchaser, 
may become good by matter ex post facto. Thus, a voluntary 
deed may be made good by a subsequent marriage, and mar- 
riage is held to be a high consideration in law, and fixes the 
interest in the grantee, (b) In Cathcart v. Robinson^ (c) the 
Construction of the statute came into discussion before the 
Supreme Court of the United States ; and it was held, that the 
principle of the construction of the statute of 27 Eliz., which 
prevailed in England at the commencement of the American 
Revolution, went no further than to hold the sujDsequent siale to 
be presumptive, and not conclusive evidence of a fraudulent 
intent in making the prior voluntary conveyance ; and the court 
declined to adopt and follow the subsequently established 
construction *at Westminster Hall, (rf) The English *464 
statutes have witli us undergone some alteration in their 
language and operation, By the statute law of New York, it' 
is declared, (e) that every conveyance of any estate or interest 
in lands, made with intent to defraud prior or subsequent pur- 
chasers for a valuable consideration, arc void as against them, 
unless they had actual or legal notice of the fraud, at the time 


(a) In North Carolina, before the Act in that state of 1840, the Enj^lish law, as de- 
clared in Doc y. Maiiuin;^, was held to be the law in that state, and the English rule 
was the same in equity as against voluntary settlement, even though the title of the 
purchaser vested in articles, and lie was a purchaser with notice. Clanton v, Burges, 
2 Dev. Eq. Rep. 13. Freeman v. Eatman, 3 IredelFs Eq. 81. 

. {b) Prodgers v. Langham, I Sid. 133. Kirk y. Clark, Prec. in Ch. 275. Lord 

Eldon^9 Vesey, 193. Sterry v, Arden, 1 Johns. Ch. Rep. 261. Huston v. Caniril, 
11 Leigh’s Rep. 136.i 
(c) 5 Peters’s U. S. llcp. 280. 

♦ [d) The better American doctrine seems now to be, that voluntary conveyances of 
land, bonaJid.e made, and not originally fraudulent, are valid against subsequeq^ pur- 
chasers. Jackson v. Town, 4 Cowen, 603, 604. Ricker v. Ham. 14 Mass. Rep. 139. 
Cathcart v. Robinson, 5 Peters’s U. S. Rep. 280.* 

(c) New York Revised Statutes, vol. ii. 134. 


1 If the creditors art delayed by a*voluntary settlement, the case is within the 13 Eliz. 

c. 6, even though the settler may have debts owing to him, or reversionary interests, 
which, if realized or fallen in, would be sufficient to meet nil claims upon him. French 
t>. French, 89 Eng. L. & Eq. 86. ’ . 

2 Atkinson v, Phillips, I'Maryl. Ch. Dec. 607. Beal v, Warren, 2 Gra}^ (Mass.) 447. 
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of the purchase ; and even then the conveyance is void as 
against such purchaser, if the grantee in the voluntary convey** 
ance, or the person to be benefited by it, was privy to the fraud. 
So, every conveyance, with a power of revocation or alteration 
reserved to the grantor, is equally fraudulent and void, as 
against such purchasers, (a) It is even made a misdemeanor to 
be a party or privy to any conveyance or assignment of any in- 
terest in lands, goods or things, in action, or of any rents or . 
profits issuing therefrom, or to any charge on any such estate 
or interest, with intent to defraud prior or subsequent purchasers, 
or to delay, hinder, or defraud creditors, (b) But it is declared, 
that no conveyance or charge eshall be deemed fraudulent, as 
against creditors or purchasers, solely on the ground that it was 
not founded on a valuable consideration, (c) ^ It is now the 
settled American doctrine, that a bond fide purchaser for valuable 
consideration, is protected under the statutes of 13 and 27 Eliz., 
as adopted in this country, whether he j)urchases from a fraud- 
ulent grantor, or a fraudulent grantee ; and that there is no dif- 
ference in Ihis respect between a deed to defraud subsequent 
creditors, and one to defraud subsequent purchasers. They are 
voidaWe only and not absolutely void, [d) * 


(а) -If a vcndee.be guilty of actual fraud in procuring a title to land, no title passes 
to him, whether the sale be private or judicial.- The sale is absolutely null and void 
to all intents and purposes. Sands v. Codwisc, 4 Johns. Kcp. 5ilG, 598. Gilbert v, 
HoiTman, 2 Watts, 60. Tlie Connecticut statute of fraud is short and comprehensive, 
and declares void all fraudulent conveyances of lands or chattels, and all bonds, suits, 
judgments, or contracts, with intent to avoid any debt or duty, as against the party 
injured. Statutes of Connecticut, 1838, ch. 300. 

(б) #New York Revised Statutes, vol. ii. 690, sec. 3. 

(c) Now York Revised Statutes, vol. ii. 137, sec. 4. 

(e/) Anderson v. Roberts, IS Johns. Rep. 515. Bean u. Smith, 2 Mason, 25^ 
Brid^ji) V. Eggleston, 14 Mass. Rep. 245. Martin v. Cowles, 1 Dev. & Battle, 29. 
Somes u. Brewer, 2 Pick. 184. Thompsons. M'Kcan, 1 Ashraead, 129. Violett 

1 See Williams v. Mayor of Baltimore, U. S. Law Mag. for April, 1860, p. 840.^ But a 
deed is fraudulent and void as to creditors where the consideration is services rendered by 
children to their father while living with him without any agreement as to compensation. 
Saunders v, Wagonsellcr, 19 Penn. State K. 248. Se^ also Owen v. Arvis, 2 Dutch. (N. J«) 
22. A covenant by a son to maintain his parent for lil'e, and pay all debts due now an4 
owing by tlie said parent, is a valuable consideration for the conveyance of land. Shontz 

Brown, 27 Penn, ^ate B; 123. 

2 Jackson v. Summerville, 13 Penn. State R. (1 Harris,) 859. 
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The consideration of a deed must be good or valuable, and 
not partaking of anything immoral, illegal, or fraudulent. Tt 
is a universal rule, Ibat it is unlawful to contract to do that 
which it is unlawful to do ; and every deed and every contract 
are equally void, whether they*be made in violation of a law 
which is malum in se, or only malum prohibitum, (a) ' A good 
consideration is founded upon natural love and affection be-' 
tween near relations by blood ; {h)^ but a valuable one is 


v. Violett, 2 Dana’s Ken. llcp. 324. Price v, Junkin, 4 Watts, 85. Blanchard 
V. Castillo, 19 La. Kep. 3fi2. Oriental Bank v. Harkins, 3 Metcalf’s Hop. 332. 
The hona fide purchase for a valuable consideration from a fraudulent grantee, oper- 
ates, say the courts, to purge the fraudulent grant of the fraud. If the grantee, how- 
ever, knows, when he takes his deed, that the object of the grantor is to defraud others, 
the deed is void, though he may give a full consideration. Edgcll v, Lowell, 4 Ver- 
mont, Hep. 405. Trotter t». Watson, 6 Humphrey’s Tenu. Hep. 509. By the English 
statute of 3 & 4 William IV. c. 27, see. 26, property is not recoverable* on account 
of fraud from a bond fide purchaser for a valuable consideration who has not assisted 
in such fraud, and had no notice of it. But though a purchaser gives a full and fair 
price, and takes possession, yet if it ho done for the purpose of defeating creditors, or 
their pending execution, it is an act fraudulent and void. Lord Mansfield, in Worse- 
ley V. l)e Mattos, 1 Burr. .474, 475. In Jones v. Powlcs, 3 Mylnc & Keen, 581, the 
Master of the Rolls held, that the rule that a purchaser for valuable consideration, with- 
out notice, was protected by the legal estate, extended to cases where the title waa^ 
impeached by secret nets of vendor, or by false assertions of vendor, provided the pur- 
chased title was clothed with possession, and the falsehood could not he detected by 
reasonable diligence. The position that a bond fide purchaser from a fraudulent gran- 
tee acquired no title against the creditors of the fraudulent grantor, though supported 
by the cases of Preston v.' Crofut, 1 Conn. 527, and Roberts v. Anderson, 3 Johnson’s 
Ch. Rep. 371, was gainsaid and overruled by the case of Anderson y. Roberts, 18 
Johnson, 515. Bean v. Smith, 2 Mason’s Rep. 252. Oriental Bank v. Haskins, 
3 Metcalf’s Rep. 332.*'* 

(a) Aubert v. Maze, 2 Bos. & Pull. 371. Ribhans v, Crickett, 1 Ibid. 264. ’^atts 
V. Brooks, 3 Vcs. 612. Bank of the United States v. Owens, 2 Peters's U, S. Rep, 
627. 

"(6) The relation of grandfather and granddaughter is within the requisite relation. 
Stovall V. Barnett, 4 Lit. Ken. Rep. 207. 


1 Ratwal love and affection, though a sufficient consideration to support n deed between 
near relatives, will not render obligatory a mere executory agreement. Duvoll v. Wilson, 
9 Barb. R, 487. A deed from an uncle to a niece is not supported by such a considera- 
tion. Mark v. Clark, 11 B. Mon. R. 44. The consideration applies to relations by affinity. 
Bell t?. Scammon, 15 N. H. R. 881. 

* In Georgia, it is held, that actual notice of a prior voluntary deed is necessary to de- 
feat a subsequent bond fide purchaser^ and that registration is not s ufficient. Fleming 
V. Townsend, 6 Georgia R. 103. 
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founded on soniething deemed valuable in a pecuniary 
465 sense, *as money, goods, services; and to these must be 

added, though depending on a different idea, marriage.^ 
There are some deeds, to the validity of which a consideration 
need not have been stated. It was not required at common law, 
in feoffrtients, fines, and leases, in consideration of the fealty and 
homage incident to every such conveyance. The law raised a 
consideration from the tenure itself, and the solemnity of the act 
of conveyance. The necessity of a consideration came from the 
courts of equity, where it was held requisite to raise a use ; and 
when uses were introduced at law, the courts of law adopted 
the same idea, and held, that a consideration was necessary to 
the validity of a deed of bargain and sale. It has been long the 
settled law, that a consideration expressed or proved, was neces- 
sary to give effect to a modern conveyance to uses, (a) The 
consideration need not be expressed in the deed, but it must 
exist.2 The mention of the consideration in a deed was to pre- 
vent a resulting trust, but it is only primd facie evidence of the 
amount, and may be varied by parol proof. (6) It is not 
evidence against existing creditors, that a consideration has been 
paid, (c) No use will be raised in a covenant to stand seised, 
or by bargain and sale upon a general consideration, as by the 
words “for divers good considerations,’’ but in such cases a 
sufficient consideration may be averred, {d) It is sufficient if 
the deed purports to be for money received or value received, 
without mentioning the certainty of the sum ; and if any sum 


(a) Lloyd v. Spillct, 2 Atk. Rep. 148. Jackson v. Alexander, 3 Johns. Hep. 491. 
Preston on Abstracts, vol. iii. 13, 14. 

(h) Meeker v. Meeker, Ifi Conn. Rep. 383.® 

(c) Kimball v. Fenner, 12 N. H. Rep. 248. 

(#?) Mildmay's case, 1 Co. 175, a. Stevens v. Griffith, 3 Vermont Rep. 448. 

1 The seduction of an innocent woman by a pretended marriage is a valuable considera- 
tion for a deed subsequently made to her and her children. Doe «. Howe, 1 Carter, (Ind. ) 
863. Carlisle v. Gaskill, 4 Ind. 219. The notes of a married woman are not a valuable 
consideration, but may become so if indorsed by Jier husband at the time they are given, 
or even afterwards, in pursuance of an agreenJent then made. Brown u. Lunt, 87 Maine,’ 
428. 

2 Frink v. Green, 6 Barb. S. C. Rep. 466. 

9 Stockettv. Holliday, 9 Md. 480. Thompson v, Thompson, 9 Ind. 828. 

Solomon, 6 Cal. 184. 
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is mentioned, the smallest in amount or value will be sufficient 
to raise the use. (a) The consideration has become a matter of 
fbrm, in respect to the validity of the deed in the first instance, 
in a court of law ; and if a deed be brought in question, the 
consideration may be averred tn pleading, and supported by 
proof. If a consideration be expressed in the deed, the grantor 
is estopped, and cannot be permitted to aver against it, unless 
there be fraud or illegality in it ; and then he may show it. (6) ’ 
The receipt of the consideration-money is usually mentioned in 
the deed ; and Mr.^Preston says, (c) that if the receipt of 
it be not i^idorsed upon the deed, it * will, in trarisgictions * 466 
of a modern date, be presumptive evidence that the pur- 
chase-money has not been paid, and impose upon a future 
purchaser the necessity of proving payment, in ' order to rebut 
the presumption of an equitable lien in favor of the seller for his 
purchase-money. I have no idea that the courts of justice in 
this country would tolerate any such presumption in the first 
instance, from the mere circumstance of the omission to indorse 
on the deed the receipt of payment, for that ceremony is not now 
the American practice. 

(4.) The description of the estate. 

In the description of the land conveyed, the rule is, that known 


(a) Fisher v. Smith, Moore’s Rep. 569. Jackson i;. Schoonmakcr, 2 Johns. Rep. 
235. Jackson v. Alexander, 3 Ibid, 491. Cheeny v. Watkins, 1 Harr. & Johns. 
527. Okison v. Patterson, 1 Watts & Serg. Rep. 395. Goodell v. Pierce, 2 Hill’s 
Rep. 659. 

(h) Collins V, Blantern, 2 Wils. 347. Paxton v. Popham, 9 East, 408. But«the 
grantor is not estopped to prove that there were other considerations than the one ex- 
pressed. Emmons v. Littletield, 13 Maine Rep. 233.* Parol evidence may bo given 
to vary the consideration. 14 Johnson, 210. 20 Id. 338. 16 Wend. 460. 17 Mass. 

249j 257. 8 Conn. 314.8 
(c) Abstracts, vol. i. 72, 299. Ibid. vol. iii. 15. 

1 Wooden v. Shotwell, 3 Zabr. 465. No person can take advantage of the fraud but 
the party defrauded, and those who have his estate. Gage v. Gage, 9 Fost. (N. H.) 583, 
a Wait V. Wait, 2 Wras. (28 Vt.) 860? Hair v. Little, 28 Ala. 286. Splawn v, Martin, 17 
^rk, 146. 

« Bingham v. Weiderwax, 1 Comst. E. 609. See Johnson v. Boyles, 26 Ala. 676. Vau- 
gine V. Taylor, 18 Ark. 65. Bockhill v, Spraggs, 9 Ind. 80. Smith v. Battams, 40 Eng. 
L. & Eq. 607. Swafford v, Whipple, 3 Iowa, 261. 
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and fixed monuments control courses and distances.^ So, the 
certainty of metes and bounds will include and pass all the 
lands within them, though they vary from the given quantity 
expressed in the deed.-^ The least certain and material parts of 
the description must yield to those which are the most certain 
and material, if they cannot be reconciled; though in construing 
deeds, the courts will give effect to every part of the description, 
if practicable. Wlicre natural and ascertained objects are 
wanting, and the course and distance cannot be reconciled, the 
one or the other may be preferred, according to^circumstances.(a)2 
If there be nothing to control ihe course and distance, the line 
is run by the needle. (/;) The mention of quantity of acres, after 


(a) Landmarks or fixed monuments to desij'natc boundaries, are so important in 
distinguishing landed pro[)erty, that to remove or destroy them was deemed a high 
otienee by the ancient Jewish laws; and, in New York, to remove, deface, or alter 
them maliciously, is an indictable offence. New York Revised Statutes, vol. ii. 695, 
sec. 32. 

{b) Jackson v. Carey, 2 Johns. Cas. 350. Trammell r. Nelson, 2 Harr. & M’llenry, 
4, Pernatii v, Wcad, (i Mass. Uc)h 131. Howe r. Hass, 2 Mass. Kep. 380. lliglcy 
V. Bidwell, 9 Conn. llcp. 447. Benedict v. Gaylord, 11 Ibid. 335. Doc v. Porter, 3 
Arkarrsas Kep. 18, 57. White v. Gay, 9 N. lI.^Kep. 126. M’lver v. Walker, 9 
Craneh’s llcp. 173. Preston v. Bowmar, 6 Wheat. Kep. 580. Colclough v. Richard- 
son, I M’Cord’s Rep. 167. Wtdeh v. Phillips, Ibid. 215. Brooks v. Tyler, 2 Vermont 
Rep. 348. Clark i’. Wethey, 19 Wendell, 320. Lessee of Wyckoff v. Stephenson, 
14 Ohio Rep. 13, 15; 17. The rules of hiw ns to the location of lands by dc.scription 
in deeds, and as to the resort to the .secondary evidence of tlie declarations and acts 
of the parties, when tlie primary evidence fails, arc clearly stated in this last case, A 
grant from one terminus to another means a direct line; hut if the line is to run along 
a river or creek from one Urmimis to anotlicr, it mii.st follow the river or creek, how- 
ever sinuou.s or indirect it may be ; and if that description will not reach the terminus, 
it must be pursued so far as it conducts towards the termmus, and then relinquished for 
a direct lino to the terminus. Shultz v. Young, 3 Ircdeirs N. C. Rep. 385.* 


1 *l3osworth V. Sturtevant, 2 Cush. 892. Emery v. Fowler, 38 Maine, 99. Haynes v. 
Young, 36 Maine, 557. Clark v. Baird, 6 Selden, 183. Robinson v. White, 42 Maine, 209. 
Doggett V. Willey, 6 Florida, 482. Coles v. Wooding, 2 P. & H. (Va.) 189. The line of 
another tract of land referred to in the deed as matter of description, controls course and 
distance ; and it make.s no difference whether a marked or unmarked line. Com v. McCrary, 
8 Jones, Law, N. C. 496. 

2 If the particular description of land in a deed'by metes and bounds bo uncertain an^ 

Impossible, a genortl description in the same conveyance will govern. Sawyer v# Ken- 
dall, 10 Cusli. 241. , 

^ Seaman v. Hodgoboom, 8 Barb. S. C. Rep. 215, 

4 MelcUor v. Merryman, 41 Maine, 601. Campbell v. Branch, 4 Jones, Law, (R* C.) 818. 
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a certaiti description ’of the subject by metes and bounds, or by 
othei^known specification, is but matter of description, and does 
hot amount to any covenant, or afford ground for the breach bf 
any of the usual covenants, though the quantity of acres 
should fall short of the given * amount, (ay Whenever *4G7 
it appears by definite boundaries, or by words of qualifi- 
cation, as more or Icss,’^ or as “ containing by estimation,’’ or 
the like, that the statement of the quantity of acres in the deed 
is mere matter of description, and not of the essence of the con- 
tract, the buyer takes the risk of the quantity, if there be no 
intermixture of fraud in the case, (b) So, according to the 


(a) Mann v. Pearson, 2 Johns. Hop. 37. Smith v. Evans, 6 Binney’s Rep. J02. 
Powell V. Clark, 5 Ma.ss. Rep. 355. And see I Aiken’s Rep. 325, to the same point; 
Jackson e. Moore, 6 Cpweii’s Rep. 706; Allison v. Allison, 1 Yerger’s Tenn. Bep. 
16. 

(h) Stebbins u. Eddy, 4 Mason’s Rep. 414. If land be sold by certain bounds, or 
for so much for the entire parcel, or by the lump, which is per aversiominf in the 
language of the civilians, as for a field enclosed, or an island in a river, which is a 
distinct ancf entire object, any surplus of land over the quantity given belongs to th6 
vendee, and the price cannot be increased or diminished on account of disagreemen|? 
in measure or quantity. Innis v. M’Crummin, 12 Martin’s La. liep. 425. Lesassier 
V. Dashiell, 13 La. Rep. 151. Phelps v. Wilson, 16 Ibid. 185. La. Code, art. 2471. 
The Morris Canal Company u. Emmett, 9 Paige’s Rep. 168. Pothior, Traitd du 
Cont. do Vente, No. 255. A very great diflerencc (as thirty-three per cent, for in- 
stance) between the actual and the estimated quantity of acres of land sold in the 


Lots bounded on a meandered stream, are not bounded by the line rua upon its bank, but 
extend to the middle of the stream. Jones v. Pottibone, 2 Wise. 808. Nichols v, Suncook 
Manufacturing Co. 34 N. II. 345. See, also, Ilall v. Pickering, 40 Maine, 648; Banks v, 
Ammon, 27 Penn. State R. 172; Dikeman v, Taylor, 24 Conn. 219. If a deed bounds the 
grantee upon a highway, and there is nothing in the deed which can control the boundary, 
it carries the grantee to the centre of the highway. Morrow r. Willard, 30 Vt. (1 Shaw,) 
118. And see Phillips v. Bowers, 7 Gray, (Mass.) 21. 

1 Boat v. Puff, 3 Barb. S. C. Rep, 353. In this case, the deed contained the langiaago **“ 
“ there being in the lot conveyed, 136 acres, strict mensure^^^ &c.; yet it was held there- 
was no covenant to make up the deficiency. See, also, Kruse v. Scripps, 11 111. 98. Where, 
from the face of the deed, it is doubtful whether the guantor intended to convey one or 
two parcels of land, the court will construe the deed most strongly against the grantor, 
that it may not be rendered inoperative for uncertainty. Carrington v, Goddin, 13 Gratt. 
(Ya.) 687. Bird t>. Bird, 40 Maine, J98. But the*rule that a grant is to be construed most 
favorably for the grantee, is inapplicable, where the grantor is a corporation holding a 
(itreet for public purposes and disposing of the adjacent lots for private use, and that, in 
ittpih oaae, the boundary of the private property by that held for public purposes, will he 
llib dividing lino between the two, the same as when one lot is bounded by another. Wet- 
more a. Story, 22 Barb. (N. YO 414. 

VOL. IV. 48 
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maxim of Lord Bacon, /afoa demonstratio non nocet^ when the 
thing itself is certainly described ; as in the instance of the. farm 
called A., now in the occupation of B. ; here the farm is desig- 
nated correctly as farm A. ; but the demonstration would be 
false if C., and not B., was the occupier, and yet it would not 
vitiate the grant, (a) ^ Some things will pass by the conveyance 
of land as incidents appendant or appurtenant thereto, (b) This 
is the case with a right of way or other easement appurtenant to 
land, (c) So, also, if the owner of a mill and clam, and certain 
lands overflowed by the dfim, sells the mill with all its privileges 
and appurtenances, the purchaser may continue the dam with 


gross, would entitle a party to relief in chancery, on the ground of givfis mistake. Qiies- 
ncl y. Woodlief, 2 lien. & Muiif. 173, note. Nelson v. M^iuhews, 2 164.^ Har- 

rison V. Talbott, 2 Dana’s Ken. Rep. 258. In the last case, the series of Kentucky 
decisions on the subject are ably reviewed. 

(a) Blague v. Gold, Cro. C. 447, 473. Jackson v. Clark, 7 Johns. Rep. 217. How- 
ell V. Saule, 5 Mason’s Rep. 410. XJoin. Dig. Fait. E. 4. 

(ft) Co. Litt. 56, 121, b; 152, 307, a. Comyn’s Dig. Grant, E. 11.* Incorporeal 
hereditaments appendant or appurtenant to land, as common of piscary and of pasture 
and right of way, pass by a conveyance of the land to Avhich they are annexed, with- 
out even mention of the appurtenance.^. Co. Litt. 121, b. 

(c) Kent r. Waite, 10 Pick. 138. Story a. Odin, 12 Mass. Rep. 157. See, also, 
Bayley, B., in Canham v. Fisk, 2 Tyrwhitt’s Rep. 155, 157 ; and sM/>ra, vol. iii. 
420.8 


^ Under the New York .statute it has been held, that a comptroller’s deed of lands sold 
for taxes, is void, if the lot be designated hynwrwiff «M»jftt!r,thoug)i, without the number, 
the description would be adequate. Dike v. Lcwi.s, 4 Denio’s K. 237. A true and certain 
description in a grant of land is not invalidated by the insertion of a falsity in the descrip- 
tion, when, by rejecting the erroneous part, the conveyance can be supported, according 
to the intention of the parties. Abbott v. Pike, 33 Maine, (8 Red.) 204. See Dodge v. 
Potter, 18 Barb. 193; Harvey r. Mitchell, 11 Foster, (N. II.) 676; Smith v. Chatham, 14 
Texas, 322; Bell v. Sawyer, 32 N. H. 72. A defective description in a deed maybe 
cuAd by its referring to another deed in which the premises are accurately described. 
Nighti^gale v. Walker, 3 Iowa, 96. I’arol evidence may be given to explain and identify 
the description. Woods v. Sawin, 4 Gray, (Mass.) 822. Carrington v. Goddin, 18 Gfratt. 
(Va.) 687. Moses v. Peak, 3 Jones, Law, (N. C.) 620. Way v. Arnold, 18 Geo. 18L 
Where a description in a deed d^es not apply to land intended to be conveyed, but does 
apply to other land, the description in the deed will prevail, and parol evidenCe of inten-: 

. tion will not bo admitted. McAfferty v. Conover, 7 Ohio, (N. S;) 99. 

2 Lee V. Hester, 20 Geo. 688. * ^ 

* Brtining c. Cayal and Banking Co. 12 Lai! An. 641. Whitehead v. Garris, 8 Jonds,, 
Law, (N. C.) 171. Child v. Chappell, 6 Selden, (N. Y.) 246. Jones v. PetUbone, 2 Wie, 
808. Stearns v. Mellen, 4 Gray, (Mass.) 161. Pratt v. Sanger, 4 Gray, (Mass.) 84. 
t>. Berry, 4 R. I. 440, 
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the same head of water, (a)^ And if a house or store be con- 
veyed, everything passes which belongs to, and is in use for it, 
as an incident or appurtenance, (&)2 A conduit; conveying 
water to the lands sold from another part of the lands of the 
grantor, will pass as being necessary or quasi appendant there- 
to. {c) So, a race-way, conducting water from a mill to another 
part of the grantor’s land, has been held to pass by a convey- 
ance of land with the mill thereon, {d) Upon a conveyance of 
land and deliverv of possession, it has been adjudged that the 
growing grain does not pass to the vendee, for it is deemed 
to be personal estate, (e) A contrary rule was, however, * 468 
previously declared, in Foote Colvin; (/) and was like- 
wise admitted in Kittred^^e v. Woods, (g*) If the land be sold 
without any reservation of the crops in the ground, the law is 


(a) Blaine^s Lessee v. Chambers, 1 Serg, & Rawlc, 169. Pickering v. Stapler, 5 
Ibid. 107. Duncan, J., Striokler v. Todd, 10 Ibid. 63. Oakley v. Stanley, 5 Wen- 
dell, 523. Hathorn v. Stinson, 1 Fairfield, 224.® 

(b) United States v. Appleton, 1 Sumner’s Rep. 492. When the usb of a thing is 
granted, everything is granted by which the grantee may have and enjoy the use, 
Twisden, J., in Pomfret u. Ricroft, 1 Saund. 321, 323 ; and this is according to the 
sound maxim of the common law, that aliquis quod concedit, concedere videtur et id, sine 
quo res ipsa esse non poiuit. 

(c) Nicholas v. Chamberlain, Cro. J. 121. 

(d) N. Ips. Factory v. Batchelder, 3 N. H. Rep. 190.' The term appurtenances 
signifies something upi-( rtaining to another thing as principal, and which passes as 
incident to the principal thing, and which is of a different but congruous nature. 
Land cannot be appurtenant to land. Harris v. Elliott, 10 Peters’s U. S. Rep. 25. 
United States v. Harris, 1 Sumner, 37. 

Mistakes of facts in recital of deeds, given by official men who sell under judicial 
authority, ifiay be explained. Glover v. Ruffin, 6 Ohio Rep. 255. 

(e) Smith v. Johnston, 1 Penn. Rep. 471. 

(/) 3 Johns. Rep. 216. 

(g) 3 N. H. Rep. 503.* 


1 Under a reservation in a grant of lands and water privileges, of sufficient water to 
propel certain specified machinery, the grantor is entitled to use the water for any pur- 
pose not requiring a greater quantity than is reserved. Cromwell v. Selden, 8 Comst. R. 
258. Tourtellot v, Phelps, 4 Gray, (Mass.) 870. Olmsted v. Loomis, 6 Selden, 423. Other- 
wise where th5 use is restricted ^ a certain purpose. Goodrich v, Longley, 4 Gray 
(Mass.) 879; De Witt v. Harvey, 4 Ibid. 486. 

* See Rood V. New York and Erie R. R. Co. 18 Barb. 80; Wilders v, Bennett, 80 Vt. 
(1 Shaw,) 670; Tabor v. Bradley, 18 N. Y. (4 Smith,) 109. 

* Jordan e. Mayo, 41 Mainef 652. 

^ * Chapman v. Long, 10 Ind. 465. 
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between vendor and vendee; and I afaprehend the 
weight of authority to be in favor of the existence of the rule 
that the conveyance of the fee carries with it whatever is at- 
tached to the soil, be it grain growing, or anything else ; and 
that it leaves exceptions to the rule to rest upon reservations to 
be made by the vendor.^ The rule was so understood and de- 
clared in Crews v. Pendleton, (a) A reservation is a clause in a 
deed, whereby the grantor reserves some new thing to himsetf 
issuing out ojf the thing granted, and not in esse before ; (6) but 
an exception is always of a part of the thing granted, or out of 
the general words and description in the grant.'^ It is repugnant 
to the deed, and void, if the exception be as large as the grant 
itself. So it is if the excepted part was specifically granted, as 
if a person grants two acres, excepting one of them, (c) The 
exception is good when the granting part of the deed is in gen- 
eral terms, as in the grant of a message and houses, excepting the 
barn or dove-house ; or in the grant of a piece of land, excepting 
the trees or woods ; or in the grant of a manor, excepting a close, 
ex verbo generali aliquid excipitur. If the exception be valid, the 


(а) I Leigh’s Virg. Kep. 297. .Bank of Pennsylvania r. Wise, 3 Watts, 394. 
Wilkins V, Vashbinder, 7 Ii)id. 378, S. P., and the case of Smith v. Johnson, alluded 
to in the text, is overruled. 

(б) An incident to a grant may be the subject of a reservation, as the reservation of 
a rent, or of a mill-site, and the right to erect mill-dams, and the use of streams of 
water; but the reservation is inoperative until the grantor exercises his right. 
Thompson v. Gregory, 4 Johns. Bcp. 81. Provost v. Calder, 2 Wendell, .')17. 
Dygert v. Matthews, 11 Ibid. 35.® 

(c) Co. Litt. 47, a. *Plowd, 153, a. Case v. Haight, 3 Wend. 635. 


1 Backensto-Ss v. Stabler, 33 Penn. State R. 614. Where a deed of conveyance of land 
contains no reservation of the growing crops to the grantor, such reservation cannot he 
proved by parol. Gibbons v. Dillingham, 6 Eng. 9. But see Lauchner v. Rex, 20 Penn. 
464; Baker v. Jordan, 8 Ohio, (N. S.) 438. A deed conveying land in fee-simple contaitied 
a reservation in those words: “ Reserving all the right, title, and interest in and tinto the 
above-named land and buildings for and during my natural life.” Held, that the rosei^vn^ 
tion did not give the tenant for life the right tb cut down and sell wood and timber. Weh- 
eter v. Webster, 83 N. II. 18. Where there is a reservation of a street for the use of the 
public, this is not a reservation to the grantor, and^^che fee of the grantor; pasaejs -t^th^ 
grontee, subject to this right of way. Hollosnan ». Hoilosnan, 7 Ohio, (N. S.) 8T. 
s See the distinction stated in Craig v. Wells, 1 Kernan, 815; State d. Wilson^ 42 
4 Hammond v. Woodman, 41 Maine, 177. Moulton v. Faugh t, Ibi^. 298. V. 

Gra»ite Manuf. Co. 11 Md. 899. : V 
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thing excepted remains with the grantor,' with the like force and 
effect as if no grant had been made, (a) ^ 

(5.) Of the habendvm. 

This part of the deed was ^originally used to determine the 
interest granted, or to lessen, enlarge, explain or qualify the 
premises. But it cannot perform the office of divesting the 
estate already vested by the deed ; for it is void if it be repug- 
nant to the estate^ granted, (b) It has degenerated into, a mere 
useless form ; and the premises now contain the specification of 
the estate granted, and the deed becomes effectual without any 
habendum. If, however, the pr(?mises should be merely descrip- 
tive, and no estate be mentioned, then the habendum becomes 
efficient to declare the intention ; and it will rebut any implica- 
tion arming from the silence of the premises, (c) 

(6.) Of the usual covenants in a deed. 

The ancient warranty was a covenant real, or one concerning 
the realty, whereby the grantor of an estate of freehold, and his 
heirs, were bound to warrant the title ; and either upon 
voucher, or by judgment ^ in a writ of warrantia chartce^ *469 
to yield other lands to the value of those from which 

(a) Ive V. Sams, Cro. E. 521. 2 lloll. Abr. 455. S. Touch. 77. The exception, 
required by the New York Statutes, (Act of 25th February, 1789, c. 32, and of 28th 
February, 1789, c. 44. New York Uevised Statutes, vol. i. 198,) in patents of all 
gold and silver mines, is an instance of a valid exception within the rules of the 
common law. The doctrine of excei)tions in a deed is fully stated in Sheppard's 
Touch, by Prestbn, 78 ; and sec, also, Lord Ch. »!. Denman’s exposition of the dis- 
tinction between a reservation and an exception. Doe v. Lock, 4 Neville & Man- 
ning, 807. 

(b) 2 Blacks. Com. 298. Goodtitle v. Gibbs, 5 Barn. & Cress. 709. Deaver v. 

Rice, 4 Dev. & Battle's N. C. Rep. 431. • 

(c) If words of inheritance bo wanting in the premises and habendum part of a deed, 
a life-estate cannot be enlarged into a fee by the use of those words in the covenants 
of warranty, for a warranty cannot enlarge the estate. Seymor’s case, 10 Co. 95, b.^ 


« ^ It has been decided, in New Yofls, that a sixth sale or quarter sale reservation in a 
lease in fee is void at common law ; otherwise, in a lease for years, or for life. Overbagh 
V. Patrie, 8 Barb. B. 28. 

* Register e. Rowell, 8 Jones, Law, (N. C.) 812, Humphrey v. Foster, 18 Gratt. (Va.) 
858. Eeaume v. Chambers, 22 Mis. (1 Jones,) 86. 
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tl^efe had been an eviction by a paramount title, The heir 
of the warrantor was bound only on condition that he had; as 
assets, other lands of equal value by descent. Lijieal warranty 
was where the heir derived title to the land warranted ; either 
from or through the ancestor wh®' made the warranty, and coZ- 
lateral warranty was where the heir’s title was not derived from 
the warranting ancestor ; an(f yet it barred the heir from claim- 
ing the land by any collateral title, upon the presumption that 
he might thereafter have assets by descent from or through the 
ancestor ; and it imposed upon him the obligation of giving 
the warrantee other lands in case of eviction, provided he had 
assets. (6) These collateral warranties were deemed a great 
grievance ; and, after successive efforts to be relieved from them, 
the statute of 4 Anne, c. 16, made void not only all warranties 
by any tenant for life, as against any person in reversion or 
remainder, but as against the heir, all collateral warranties, by 
any ancestor who had no estate of inheritance in possession, (c) 
The statute of Anne was reenacted in New York in 1788, and 
adopted in Ehode Island as early as 1749 ; {d) but the New 
York Revised Statutes (e) have made a more thorough reforma- 
tion, for they have abolished both lineal and collateral warran- 
ties; with all their incidents, and made heirs and devisees an- 


(a) Co. Litt. 365, a. 

(b) 2 Blacks. Com. 301, 302. In the case of a conveyance of land with warranty, 
and assets descend to the heir of the jn*antor of greater value than the land, and 
that heir be a female who marries, her husband is rebutted, on the principle of avoid- 
ing circuity of action, from claiming the land under a title paramount to that of, the 
grantor; for in case of his recovery the purchaser would have an action on the war- 
ranty against hiin^and his wife. Bates v. Norcross, 17 Pick. Rep. 14. 

(c) The covenant real, together wuth almost all other real actions, was abolishediu 
England by tlie statute of 3 and 4 Wm. IV. c. 27. But if the decedent has an estate 
of inhMance in possession, and binds himself and his heirs by a general warranty^ 
the heirs arc barred with or without assets, and whether the warranty be lineal or col- 
lateral. Flynn v. Williams, 1 Iredell’s N. C. Rep. 509. 

{d) See 1 Sumner’s Rep. 358-363. In Virginia, according to the construction of 
the Act of 1785, (I Rev. Code, c. 13, p. 24,) all warranties, lineal or collateral, whicR 
descend without assets, are void as to the heirs,jbut all warranties, whether com- 
menced by disseisin or otherwise, are valid against the heirs of the warrantors, so fhr 
^ assets descend from the warrantors. • 2 Tucker’s Blacks. 303, noto 8. tortiaxfi 
Digest, vol. ii. 247. 

, (c) Vol. i. 739, sec. 141. 
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swerable upon the covenant or agreement of the ancestor or 
testator, to the extent of the lands descended or devised, (a) 
The settled lyxle of the common law is, that an express cove- 
nant will restrain or destroy a general implied covenant ; (6) but 
the New York statutes have further declared, ^ that no cove- 
nants shall be implied in any conveyance of r*l estate, 
whether such conveyance contairi%pecial covenants *or *470 
not. (rf) ^ These provisions leave the indemnity of the 
purchaser ,for failure of title, in cases free from fraud, to rest 
upon the express •covenants in the deed ; and they have wisely 
reduced the law on this head to certainty and precision, and 
dismissed all the learning of warranties, which abounds in the 
old books, and was distinguished for its abstruseness and subtle 
distinctions. It occupies a very large space in the Commenta- 
ries of Lord Coke, and in. the notes of Mr. Butler; and there 
was no part of the English law to which the ancient writers 
had more frequent recourse, to explain and illustrate their legal 
doctrines. Lord Coke declared “ the learning of v/arranties to 
bg one of the most curious and cunning learnings of the law;’’ 
but it is now admitted by Mr. Butler to have become, even in 
England, in most respects, a matter of speculation rather than 
of use. The ancient remedy on the warrantia charted had, how- 


(а) Tlio statute of Anno does not appear to have been generally or formally re- 
enacted in our American statute laws, because tlio law of lineal and collateral war- 
ranties never has been generally adopted in our American jurisprudence. 

(б) .Nokes’s case, 4 Co. 80, b. Deering v, Farrington, 1 Mod. Kep. 113. Merrill 
V. Frame, 4 Taunt. Rep. 329, Frost v, Raynioiid, 2 Caines, JSS. Weiser y. Weiscr, 
5 Watts, 279. Line v. Stephenson, 4 Bingham's N. C. 678. S. C. 5 Ibid. 183. 

(c) New York Revised Statute.s, vol. i. 738. sec. 140. 

, {d) The maxim caveat emptor is inapplicable to a purchaser from a trustee^ and he 
may set up a want of consideration or of title, as a defence to an action for the piir- 
chasc-moncy. Adams v. Humes, 9 Watts’s Rep. 305. But in a sale under a el^ncery 
decree, it has been hcM, that after distribution of the purchase-money, the purchaser, 
tkoiigh aftorwatds evicted by a superior title, cannot have tfio sale rescinded by the. 
co^rt. He must submit to his loss. Glenn v. Clapp, I'l Gill & Johnson, 1. Nor 
does a sale by a trustee in breach of trust, conclude the cestui que trust felackston u. 
Hemsworth Hospital, Duke on Charitable Uses, 644. 


. These provisions do not extend to an implied covenant of quiet enjoyment in a lease 
of a term of years. Such a lease is held not to be a conveyance of lands. Tone v. Brace, 
11 Paige’s B. 606. 
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eveir, this valuable incident : when the warrantor was voucbedi 
and judgment passed . against the tenant, the latter obtained 
judgment simultaneously against the warrantor, to^recover other 
lands of equal value. This was the consolidation of the origi- 
nal action with^e remedy over, Without the expense and delay 
of a cross suit. 

The remedy by the ancient warranty never had, as I pre- 
sume, any practical existence in any part of the United States, 
and personal covenants have superseded the old warranty; 
and they do not run with the land, but affect only the cove- 
nantor, and the assets in the hands of his representatives after 
his death, (b) The remedy is by^ an action of covenant against 
, the grantor, or his real or personal representatives, to 
*471 recover a compensation in damages for the land *Iost 
upon eviction for failure of title, (c) Upon eviction of 
the freehold, no personal action of covenant lay at common 
law upon the warranty. The party had only a writ of war- 
rantia charted upon bis warranty, to recover a recompense in 
value to the extent of his freehold. But if the eviction did n(lt 


(a) By the civil law, and also by that of France, and by the Louisianian Code, if 
the buyer, who is sued, fails to cite his vendor in warranty, the latter is not liable for 
the costs and damages resulting from defending the action. The vendor called in 
warranty may either defend the suit, or ahandon the defence, if he deems it hopeless. 
The Spanish law went to a severe extent, and by it the buyer, who failed to cite his 
vendor in warranty, lost all recourse on him. Delacroix v. Cciias, 20 Martin’s La. 
Kep. 356. 

(h) It has been doubted in Virginia, whether a pure warrantia chartm would lie in 
that state, since voucher was done away by statute. The technical words of a war- 
ranty were Ego et heredes mei warrantizabimus in perpetuum. But it was held that the 
covenant^ in a deed of bargain and sale, that the grantor would warrant and forever 
defend, was a personal covenant, and the bargainee was not driven to his ancient writ 
of warrantia chartte. Tabb v, Binford, 4 Leigh, 132. The covenant of warranty, says 
Mr. Ju^ice Story, in Stoddard v. Gibbs, 1 Sumner’s Rep. 263, is in this country 
deemed a personal covenant, and may not authorize a recovery oyer of the value from 
the heir, if he has assets, in a warrantia chartm, but only in an action of covenant ; yet 
that does not prevent the covenant of warranty from operating as a bar to the title 
of the heir by way of rebutter, when it descends upon him from the warranting an- 
cestor. 

(c) If land be taken bystatule for public purposes, •upon compensation being made, 
such an eviction is not by reason of defect of title, and is not within the meaning of 
the covenant for quiet enjoyment. Frost v. Earnest, 4 Wharton, 86. If att entire 
failure of title be shown, the purchaser may recover back the price paid without evic- 
tion. Laurans v. Gamier, 10 Robinson’s La. Rep. 425. 
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ctefjBat the freehold, and only interrupted the possession, for a 
terraf, as by lease for years, in that case the party evicted might 
have covenant* (d) The introduction of the personal covenants 
in lieu of the ancient warranty, has done away the value of this 
distinction ; and the usual personal covenants inserted in a con- 
veyance of the fee, are, 1. That the grantor is lawfully seised 
2. That he has good right to con^y ; 3. That the land is free 
from incumbrances;^ 4. That the grantee shall quietly enjoy; 
5, That the grantor will warrant and defend the title against 
all lawful claim^. The covenants of seisin, and of a right to 
convey, and that the land is free from incumbrances, are per- 
sonal covenants, not running ^yith Ihe land, or passing to the 
assignee ; ^ for, if not true, there is a breach of them as soon as 


(a) Pincombe v. Rudge, Hobart’s Rep. 3, g. Yelv. 130, S. C. If the grantee ac- 
cepts a (Iced without covenants, and the case be frcc^from fraud, he cannot recover 
back the consideration-money, though the title fails. Frost v. Hayrboud, 2 Gaines’s 
Rep. 188. Yeates, J., in 1 Serg. & Rawle, 447. Commonwealth v. M’Clanachnn, 4 
Randolph, 482. Abbott t), Allen, 2 Johns. Ch. Rep. 523. Emerson v. County of W., 
otireenlcaf, 88. Eighty u. Shorb, 3 Penn. Rep. 452. Krause v. Reigel, 2 Wharton, 
385. Caveat emptor is a fixed maxim in such cases, ecjually applicable to the transfer 
of lands and chattels. Maney v. Porter, 3 Humph. Tenn. Rep. 347. If land be sold 
in the absence of fraud, or of any parti(!ular agreement in favor of the title, the pur- 
chaser takes the title at his own risk, and a failure of title cannot be set , up as a de- 
fence to the note given for the purchase. Owings v. Thompson, 3 Scammon’s Rep. 
502.4 

1 A covenant that the grantor is seised in fee-simple of the premises conveyed, implies 
that he has the whole title.- Mills v. Gatlin, 22 Vt. (7 Washb.) 98. 

2 See Leland r. Stone, 10 Mass. R. 469, and Allen v. Lee, 1 Smith’s Ind. R. 12, wliore, 
under specia,! circumstances, the covenant against incumbrances was qualified by parol 
proof. A stipulation in a deed poll that the grantee, his heirs and assigns, shall erect and 
perpetudly maintain a fence between the granted premises and land adjoining, does not 
create an incumbrance on the granted premises, within the meaning of a covenant against 
incumbrances, in a deed subsequently made by the grantee. Parish v. Whitney, 3 Gray, 
516, The existence of a highway over land conveyed at the time of the conveyaisce, is a 
bre^h of this covenant, though such existence was known to the grantee at the time of 
the purchase. Butler v.'Gale, 27 Vt. (1 Wms.) 789. A covenant In. a deed of “a good 
right to sell and convey ” does not imply a warranty of absolute title, but only of actual 
seisin and possession. Raymond v. Raymond, 10 Cush. (Mass.) 134. 

The words “ grant, bargain, and sell,” and the usual covenants against incumbrances, 
&o*,in an administrator’s deed, devolve no personal liability on the grantor, even where the 
deed is not signed as administrator. Shontz v. Brown, 27 Penn. State R. 123. 

2 Swasey V. Brooks, 80 Vt. (1 Shaw,) 692. But the* statute of Maine has changed the 
rule of common law. Allen v. Little, 36 Maine, 170, 

4 Beaupland r. McKeen, 28 Penn. St^te R. 124. 
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deed is executed, and they become choses in action^ which 
are not technically assignable, (a) ^ But the covenant of war- 
ranty, and the covenant for quiet enjoyment, are prospective, 
and an actual ouster or eviction is necessary to constitute a 
breach of them. (6) ^ They are, therefore, in the nature of real 


{a) Bradshaw’s case, 9 Co. 60. Muacot v. Ballet, Cro. J. 369. Glinistcr v, Aud- 
ley, T, Raym. 14. Hamilton v. Wilson, 4 Johns. Rep. 72. Logan i?. Moulder, I 
Pike’s Ark, Rep. 323. Lomax’s Dig. vol. ii. 271. Clark v. Swift, 3 Metcalf, 390. 
Greenhy v. Wileocks, 2 Johns. Rep. 1. Kerr v. Shaw, 13 Ibitl. 236. Booth v. Starr, 
2 Conn. Rep. 244. Mitchell v. Warner, 6 Ibid. 497. Withy v. Mumford, 5 Cowen’s 
Rep. 137. Birncy « Ilann, 3. A. K. Marshall’s Rep. 324. Innos v. Agnew, 1 Ohio 
Rep. 389, (179, 2d cd.) Parsons, Ch. J., in Marston v. Ildbbs, 2 Mass. Rep. 439, 
Bickford v. Page, Ibid. 455. Chapman Holmes, 5 Halsted’s Rep. 20. Garfield v, 
Williams, 2 Vt. Rep. 327. Ch. J., in Thayer v. CIcmence, 22 Pick. 493.® Tho 
covenant of warranty is not broken without eviction by paramount title, and many 
circumstances have been held to be tantamount to an ouster in some of tho states and 
denied in others. See the cases pro and con. cited by Mr. Wilcox, in his learned 
note to 10 Ohio Rep.* 317-335.^ In New Hampshire, Massachusetts, and Ohio, a 
seisin in fact, and whether by right or wrong, has been held to satisfy tho covenant of 
•seisin. 1 N. H. Rep. 175. 2 ^^ass. Rep. 439. 3 Ohio Rep. ’220, 525. But this con- 
struction of the covenant of seisin does not do it justice, and it does not prevail’ in 
other states.® 

(h) Emerson v. Proprietors in Minot, I Mass. Rep. 464. Kelly v. Dutch Church, 


^ If the grantor covenant that he has seisin, but 1ms none, and tho grantee is evicted, 
though under a mortgage which he had assumed, but neglected to pay, this will be no 
defence by tho grantor to an action on the breach of the covenant of seisin. Bingham v. 
Weiderwax, 1 Coinst. R. 509. So, a covenant of seisin is broken, if the grantor, at the 
time of the conveyance, do not own .such things affixed to the freehold as would pass by 
a conveyance of the land, as a quantity of rails erected into fence. Mott v. Talrner, 

I Cornst. R. 564. And if, though the grantor be seised in fact, it be without good title. 
Parker a. Brown, 16 N. H. 176. 

A covenant to give a deed of lands, with tho usual covenants of warranty, &c., is not 
performed by merely giving such a deed where the grantor has no title; the deed must be 
jyooil in substance as well as form. Little v. Paddlcford, 13 N. Hamp. R. 167. Everson v. 
Kirtland, 4 Paige’s R. 628. See, also, Bowen v. Thrall, 2 Wms. (28 Vt.) 382. 

s A grantee in a deed coiitaining a covenant of warranty, who immediately mortgages 
back tl?e estate to his grantor and afterwards gives him possession under tho mortgage, 
becoming his tenant, cannot maintain an action onr the covenant of warranty in the deed 
to himself, on account of an entry and ouster by one having a better title than his grantor, 
because such entry and ouster is not against his possession, but against that of his 
gmntor. Gilman v. Haven, 11 Cnsh. 830. Reed v. Pierce, 86 Maine, 456. McCoy 
Lord, 19 Barb. 18. Norton v. Jackson, 6 Cal. 262. Hannah Henderson, 4 lod. n4. 
Hale 1 ?. New Orleans, 13 La. An. 499. ** 

« Pillsbury v. Mitchell, 6 Wis. 7. ^ ’ 

• * vide Moore ,w. Vail, 17 III. 186. Reese v. MoQuilkin, 7 Ind. 460. Gilman «. Hoven, 

II Cush. (Mass.) 880. Picket v. Picket, 6 Ohio, (N. S.) 626.. 

® JBy the law of Missouri, a person conveying laad of which at the time he has no seisin, 
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opv^nants, and they rup with the land conveyed, and descend 
to heirs, and vest in assignees or the purchaser*^ The distinc- 
tion taken in ^the American cases is supported by the general 
current of English authorities, which assume the principle 
that covenant does not *lie by an assignee for a breach ^472 
done before his time, (a) On the other hand, it was 


2 HilPs Rep. 105. If the ouster be lawful, the tenant may yield to a dispossession, 
and have his remedy on his covenant without involving himself in a lawsuit to defend 
a bad title. Hamilton Cutts, 4 Mass. Rep. 352. Mr. Justice Wilde, in Sprague v. 
Baker, 17 Mass. Rep. 589, was inclined strongly to the opinion, that if an incumbrance 
be enforced and discharged after an assignment by the covenanted, the assignee ought 
to be able to sue on it as principally concefned in it. 

(a) Lewes v. Ridge, Cro. E. 863. Comyn’s Dig. tit. Covenant, B. 3. Lucy v, Lev- 
ington, 2 Lev, 26. Andrew rearce, 4 Bos. & Pull, 158. Covenants which run 
with the land arc exceptions to the rule of the common law that choses in action can- 
not be assigned. They cannot be separated from the land and transferred without it, 
but they go with the land a6 being annexed to the estate, and bind the parties in 
respect to the privity of estate.®* But this is to bo understood w’ith the qualification 
that the covenants will pass where the possession goes Jroin one person to another by 
deed, and there is afterwards a total failure of title, and a subsequent eviction. Bcd- 
dofe r. Wadsworth, 21 Wendell, 120. The assignee, by reason of the privity of estate, 
is entitled to the benefit of, and is bound by, all covenants running with the land. 
Spencer’s case, 5 Co. 17 b. Spencer’s case is memorable in the English judicial 
history for the refined distinctions which have been raised on the vexed question, 
what covenants do and do not run with the land. Sergeant Williams, in his note to 
1 Saund. 240, n. 3, says, that the better opinion seems to be, that the assignee of the 
reversion could not bring an action of covenant nt common law prior to the statute of 
32 Henry VIII., and that at common law covenants ran with the land, but not with 
the reversion. The numerous decisions, English and American, on this intricate head 
of the law of real property, are very industriously collected in Smith’s Leading Cases, 
under the title of Spencer’s case. Law Library, N. S. vol. xxvii. If a lessor grants 
over his reversion, he shall not have an action for rent due after his assignment, for 
the privity of contract follows the estate. Walker’s ca.so,3 Co.. 22. And the assignee 
or purchaser of a covenant of warranty running with the land, who is evicted, may 
sue any one or more of the covenantors, whether immediate or remote, but he must 
show a damage to himself from the breach alleged, by first making satisfaction upon 


has power to make a covenant of warranty which will run with the land. Vancourt v, 
Moore, 26 Mis. (5 Jones,) 92. 

1 A covenant in a lease that the tenant shall quietly enjoy the premises, /ree /row moles^ 
tation from or by any person, is not broken by a forcible disturbance by a mob, against the 
will of the oovenantor. Surget v, s!V.righi, 11 S. & Marsh. K. 87. See ^so Bantin o. 
Robertson, 2 Strobh. B. 866. Under a paroWease, an agreement for quiet eitioyment, but 
not for good title, will be implied. Bandy v, Cartwright, 20 Eng. L. & Kq, 874. Carter v. 
Denman, 8 Zabr. 260, But see Blydenburgh v. Cotheal, 1 Duer,(N. Y.) 176. 

5* Lawrence v. Senter, 4 Snqed, (Tenn.) 62, 
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dneidedj by the K.* B., in Kingly, N0ttle,(a) that a covena# 
of seisin did run with the land, and the assignee might stiCj cm 
the ground that want of seisin is a continual breach. The rea- 
son assigned for this last decision is too refined to be sound; 
The breach is single, enjire and perfect in the first instance. It 
is, however, to be regretted, that the technical scruple that a 
chose in action was not assignable, does necessarily prevent the 
assignee from availing himself of any, or of all the covenh^nts. 
He is the most interested, and. the most fit person to claim the 
indemnity secured by them, for the compensation belongs to 
him, as the last purchaser and the first sufferer. 

The general covenant, that the grantor will warrant and de- 
fend the title, (and which is usually the concluding and sweep- 
ing covenant in a deed,) is also a personal covenant,' binding on 
the personal representatives of the covenantor ; and it is not a 


his own covenant to the persou? evicted ; in like manner as the holder of negotiable 
paper may sue his immediate or any prior indorser, after he has taken vp the paper 
from the holder below him. Kingdoii v. Nottle, 1 Maulo & Selw. 555. 4 Ibid. 55. 
•Withy i\ Muinford, 5 Cowcn\s Hop. 137. Murkland v. Crump, 1 Dev. & Battle, 94.^ 
In ISoianan v. AVclla, 17 Wendell, 136, Mr. Justice Cowen discusses at largo the 
doctrine of inherent covenants running with the land, and of an assignable character, 
in contradistinction to those which are collateral or personal. The numerous author^ 
ities arc fully and ably reviewed from the leading authority of Spencer’s ca.se, 5 Co. 
16, and that of Bally v. Wells, 3 Wils. 27, which is a condensation of the resolutions 
in the other, and he concluded that to render a covenant available to the assignee of 
a lease, it must be touching or concerning the thing demised, as aiFccting the valtioof 
the reversion, or the term, or influencing the rent,^ 

(a) 1 Maulo & Selw. 355. 4 Ibid. .53. In Ohio, the Covenant of seisin, whett the 
covenantor is in possession claiming title, is held to be a real covenant running with 
the land. But if he be not in possession, and the title be defective, it is in the nattttts 
of a personal covenant, and is broken as soon as made, and never attaches to the land, 
Adm’rs of Backus v. McCoy, 3 Ohio Kep. 211. This was in accordance with the 
English decisions in Maule & Sclwyn ; but those decisions have been severely criticised 
and c^yndemned by the Supreme Court of Connecticut, in Mitchell i\ Warner, 5 Conn* 
Kep. 497. ! 


1 i:.a\^renee t;. Senter, 4 Sneed, (Tenn.) 62. ' 

• Such covenant is not broken by the entry and occupancy of the commonwealth, Ih 
the exercise of the right of eminent domain. Dofcbins tr. Brown, 12 Penn. It 
(d Jones,) 76. Nor by a mere trespass of tCe grantor. Mayor, &c. of New York e. 
Mahie, 8 Keni. 161. It means only that the grantee shall not be evicted by paramount 
title, Howard e. Doolittle, 8 Differ, (N. Y.) 464. Parker v. Dunn, 2 Jonesy Law, (N. C.) 
208. 
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covenant real, in the sense of the old feudal law, confining the 
remedy to voucher, or warraniia churtce. It is in effect a cove- 
nant for quiet^enjoyment. {a) ^ The ancient remedy is inade- 
quate and inexpedient, and has become entirely obsolete, (b) 
The distinction between the covenants that are in gross and 
covenants that run with the land, (and which are covenants 
real, annexed to or connected with the estate, and beneficial to 
the owner of it, and to him only,) would seem to rest 
principally on this ground, *that to make a covenant run *473 
with the land, theA must be a subsisting privity of estate 
between the covenanting parties, (c) ^ A covenant to pay rent, 
or to produce title-deeds, or for renewal, are covenants of the lat- 
ter character, and they run with the land, (d) All covenants con- 


(a) Caldwell v. Kirkpatrick, 6 Alabama Rep. 60. 

(If) Parsons, Ch. J., in Gore v. Brazier, 3 Mass. Rep. 544, 545, and in Mar.ston v. 
Hobbs, 2 Ibid. 438. Townsend v. Morris, 6 Cowen’s Rep. 123; and Til«>hnian, Ch. 
J., in Bender v. Fronibcrj^cr, 4 Dali. Rep. 442. A covenant to exeeute and deliver a 
good and sufticicnt deed of the land in fee, means an operative and cifeetual con- 
veyance, one that carries with it a good and sullident title. Clutc v. Robinson, 2 
Johns. Rep. 595. Judson v. Wass, 11 Ibid. 525. Carpenter v. Bailey, 17 Wendell, 
244.8 

(o) Lord Kenyon, in Webb v. Russell, 3 Term Rep. 402. Lord Ellenborougb, in 
Stevenson v. Lambard, 2 East’s Kcj). 580. Roach r. Wadbam, 6 Ibid. 289. Bayloy, 
J., in Paul V, Nurse, 8 Barn. & Cress, 486. Hurd v, Curtis, 19 Pick. Rep. 459. 

(d) Spencer’s case, 5 Co. 16 a. Vyvyan v. Arthur, 1 Barn. & Cress. 416. Ver- 

1 A covenant in a sub-loase to indemnify the tenant against covenants in the original 
lease, does not run with the land, so as to make the assignee of the sub-lessor (the cove- 
nantor and first lessee) liable. Doughty v. Bowman, 11 Q. B. 444. Assignee of a lease it 
not liable for breaches by persons preceding him in the estate, 'fillotson v. Boyd, 4 Sandf, 
S, C. R. 616. A covenant relating to things, not m esfst, to be done on the land, does not 
bind the assignee, unless named in the covenant. Tallman v. Coffin, 4 Comst. R. 134. 

^ Covenants by a ksgor to repnir run with the land. Allen v. Culver, 3 Denio’s R. 286* 
'Martyn t?. Williams, 38 Kng. L. & Eq, 462. 

The right to reimbursement for the use of a party-wall is personal, and does not pass to 
a grantee of the iot. Todd v. Stokes, 10 Barr’s R. 165. Id. 219. But where A.*covo- 
nanted to pay to B.,“ his executors, administrators, or assigns,” one half the value of a party- 
wall which B. was about to build, the value to be appraised at the time of use, and agreed 
“ that these covenauts shall bind the lands covered or to be covered by said party and 
division wall, and the successive owners thereof for the time being, respectively,” the 
said covenant enures to the benefit of the grantee of the land of the covenantee, and not 
to the benefit of the executor of the Covenantee. Woyman v, Ringold, 1 Bradf. (N. Y.) 40. 

* The words “good and sufficient deed ” refer only to the form of conveyance, and not. 
to the interest intended to be conveyed. Brown v. Covilland, 6 Cal. 666. But in New 
York, the vendor is bound to convey the estate free frotn incumbrances, and not merely to 
execute a conveyance sufficient in form. Bnrwell v. Jackson, 6 Selden, 586. 

VOL. VI. 49 
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corning title run with the land, with the exception of those that 
are broken before the land passes, (a)^ 

There are implied as well as express coven^ts concerning 
land, and the former run with the land.^ Tlje grant of a water- 
course implies a covenant by the grantor not to disturb the 
grantee in the enjoyment of it. Any disturbance in the enjoy- 
ment of property contrary to the grant of the party creating the 
disturbance, is a breach of covenant, (/j) In Pennsylvania, Dela- 
ware, Illinois, Indiana, Missouri, Mississippi,^ and Alabama, it 
is declared by statute, that the words grants bargain and selly iyj 


non V. Smith, 5 Barn. & Aid. 1. J?.oe r.* Ilayley, 12 Eiisfs Rep. 469.* Coyenant 
for rent will not lie again-st the assignee of the lessee, if he assigns his interest in the 
premises before the rent becomes due. Paul v. Nurse, 8 Barn. & Cress. 486. The 
assignee is liable only for covenant.-? broken while he continue.s assignee. He Is liable 
only on the privity of estate ; and he may discharge himself of liability for subsequent 
breaches by assigning to another. Lekeux v. Nash, Str. Hep. 1221. Valliant v. 
Dodemede, 2 Atk. Rep. 546. Churchwardens v. Smith, 3 Burr. Rep. 1271. Taylor r. 
Sliuni, 1 Bo.s. Pull. 21. Armstrong o. Wheeler, 9 Cowen’s Rep. 88.6 But he i.*? 
liable for a breach incurred in his own time, though the action bo not commenced 
until after he has as.signed the premises. Harley r. King, 2 Crompton, Meeson & 
Hoscoe, 18. The New York Revised Statutes, vol. i. 747, sec. 24, would seem implied- 
ly to ^hiivc destroyed all remedy by action by assignees of lessees against as.signccs 
of lessors upon covenants against incumbrances, or relating to the title or possession 
of the premises demised. There must have been some mistake in tlie arrangement 
or language of tlie section, for the provision in the statute of 32 Hon. VIII. c*. 34, 
was adopted in all the prior revisions of the statute law of New York, and it never 
could have been the intention to abolish it. 

(а) An able writer in the London Law Magazine, No. 22, art. 4, (vol. x. p. 342,) 
discusses the character of the covenant for the production of title deeds, and con- 
cludes that the beiieht of this covenant will run with the land of the coveuaiitcc, so 
long as a privity of estate subsists between the owners of the several estates to which 
the deeds relate, but no longer. 

(б) Russel V. Gulwel, Cro. E. 657. Bayley, J., in Seddon v. Senate, 13 East’s 
Rep. 78, 79. 


1 By covenant in a deed “ that the grantor wilf never make any claim to the land, and 
that he will warrant and defend the same free from all incumbrances by him made,” he is 
not estopped to claim the land under a title subsequently acquired by him. Partridge v. 
Patton, 33 Maine, (3 Bed.) 3§3; and see, on this point. Miller v. Ewing, 6 Cush. 34. 

2 In a deed, it seems^ that any words showing the infent of the parties to do or not to do 
a certain thing, will make an exprat covenant. Levering v. Lovering, 13 N. Ilamp. R* 
613. * The covenant of. seisin will not be implied. Fowler r. Smith, 2 Cal. 39. 

« Bush V. Cooper, 26 Miss. 699. 

' ♦ Van Kenneslacr v. Boncsteel, 24 Barb. 365. 

6 Engels V. McKinley, 6 Cal. 163. 
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conveyances in fee, shall, unless especially restrained, amount 
to a covenant that the grantor was seised of an estate in fee, 
freed from incumbrances done or suffered by him, and for quiet 
enjoyment as against his acts. But, in Gratz v. Ewalt, {a) it 
was adjudged, that those word^ in the Pennsylvania statute of 
1715, (and the decision will equally apply to the same statutory 
language in the other states,) did not amount to a general war- 
ranty, but merely to a covenant that the grantor had not done 
any act, nor created any incumbrance, whereby the estate might 
be defeated. Upon this construction, the words of the 
^afute *are divested of all dangerous tendene.y; and '*474 
they amount to no more than did the provision in the 
English statute of 6 Anne, c. 35, sec. 30, upon the same words. 
It may not be ‘very inconvenient thaj those granting words 
should imply a covenant against the secret acts of the grantor ; 
but beyond that point there is great danger of imposition upon 
the ignorant and the unwary, if any covenant be implied, that 
it is not stipulated in clear and precise terms, {b) In New York, 
it was decided, in Frost v. Raymond^ (c) and proved by an ex- 
amination of the authorities, that the words, “ grant, bargain, 
sell, alien and confirm,” did not imply a covenant of title in 
a conveyance in fee ; though the word “ grant ” or the word 
“ demise ” would imply a covenant of title in a lease for years. 
The word “ give,” it was also shown, in that case, would * 
amount to an implied warranty during the life of the feoffor, [d) 


# (a) 2 Binney's Rep. 95. Latham v, Morgan, 1 Smcdes & Marshall’s Miss. Ch. Rop. 
611, S.P. 

(1) Where a deed contains an express covenant, as of warranty, that constitutes 
the extent of the liability of the grantor, and does away the implied covenants. 
Vanderkarr r. Vanderkarr, 11 Johns. Rep. 122. Weems u. McCaughan, 7 Smcdes 
& Marshall, 422. 

(c) 2 Gaines's Rep. 188. 

(flf) The case of Grannis v. Clark, 8 Cowen's Rep. 36, is to the same effect, rela- 
tive to the words ffrant and demise ; and in an action on those (covenants, it is not 
necessary to aver an eviction. Covenant will lie on the word grant in the assignment 
of a lease. Baber u. Harris, 1 Perry & Davison, 360. So the word demise^ in a lease, 
implies a covenant for title and foi^ quiet enjoyment. Line v, Stephenson, 5 Bing- 
ham’s N. C. 183. Crouch v, Fowle, 9 N. H. Rep. 222.^^ The word demise in a lease 


1 Vernamr. Smith, 16 N. Y. (1 Smith,) 327. 
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But this doctrine, though deemed sound, and applicable in those 
states which continue to be governed on this point by* com- 
mon law, has ceased to have any operation in New York, under 
the provision in the Revised Statutes. In North Carolina arid 
Alabama, the words “ give, grjfnt, bargain, sell,” dec., do not 
imply any warranty of title ; (a) and this is the conclusion which 
sound policy would dictate. To imply covenants of warranty 
from the granting words in a deed, is making those words oper- 
ate very often as a trap to the unwary. 

The measure of damages, in actions on these personal cove- 
nants^, is regulated, in some degree, by the rule on the ancient 
warranty. At common law, 09011 voucher, or upon the writ of 
warrantia charted^ the demandant recovered of the warrantor or 
heir, other landsj of equal value with the lands from 
*475 which the feoffee was evicted. The value *was com- 
puted as it existed when the warranty was made ; so 
that, though the land had afterwards become of increased value, 
by the discovery of a mine,, or by buildings, or otR%i:jy|^^^,^yet 
the warrantor was not to render in value, according to ime then 
state of things, but as the land was when he made the war- 
ranty. (6) And when personal covenants were introduced as a 
substitute for the remedy on the voucher and warranty, the es- 
tablished measure of compensation was not varied or affected. 
The buyer, on the covenant of seisin, recovers back the consid- 
eration-money and interest, and no more. The , interest is to 
countervail the claim for mesne profits, to which the grantee is 
liable*, and is, and ought to be, cbmmensurate in point of time 
with the legal claim to mesne profits. The grantor has no con- 


for years, imports a covenant for quiet enjoyment by the lessee during the con- 
tinuajice of the estate created by the lease, but no longer. Adams* v. Gibney, 0 Bing. 
656. 

(tt) Rickets v, Dickins, 1 Murphey’s Rep. .343. Powell v. Lyle 9 ,,Ibid. 348. Roe- 
buck V. Duproy, 2 Alabama Rep. 535.^ 

{b) Bracton, dc Warrantia, lib. 5, c. 13, see. 3. Bro. tit. Voucher, pi. 69. Ibid, 
tit. RecQuer in Value, pi. 59. Yearbook, 30 Edw. III. 14 b. Ibid. 19 Hen. VI. 
46 a, 61 a. Ballet u. Ballet, Godb. 151. 


1 Huntley v. Waddell, 12 Ired. 82. Dow v, Lewis, 4 Gray, (Mass.) 468. Raymond v» 
Raymond, 10 Cush. (Mass.) 134. Shontz v. Brown, 2^ Penn. State R. 123. 
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cern with the subsequent rise or fall of the land by accidental 
circumstances, or with the beneficial improvements made by 
the purchaser, twho cannot recover any dayiages, either for the 
improvements or the increased value. This appears to be the 
general rule in this country, {d) But, on the covenant of war- 
ranty, the measure of damages, in Massachusetts, Maine, Ver- 
mont, and Connecticut, is the value of the land at the time of 
eviction, without regard to the consideration in the deed, (b) 


(a) Staats i;. Ten Eyck, 3 Gaines’s Rep. 111. Pitcher u. Living^ston, 4 Johns. Rep. 
1« Rennet v. Jenkins, 13 Ibid. 50. Marston r. Hobbs, 2 Mass* Rep. 433. Caswell 
V, Wendell, 4 Ibid. 108. Smith v. Stronj^f 14 Pick. 128. Sterling v. Pect, 14 Conn. 
Rep. 245. Bender v. Fromberger, 4 Dali. Rep. 441. Wilson c. Forbes, 2 Dev. N. C. 
Rep. 30. Seamore v. Harlan, 3 Dana’s Ken. Rep. 415. Tnpicy v, Labcaurac, I 
Missouri Rep. 552. Martin v. Long, 3 Ibid. 391. Earley. Middleton,! Cbeves’s 
S. C, Rep. 127. Buckmastcr v, Grundy, 1 Scamrnon’s Rep. 312, 313. Goldthwaite, 
J:, in 4 Alabama Rcp.#3I.i 

(h) Gore V. Braxicr, 3 Mass. Rep. 523. Parker, J., in Caswell v. Wendell, 4 Ibid. 
108. Bigelow v'. Jones, Ibid. 512. Sweet y. Patrick, 3 Fairfield, 1. Sterling y. Peet, 
14 Conn, Rep. 245. Strong v. Shumway, D. Chipman’s Hep. 110. Park y. Bates,* 
12 Vermont Rep. 38 1.^ But in Sumner v, Williams, 8 Mass. Rep. 163, 221, it was 
afterwarijs held, that on the covenants with respect to title as to warranty, &c., that 
the true measure of damages was the consideration-money and interest.^ This was 
formerly the rule also in South Carolina. Liber v. Parsons, 1 Bay’s Rep. 19. Gue- 
rard v. Rivers, Ibid. 265. Witherspoon v. Andet;pon, 3 Desaus. E(p Rep. 245. Bat 
the rule is now settled in South Carolina, according to the English common-law doc- 
trine. Henning y. Withers, 2 Treadw. S. C. Const. Rep. 584. Ware y. Wcaihnall, 
2 M’Cord’s Kop. 413. Bond v. Qiiattlcbaum, 1 Ibid. 584, and statute of 1824, In 
Louisiana, the vendee, on eviction, is allowed to show the increased value of the land 
at the time of eviction aJ:)ove the original price, and tliat value, under certain qualih- 
cations, may form part of the damages. Bissell v. Erwin, 13 La. Rep. 143.^ Such 
increase only is allowed as the parties could have had in contemplation at the time of 
the sale, and not the enormous increase produced from unforeseen or transient causes. 
In Ohio, the rule of damages for breach of covenants of seisin and quiet enjoyment, 
and of warranty of title, is the consideration-money and interest, with some excep- 
tions ; and if lie has enjoyed the rents and profits, it stops the claim for interest, so 
far as ho is accountable over for those rents and profits. Clark v, Parr, 14 Ohio Rep. 
U8.S 


1 Davis 17. Smith, 6 Geo. R, 274. Bingham v. Weiderwax, 1 Comst. R. 609. Cathcart 
y* Bowman, 6 Barr’s R. 817. Blake y. BurnhaM, 3 Wms. (29 Vt.) 487, Rutting v Her- 
bert, 35 N. H. 120. 

* Also in Mississippi. Phipps v. Tarpley, 81 Miss. (2 George,) 488. 

* See Byrnes v. Rich, 6 Gray, (MaaH.) 518. 

< Weber y. Coussy, 12 La. An. 634. 

» Lloyd y. Quimby, 5 Ohio, (N. S.) 262. 

49 ^ 
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This may greatly exceed the value and the price of the land at 
the time of the sale ; bat the rule was adopted in the first set- 
tlement of th^ country, when the value of«the land con- 
•476 sisted chiefly in the improvements •made by the occu- 
pants ; and if the warranty would not have secured to 
them the value of those improvements, it would not have been 
of much benefit to them. In other states, the measure of dam- 
ages, on a total failure of title, even on the covenant of war- 
ranty, is the value of the land at the execution of- the deed ; 
and the evidence of that value is the consideration money, with 
interest and costs, (a) If the subsisting incumbrances absorb 
the value of the land, and the q*aiet enjoyment be disturbed by 
eviction by paramount title, the measure of damages is the same 
as under the covenants of seisin and of warranty. The uniform 
rule is, to allow the consideration-money, with interest and 
costs, and no rriore. If the incumbrance has# not been extin- 
guished by the purchaser, and there has been no eviction under 
.it, he will reco\rer only nominal damages, inasmuch as it is un- 
certain whether he would ever be disturbed, (b) ’ If, however, 


(а) Soo the cases cited in note a, supra ; and see, also, Talbot v. Bedford, Cooke’s 
Tenn. Rep. 447 ; Lowthcr v. The Commonwealth, 1 Hen. & Munf. 202 ; Crenshaw 
«. Smith, Munf. Rep. 41. 'j ; Stout u. Jackson, 2 Kaiid. Rep. 132 ; Stewart v. Drake, 
4 Hulsted’s Kop. 139 \ Bonnet r. Jenkins, 13 Johns. Rep. 50 ; Phillips v. Smith, I 
Konh Carolina Law Repository, 475 j Cox v. Strode, 2 Bibb’s Rep. 273 ; Booker v. 
Bell, 3 Ibid. 175. The rule in Virginia has been fluctuating. In Mills v. Bell, 3 Call’s 
Rep 326, it was the value at the time of eviction. In Nelson v* Matthews, 2 Hen. & 
Munf. 1G4, it was the value at the time of the contract; and the discussions and de- 
cisions in Stout V. Jackson, have settled the rule in that state, that the proper measure 
of damages is the value of the land at the time of the warranty ; and the purchaser 
does not recover of the vendor the value of his improvements. See also to the S. P. 

(б) Prescott u. Trueman, 4 Mass. Rop. 627. Delavcrgnc v. Norris, 7 Johns. Rep. 
353 .^ . 


1 ^ an action upon the defendant’s covenant of freedom from incumbrances contained in 
a deed, the breach being an outstanding mortgage under which the mortgagee has since, 
taken possession, the plaintiff having nc|j|her purchased nor discharged the mortgage, can 
recover only nominal damages. Stowell u. Bennett, 84 Maine, (4 Red.) 422. If the grantor 
removes the incumbrance, the measure of damages will b^the sum paid for such removal, 
together with compensation for his trouble and exp|n 5 e. Wilson v. Wilson, 6 Foster, 229. 
Hill V. Samuel, 31 Miss. (2 George,) 307. 

a Pillsburyr. Mitchell, 5 Wis. 17. Hill v, Butler, 6 Ohio, (N. S.) 207. Overhirer 
MoCollister, 10 Ind. 41, 
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the grantor had notice* to remove the incumbrance, and refused, 
equity would undoubtedly compel him to ra^ise it, and decree a 
general performance of a covenant of indemnity, though it 
sounds only in damages* (a) The ultimate extent of the 
vendor\s responsibility, * under all or any of the usual *477 
covenants in his deed, is the purchase-money, with inter- 
est; and this I presume- to be the prevalent rule throughout the 
United States. (5) ^ 

If the eviction^ be only of a part of the land purchased, the 
damages to be recovered under the covenant of seisin are a 
ratable part of the original price ; and they are to bear the 
same ratio to' the whole consideration that the value of the 
land, to which the title has failed, bears to the value of the 
whole tract. The contract is not rescinded, so as to entitle the 
vendee to recover back the whole consideration-money, but only 
to the amount of the relative value of the part lost, (g) The 


in Virginin, Thrclkeld Fitzhugh, 2 Leigh, 451. The party evicted recovers on his 
warranty the purcli.isc-itioncy, with interest from tho|pviction, and the costs and dam- 
ages thereon. See also, in support of the general rule, Blackwell v. The Justices of 
Lawrence County, 1 Blackford’s Ind. Ilep. 26G, note ; Sheets ?f. Andrews, 2 Ibid. 
274 ; Adm’rs of Backus v. McCoy, 3 Ohio Hep. 221. The just measure of damages 
for breach of covenant to convey land, is the value of the land at the time the con- 
veyanee was to be made. McKee v. Brandon, 2 Scammon’s 111. Kcp. 339. 

(a) Funk v. Voncida, 11 Serg, & Itawle, 109, where the authorities are collected 
and enforced in the leariipd opinion of Mr. Justice Duncan ; and where he shows the 
ancient rule, under the writ of n'arrantia chartm qui timet implicari. 

{b) Pitcher v. Livingston, 4 Johns. Kep. 1. Caswell r. Wendell, 4 Mass. Kep. 108. 
Bickford v. Page, 2 Ibid. 455. Sumner v. Williams, 8 Mass. Rep. 162, 221. Nich- 
ols V. Walter, 8 Mass. Rep. 243. Logan v. Moulder, I Arkansas (Pike) Rep. 323. If 
the vendor has title, and refuses to convey according to contract, or disables himself 
from conveying by selling to a stranger, the rule of damages is the value of the land 
when the conveyance ought to have been made. Dustin a. Newcomer, 8 Ohio Rep. 
49. Hopkins v. Lee, 6 Wheaton, 109. Hopkins v. Yowell, 5 Yerger’s Rep. 305. 
Upon a covenant against incumbrances, the rule of damages is the amount ^aid to 
extinguish the incumbrance, provided the same does not exceed the consideration- 
money and interest. Foote v, Burnet, 10 Ohio Rep. 317. Where the conduct of the 
vendor is fraudulent, the vendee is not limited to the rule of damages, viz. : the 
purchase-money with interest, but his claim^dll be permitted to reach the value of 
the land at the time of the breach, with interest. Wilson v. Spencer, 11 Leigh’s Rep. 
261 . ^ 

(c) Morris v. Phelps, 5 Johns. Rep. 49. Guthrie v. Pugslcys, 12 Ibid. 126. Dim- 


^ This is the rule in Tennessee. Kincaid v. Brittain, 6 Sneed, (Tenn.) 119. 
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French code adopts the same rule df compensation on eviction 
of part only of the subject ; but it allows the whole sale to be 
vacated, if the eviction be of such consequence rdatively to the 
whole purchase, that the purchase would not have been made 
without the parf lost. This has*^the appearance of refined jus- 
tice ; but the prosecution of such an inquiry must, in many 
cases, be very difficult and delusive ; and this part of the pro- 
vision, allowing tlje contract to be rescinded, has been dropped 
in Louisiana, [a) The measure of compensation for a defi- 
ciency in the quantity of land, in the case of a sale by the 
acre, unattended by special circumstances, has been assumed, 
in some cases, to be the average^ and not the relative value. (6) 
But in cases of eviction of a specific part, justice evi- 
*478 dently requires that the relative, instead of *the average 
value, be taken as the rule of computation ; for though 
the part lost may not be one tenth part of the quantity of land 
purchased, it may be nine tenths of the value of the whole ; or 
it may be one half part of the land sold, and yet it may be the 
rocky or the barren paij^ of the farm, and not one hundredth 
part of the value of the remaining moiety.^ 

Tlie French law, prior to the revolution, gave to the buyer a 
compensation for improvements, and the increased value of the 
land, in addition to the restitution of the price, with interest and 
costs. It was founded on the Roman law ; but the provision 
was destitute of fixedness and precision, (c) * Th«^ Code Napo- 


mick V. Lockwood, 10 Wendell, 142. Sec, also, Beauchamp v, Damory, Year Book, 
29 Edw. III. 4, and 13 Edw. IV. 3 ; Gray v, Briscoe, Noy’s Rep. 142 ; Dig. 21, 2, 
13; Ibid. 64, § 3; Potliicr, Trait(^ du Cont.de Vente, Nos. 99, 139, 142, all which 
cases are cited in Morris v. Phelps. 

(а) Code Napoleon, art. 1636, 1637. Civil Code of Louisiana, No. 2490. 

(б) a Hen. and Munf. 178. 4 Munf. 332.2 

(c) Pothier, Traitd du Cont. de Vente, Nos. 132-141. Inst. Droit Francois, par 
Argon, tom. ii. liv. 3, c. 23. It was declared, in Edwards v, Martin’s Heirs, 19 La. 
Rep. 284, on a learned discussion of the Roman law, that by that law the purchaser, 
in a case of warranty, must be indemnified to the extent of the interest he had in not 
being evicted, but the damages were not to exceed the value of the subject-matter of 

1 The rule is laid down in accordance with the doctrine of the text in Grifl3ln v. Rey- 
nolds, II How. (U. S.) 609. 

3 Stow r. Bozeman, 29 Ala. 397. 
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leon {a) has rescued the rule from the guidance of loose and 
arbitrary discretion, and reduced it to certainty. It allows the 
purchaser, ojg eviction, to recover the price, and the mesne 
profits which he is obliged to pay to the owner, and his costs 
and expenses, and the increased value of the lands, independent 
of the acts of the purchaser, and also the beneficial improvements 
which he may have made. The rule in the French law docs 
not operate with equality and justice. The vendor is bound to 
pay for the increased value of the land ; and yet if it happens to 
be. diminished irf value at the time of eviction, the vendor is not 
less bound to refund the purchase-money. T^e Civil Code of 
Louisiana [b) has closely copied the general provisions of the 
French code on the subject ; but it has omitted this inequality 
of regulation; and it likewise confines the recovery to the price, 
mesne profits, costs and special damages, (if any,) and benefi- 
cial improvements. Both the French and Louisianian codes 
make the seller pay even for the embellishments of luxury ex- 
pended on the premises, if he sold in bad faith, knowing his 
title to be tinsf )und. 

* The rule of the common law, and the one most prev- * 479 
alent in this country, appears to be moderate, just, and 
safe. The French rule in the code is manifestly unjust. I can- 
not invent a case, said Lord Karnes, (c) where the maxim cujus 
commodum ejus debet esse incommodum is more directly appli- 
cable. If tlje price at the ’time of the eviction be the standard 
for the buyer, it ought to be equally so for the seller. The 
hardship of the doctrine, that the seller must respond, in every 
case, for the value of the land at the time of eviction, and for 
useful improvements, consists in this, that no man could ever 
know the extent of his obligation. He could not venture to sell 
to a wealthy or enterprising purchaser, or in the vicinity of a 
growing town, without the chance of absolute ruin, {dy The 
want of title, in cases of good faith, is a matter of mutual error ; 
for the buyer investigates the title when he buys ; and the Eng- 

M 

the contract, or the highest damages within the contemplation of the parties at th6 
time of the contract. 

(a) Art. 1630-1641. (h) Art. 2482-2490. 

(c) Principles of Equity, vol. i. 289, . (d) Principles of Equity, vol. i. 288-302. 
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llsh rule would appear to be the most practicable, certain, and 
benign in its application. 

Th(j manner of assigning breaches on these vari^ius covenants, 
depends upon the character of the covenant. In the covenant 
of seisin, and in the (Covenant that the covenantor has good 
right to convey, it is sufficient to allege the breach by negativ- 
ing the words of the covenant, (a) But the covenants for quiet 
enjoyment and of general warranty require the assignment of 
a breach by a specific ouster or eviction by a paramount legal 
title. (6) So, in the case of the covenant agaiiist incumbrances, 
the incumbrance must be specifically stated.^ These are some 
of the general and universally acknowledged rules that apply 
to the subject; and it has been held not to be necessary to al- 
lege an ouster or eviction, on a breach of a covenant against 
incumbrances, but only that it is a valid and subsisting incum- 
brance. A paramount title in a third person, or a public high- 
way over the land, are held to be incumbrances within 
*480 the meaning of the covenant ; (c) tffough the existence * of 
such a public highway would not be a breach of the 
covenant of seisin, (cf) 


(a) It has been held in some of the states, that the covenant of seisin was satisfied 
if the fjrantor was seised in fact claiming^ a fee. Marstoii v. Hobbs, 2 Mass. Rep. 433. 
Twatnbly r, Ilenlcv, 4 Ibid. 441. Prescott v. Trueman, ll)id. 627. Willard r. 
TwitchelljH N. II. Rep. 177. But other decisions hold that therg, must be a legal 
seisin in fee to answer the covenant. Lockwood v. Stnrdevant, 6 Conn. Rep. 385. 
Richardson v. Dorr, 5 Vcnnoiit Rep. 1 j and these latter decisions contain, it is ap- 
prehended, the true rule of the common law. 

(Ij) Kortz V. Carpenter, 5 Johns. Rep. 120. Norman v. Wells, 17 Wendell, ICO. 
Mitchell V. Warner, 6 Conn. Rep. 497, 522. Beddoe v. Wadsworth, 21 Wendell, 120. 
But a judgment of eviction, or a decree divesting the grantee of his right, is sufficient 
to sustain the action upon the warranty, without showing an actual removal from the 
land. Hanson r. Buckner, 4 Dana’s Ken. Rep. 2.54.2 

(c) Prescott tf. Trueman, 4 Mass. Rep. 627. Kellogg v. Ingcrsoll, 2 Ibid. 97. 
Prichard v. Atkinson, 3 N. H. Rep. 335. 

(d) Whitbeck v. Cook, 15 Johns. Rep. 483. In a note to 10 Ohio Rep. pp. 317- 
335, the editor, Mr. Wilcox, has given a condensed and accurate view of the ancient 
law of warranty, and of the modern covenants as a substitute. Mr. Sedgwick, in his 


1 The assignee of the grantee cannot ^maintain an action on the covenants against in- 
cumbrances in a deed of land. Whitney v. Dinsmore, 6 Cush. 124. 

3 Fowler r. Poling, 6 Barb. S. C. Rop. 165. 
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(5.) Of the several species of conveyances. 

Sir William Blackstone (a) divides conveyances into two 
kinds, viz: (jonveyances at common law, and conveyances 
which receive their force and efficacy from the statute of uses. 
The first class is again subdivided into original or primary, and 
derivative or secondary conveyances. ^ 

As some of those conveyances have grown obsolete, and as 
the principles which constitute and govern all of them have 
been already discussed, it will not be requisite to do more than 
take a cursory vifcw of those which are the most in practice, 
and of the incidental learning connected with tl^e subject, (b) 

(1.) Of feoffment 

Feoflirnent was the mode of conveyance in the earliest periods 
of tbe common law. It signified, originally, the grant of a 
feud or fee ; but it came, in time, to signify the grant of a free 
inheritance in fee, respect being had to the ])erpetuity of the 
estate granted, rather than to the feudal tenure. Nothing can 
be more concise and more perfect in its parts, than the ancient 
charter of feoffment. It resembles the short and plain forms 
now commonly used in the New England states. The feoff- 
ment was likewise accompanied with actual delivery of posses- 
sion of the land, termed livery of seisin. The notoriety and 
solemnity of the livery were well adapted to the simplicity of 
unlettered aggs, bjT making known the change of owners, and 
preventing all obscurity and dispute concerning the title. The 


very let^rncd Treatise on the Measure of Damaf^es, has laboriously and fully collected 
the decisions in tlic several states on the local rule of damages in actions for breach of 
red. covenants.^ (ch. 6, pp. 150-204,) and to that treatise I must refer, for it would be 
quite foreign from this work to notice, analyze, and criticize the numerous div^*se de- 
cisions on the subject. I have noticed many of them as minutely as the plan of these 
Coni men tnrics would permit. 

(а) Com. vol. ii. 309. 

(б) By the statute of 7 & 8 Viet. ch. 76, and of 8 & 9 Viet. ch. 106, freehold land 
may be conveyed simply by way of deed, without livery of seisin, or lease atid release ; 
and no jf)artition, or assignment, o| exchange of land or lease is valid, except by deed ; 
but where there is an agreement for a lease, payment of rent will constitute a yearly 
tenancy ; and contingent interests may bo conveyed by deed. The last Act above 
mentioned renders feoftments void in law, except in a special case, and they shall not 
have any tortious operation. 
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actual livery was performed by entry of the feoffor upon the 
land, with the charter of feoffment, and delivering a clod, turf, 
or twig, or the latch of the door, in the nai^^e of seisin of 
*481 all the lands contained in the deed. The * ceremony 
w.'is performed in the presence of the peers or freeholders 
of the neighborhood, who were the vassals of the feudal lord, 
and who might afterwards be called on to attest the certainty 
of the livery of seisin, {a) 

The charter itself was not requisite. The. fee was capable of 
being conveyed by mere livery in the presenefe of the vicinage. 
The livery waj^i ccjuivalent to the feudal investiture^ of the 
inheritance, for it created that seisin which became an inflexi- 
ble doctrine of the common law. And if the feoffor was not 
able to enter upon the land, livery was made within view of it, 
with a direction to the teoffee to enter, and if the actual entry 
afterwards, in the time of the feoffor, took place, it was a good 
livery in law. (6) 

The feoffment operated upon the possession without any 
regard to the estate or interest of the feoffor; and though he 
had no more than a naked, or even tortious possession, yet, if 
the feoffor had possession, the feoffment had the transcendant 
efficacy of passing a fee by reason of the livery, and of working 
an actual disseisin of the freehold. • It cleared away all defeasi- 
ble titles, divested estates, destroyed contingent remainders, ex- 
tinguished powers, and barred the feoffor frCm all future right, 
and possibility of right, to the land, and’ vested an estate of free- 
hold in the feoffee, (c) In this respect the feoffment differed 
essentially from a fine or cominon recovery ; for the conusor in 
the fine, and the tenant to the prcDcipe^ must be seised of the 
freehold, or of an estate in fee, or for life, otherwise the fine or 
recovery may be avoided, {d) 

* 

(а) Co. Litt. 48, n. 2 Blacks. Cora. 31.5, 316. 

(б) Litt. sees. 419, 421. Co. Litt. 48, b. 

(c) Co. Litt. 9, a, 49, a, 367, a. Litt. .599, 611, 698. West. Symb. sec. 251. Shop 
Touch. 203, 204. Butler’s Notes, 285 and 317, to Co. Litt. lib. 3. 

(d) The edect of a mere entry upon land, claiming to take possession as oVner, is 
much- diminished in the English law. By the statute of 3 and 4 Win. IV. c, 27, no 
person is deemed to have been in possession of land by a bare entry, or by continual 
claim near it, so as to keep his right alive, unless there bo an actual change of pos* 
session. 
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The doctrine of disseisin forms a curiOiis and instructive part 
of the old feudal law of tenures ; and it has led, in modern 
times, to very*extended and profound discussions. This 
branch of the work would probably appear to the * student *482 
to be left too incomplete, without taking some notice of 
this ancient and vexatious learning.^ 

Seisin was the completion of the feudal investiture, by -which 
the tenant was admitted into the feud, and performed the rites 
of homage and fealty. He then became actual tenant of the 
freehold. Disseisin, in fact, was the violent termination of this 
seisin, by the actual ouster of the feudal tenant, and the usur- 
pation of his place and relation. It was a notorious and tor- 
tious act on the part of the disseisor, by which he put himself in 
the place of the disseisee, and in the character of tenant of the 
freehold, made his appearance at the lord’s court. A wrongful 
entry was not a disseisin, provided the rightful owner continued 
in possession ; for it was a just and reasonable intendment of 
law, that when two persons were at the same time in possession, 
the seisin was adjudged to be in the rightful owner, (a) It was 
the ouster or tortious expulsion of the true owner from the pos- 
session that produced the disseisin. There was a distinction 
between dispossession and disseisin, for disseisin was a wrong 
to the freehold, and made in defiance and contempt of the true 
owner. It was an open, exclusive, adverse entry and expulsion; 
whereas dispossession might be by right or by wrong; and it 
was necessary to look at the intention, in order to determine 
the character of the act. These general principles seem to be 
admitted in all the more modern authorities, on each side of the 
Atlantic, on this subject, whatever difference of opinion there may 
be in the application of them, (b) 


(а) Lkt. sec. 701. ^ ‘ 

(б) Litt. sec. 279. Holt, Ch. .T., Anon. 1 Salk. Hep. 246. Taylor v. Horde, 1 Btirr. 
Bep. 60. Cowp. Rep. 689, S. C. William v. Thomas, 12 East’s Rep. 141. Jerritt 
V. Weare, 3 Price’s Ex. Rep. 575. Smith v, Bnrtis, 6 Johns. Rep. 197. Proprietors 
ttf Kennebec Purchase v. Springar, 4 Mass. Rep. 416. Proprietors v. Laboree, 2 


* As to J^hat constitutes such disseisin as will defeat the deed of the proprietor, sec 
Foxcroft r. Barnes, 29 Maine R. 128. 

VOL. IV. 50 
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There were two kinds of disseisin ; the Ojae was a disseisin 
in fact, and the other a disseisin by construction of 
*483 *law. The latter could be created in^> many ways, 
without forcible and violent ouster; as by feoffment 
with ‘livery, by entry under an Adverse lease, or by a common 
recovery, or by levying a fine. Whether the disseisin was af- 
fected by actual expulsion or by a constructive ouster, the legal 
consequences upon the title were the same, (a) But the doc- 
trine of disseisin by election, depending upon the pleasure of the 
true and injured owner, and whether, for the sake of the rem- 
edy, he would or would not, elect to consider himself disseised, 
has been extensively applied to" these disseisins in construction 
of law. It has led to a great deal of discussion and contro- 
versy between the adherents to the ancient and rigid doctrines 
of disseisin, and the advocates for the melioration of that theory 
in its adaptation to the state of modern manners and improve- 
ments since the fall of the feudal system. The question on the 
efficacy of the ancient feoffment came into view, and led to 
enlarged discussion in Taylor v. Horde ; (b) and the writings 
of the distinguished property lawyers, such cts Butler and Pres- 
tonj have shed a great deal of light and learning upon the char- 
acter and operation of that celebrated species of conveyance. 

By the doctrine of the feudal law, no person who had l^ss 
than a life-estate was deemed a freeholder, and none but a 
freeholder was considered to have possession of the land. The 
possession of a termor for years, was the possession of the 
freeholder under whom he held, and who was exposed to lose 
the possession by the negligence or treachery of the termor. 
If he left it vacant, or permitted himself to be disseised, or 
undertook to alien it, or claimed a fee, or affirmed the title to 


Greenleafs Rep. 283. Yarick v. Jackson, 2 Wendeirs Rep. 166. Prescott v. I^eyers, 
4 Mason’s Rep. 326. 

(a) If one tenant in common enters under a recorded deed upon land, claiming the 
entirety in fee, and exercises notorious and avowed acts of exclusive ownership, *8ach 
acts of ownership amount to a disseisin of his co-tenants. Prescott r. Severs, 4 
son’s Rep. 326. Clapp v, Bromagham, 9 Cowen, 530, Parker v. Proprietors, &c, S 
Metcalf, 91. Brock v. Eastman, 2 Wms. (28 Vt.) 658. Hubbard i;. Wood, 1 Sneed, 
(Tenn.) 279. 

(5) 1 Burr. Rep. 60. ; 
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be in a strang^^ the* freeholder lost the possession, 
which was nearly synonymous to freehold, *The pos- *484 
session of the termor at will, or at sufferance, was equally 
the possession of the freeholder. Persons in possession with- 
out a right, as tenants by disseisin, deforcement, abatement, 
and intrusion, could also transfer the possession and freehold 
by livery of seisin. The livery operated upon the possession ; 
and it could not be made by a person in possession without 
transferring the freehold. The transfer was of itself a feoff- 
ment ; and no wfiting was required, and no greater estate in 
the feoffor than mere possession. When charters were intro- 
duced, it was the livery and npt the charter, that worked the 
transfer of the fee. The feoffment was originally required to 
be made in the presence of the peers of the lords’ court, {pares 
curice^) and the entry of the feoffee was recorded in the lords’ 
court. When this solemnity and notoriety was disused by the 
time of Henry IL, the transfer lost much of its dignity and 
certainty. 

The feoffment was supposed, by the Court of K. B., in Taylor 
V, Horde^ to have lost, on account of that change, much, also, 
of its peculiar efficacy. But Mr. Butler does not accede to the 
accuracy of this opinion. The ancient efficacy of the feoffment 
was, that it created an estate of freehold^ though none was in the 
feoffor at the time of the feoffment; and there is nothing, lie 
observes, in the history of the English law, to show when and 
how it was lost. The doctrine in the time of Bracton was, 
that every person who had possession, however slender or naked 
that possession might be, as that of a tenant at will, or by suf- 
ferance, or a guardian ; or however tortious his possession might 
be, as the possession of a disseisor or intruder, was, neverthe- 
less, considered to be in the seisin of the fee, and to be enabled 
by feoffment and livery to transfer it to another. The dissbisor 
became a good tenant to the demandant’s praecipe^ and a free- 
holder de facto in spite of the true owner, (a) The same effi- 
Qacy, by means of the possession in the feoffor, and 
livery of seisin to the feoflfee, was * imputed to the feoff- *485 


(a) Bracton, lib. 2, c, 5, secs. 8, 4. 
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ment, by Perkins, Coke, and others; (a) and tiie ancient doc^ 
trine, as it existed when Bracton wrote, has been continued to 
modern times, giving to the feoffment its primitive operation. 
Disseisins by election are those acts which are no disseisins 
unless the party chooses to consider them to be such, and 
which are not in themselves disseisins. The disseisin which is 
produced by a feoffment, answers every description of an actual 
disseisin. Whether the feoffment was rrftide by a person seised 
of an estate of freehold, or by a person having only the pos- • 
session as a tenant for years, at will or by sufterance, the effect 
was the same. «The disseisin gave to the feoiSee, against every 
person but the disseisee, an intermediate estate of freehold, 
with its rights and incidents ; so that the wife of' the feoffee 
became entitled to dower, and the husband to his courtesy ; 
and the descent to the heir of the feoffee tolled the entry of the 
disseisee. The tenant was expelled from his fee, and the 
feoffee usurped his feudal place and relation ; and he became a 
good tenant to the prmcipe of every demandant; though the 
true owner’s right of entry upon him was not taken away. The 
uniform language of the books which treat of disseisins by 
feoffbients, describes the feoffee as having an immediate estate 
of freehold, and as having acquired a seisin in fee as against 
strangers. The disseisin produced by a feoflTment meant, ac- 
cording to Mr. Butler and Mr. Preston, an actual disseisin, and 
not one at the election of the party ; and the feoffee continued 
vested with the freehold until the disseisee, by entry or action, 
regained his possession ; and of that right of entry or of action 
he might be barred in process of time. 

The character and effect of a feoffment and disseisin, accord- 
ing to the ancient and strict notion of them, were ably illus- 
trated and supported by Mr. Knowler, in his argument 
* 486* * in Taylor v. Horde, {b) The doctrine of the court iii 
that case was somewhat different from the view which 
Mr. Butler has given of the operation of a feoffment. The 

• 

(a) Co. Litt. 48, b, 49, a. 2 Inst. 412, 413. Bullock v. Diblcr, Popham’s Hep. 
Perkins, sec. 212. • 

(h) 1 Burr. Hep. 60. Mr. Preston says that the argument of Mr. Knowler, lAft 
not the doctrine of Lord Mansfield, states the law most correctly. 
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opinion of Lord Mansfield has been much questioned by him 
and others, who deny that the efficacy of the feolfment is lost; 
and they insisj that it does still vest an actual estate of freehold 
by disseisin. According to Mr. Preston, {a) whenever a person 
enters into land without title, and claims a fee, he is a disseisor, 
and acquires a seisin in fee. So, if a termor makes a feoffment, 
he gains a freehold by disseisin. The great struggle which 
commenced with Lord* Mansfield, between the courts at West- 
minster and the adherents of the ancient consequences of a 
feoffment, is, thatT the latter are tenacious of holding the feoff- 
ment to its primitive operation, by which it passed a fee, by 
wrong as well as by right, and«disseised the true owner; whilst 
the former are disposed to check, as much as possible, the appli- 
cation of the unreasonable and noxious qualities of the feoffment, 
and confine its operation within the bounds of truth and justice. 
The doctrine in Taylor v. Horde was, that if a tenant for life or 
years should make a feoffment, the lessor might still elect 
whether he would consider himself disseised ; and that, except 
in the special instance of -a fine with proclamations, there was 
no case in which the true owner might not elect to be deemed 
not disseised, provided his entry was not taken away. In Jer- 
ritt v. Weare^ {b) the Court of Exchequer were disposed to 
follow the spirit of the case of Taylor v. Horde^ and disarm the 
doctrine of disseisin of much of its ancient severity and formi- 
dable application. They adopted the doctrine in Blunden v. 
Bauffh, (c) that whether there was an actual disseisin or 
nut, * depended upon the character and intention of the *487 
act. A lease for years to a stranger, by a tenant at will 
rendering rent, was held, in the case from Oroke, to be a dis- 
seisin only at the election of the owner; and, in the exchequer 
case, a lease by a stranger, and entry under it by the lessee, was 
put upon the same ground. Every disseisin is a trespass* but 
every trespass is not a disseisin. A manifest intention to oust 
the real owner must clearly appear, in order to raise an act 
which may be only a trespass to the bad eminence of disseisin. 

(a) Pfeston on Abstracts, vol. ii. 390, 392. 

(b) 3 Pricers Ex. Rep. 575. 

(c) Cro. C. 802 . 

50 * 
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In Ooodright v. Forester^ [a) the court censured and con- 
demned the ancient doctrine of estates arising by disseisin, as 
they did also in Jerritt v. Weare. The opinion oJj Lord Mans- 
field received still mbre decided confirmation by the unaniraons 
decision of the K. B., in Doe v. itynes. (b) It was there held, 
that a feoffment did» not operate to destroy a term for years, 
when made without the consent of those who had the term. 
Lord Tenterden declared, that there was so much good sense in 
the doctrine of Lord Mansfield, that he should be sorry to find 
any ground for saying it could not be supporfed. A feoffment 
by a stranger would be void, if there was a lessee for years in 
possession, who did not assent t«^ it. To attempt to turn a term 
into a wrongful fee with all its inequitable consequences, by the 
old exploded notion of the transcendent operation of a feoffment, 
was pointedly condemned. The nature of a feoffment and dis- 
seisin was said to be materially altered since Littleton wrote. 
The good sense and liberal views which dictated the decision in 
Taylor v. Horde seem to have finally prevailed in Westminster 
Hall, notwithstanding the strong opposition which that case met 
with from the profession. The courts will no longer endure the 
old and exploded theory of disseisin. They now require some- 
thing more than mere feoffments and leases, to work, in 
every ease, the absolute and perilous consequences of a 
*488 * disseisin in fact. Those acts are a disseisin only at the 

election of the real owner, and are not, in all cases, abso- 
lutely and inevitably so. It will depend upon the intention of 
the party, or it will require overt acts that leave no room to in- 
quire about intention, and which amount to actual ouster in 
spite of the real owner. Mr. Preston, in his discussion of titles 
under seisin and disseisin, (c) adheres to the strict doctrines of 
the old Common law; and he severely condemns the judgment 
in Tdylor v. Horde^ as ‘‘ confounding the principles of law, and 
producing a system of error.” Mr. Butler, also, though more 
temperately and more ably, attacks its conclusions, while fie 
admits the case was decided with much consideration andinfi- 


(a) I Taunt. Rep. 578. 

(h) 3 Barn. & Cress. 388. 

(c) Preston on Abstracts, vol. ii, 279-296. 
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nite ability. These writers serve, at least, to show the spirit of 
free inquiry and of uncompromising hostility to innovation 
which animates the English property lawyers, and impels them 
to stand watchful and intrepid sentinels over the ancient juris- 
prudence. While we admire their independence and patriotism, 
we think it would be deeply to be lamented if we were obliged, 
at this day, to call into practice the extravagant consequences 
of disseisin, after feudal tenures, and the assurance by feoffment 
itself, and the reasons which gave such tremendous effects to 
disseisins, had al? become lost and buried in oblivion, (a) 

*In this country, the decision of Lord Mansfield has *489 
not met with entire approb{\i^ion ; and the late and 
learned Chief Justice Parsons declared, that his lordship had 
not gone to the bottom of the matter, and had puzzled himself 
unnecessarily. I cannot acquiesce in the accuracy of this cen- 
sure ; and it appears to me that Lord Mansfield gave to a dis- 
seisin, founded on the operation of a feoffment, as much efficacy 
as it was entitled to receive, in this improved age of the English 
law. (b) 


(a) I presume Mr. Preston to be the same counsel who argued the cause of Good- 
right V. Forester, in the Exchequer Chamber, in 180‘J. 1 Taunt. Ecp. 578. In that 
case, Sir James Mansllcld, in delivering the judgment of the cour^ observed, that 
if the doctrine of estates arising by disseisin was such as had been stated by Mr. 
Preston, he shouj<l lanu nt that the law was such. Our ancestors,’^ he observed, 
“got into very odd notions on these subjects, and were induced, by particular cases, to 
make estates grow out of wrongful acts.” It is presumed .that Mr. Preston is also 
the same counsel who argued the cause of Jerritt r. Wcare, before the Court of Ex- 
chequer, in 1817. 3 Price’s Ex. Kcp. 575. In that case, Baron Graham, in deliver- 
ing the opinion of the court, observed, fliat the principle of the decision in Taylor r. 
Horde, rested on a foundation not to he shaken ; and he spoke with even reprehensi- 
ble harshness of the effort to revive the old doctrine of disseisin in its unmitigated 
force. Mr. Preston was not dismayed nor diverted from his opinions by that deci- 
sion ; and he says, in the preface to his third volume on Abstracts of Title, that he 
has stated his propositions on disseisin, though that decision was before him, ^ith the 
/lillest conviction of their accuracy. It is presumed, further, that Mr. Preston is the 
same person who, as counsel, once more brought up and enforced his tenacious opin- 
ions on the efficacy of feoffment working a disseisin and creating a wrongful fee; and 
the K, B., in Doe v. Lynes, (3 Barn. & Cress. 388,) very peremptorily rejected 
them. His views on this subje^, as laid down in his treatises on property, may 
therefore be considered as essentially expelled from Westminster Hall. 

(5) It is to be regretted that the learned judge, who delivered the opinion in Pres- 
Wt V, Nevers, (4 Mason’s Rop. 326,) did not then find a proper occasion to inves- 
tigate the subject of disseisin at large, upon which, he says, he had bestowed his 
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The conveyance by feoffment, with livery of seisin, has long 
since become obsolete in England ; and though it has been, in 
this pountry, a lawful mode of conveyance, it has ijot been used 
in practice. Our conveyances have been either under the statute 
of uses, or short deeds of conveyance, in the nature of the 
ancient feoffment, and made effectual, on being duly recorded, 
without the ceremony of livery. The New York Revised 
* 490 Statutes (a) have expressly * abolished the mode of con- 
veying lands by feoffment, with liveify of seisin, and in 
Illinois and Missouri, a feoffment, deed, or corfveyance in writ- 
ing, passes the estate without livery of sciwsin. (b) 


(2.) , Of grant 

This was a common-law conveyance, and applied to incor- 
poreal hereditaments, such as reversions, rents, and services; 
and not being of a tangible nature, and existing only in con- 
templation of law, they could not be conveyed by livery of 
seisin. Such rights were said to lie in grant, and not in livery, 
and they were conveyed simply by deed, (c) There was this 
essential difference between a feoffment and a grant ; while the 
former carried destruction in its course, by operating upon the 
possession, without any regard to the estate or interest of the 
feoffor, the latter benignly operated only upon the estate or 
interest which the grantor had in the thing granted, and could 
lawfully convey, (d) Feoffment and grant were the two great 
disposing powers of transfer of land, in the primitive ages of the 
English law. 


researches at an early period of his professional life. There is no person living who 
would have done more complete justice to the subject; for that eminent judge never 
handles a question on any part of the science of law without examining it in all its 
relations, with equal candor and freedom, and fervor and force, and leaving it com- 
pletely exhausted. 

(а) Vol. i. 738, see. 136. See also post, 496, note. 

(б) Revised Laws of Illinois, edit, 1833. Terry v. Price, 1 Missouri Rep. 553, 
In South Carolina, feoffment with livery of seisin is still a valid and subsisting* 
mode of conveyance, and if made by the tenant for life of the legal estate, will bar all 
contingent remainders. Dehon v. Redfern, Dudley's Eq. Rep. 115. So, also, in 
Connecticut, a feoffment is a valid conveyance without the formality of livery of 
Bryan v, Bradley, 16 Conn. Rep. 474. 

(c) Co. Litt. 9, b. 172, a. 

(d) Litt. secs. 608, 609. 
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To render the grant effectual, the common law required the 
consent of the tenant of the land out of which the rent, or other 
incorporeal i^iterest proceeded; and this consent was called 
attornment It arose from the intimate alliance between the 
lord and vassal existing undeP the feudal tenures. The tenant 
could not alien the feud without the conseift of the lord, nor the 
lord part with his seignory without the consent of the 
tenant, {a) The necessity * of the attornment was partly *491 
avoided by the modern modes of conveyance under the 
statute of uses ; tuid it was, at last, completely removed by the 
statutes of 4 and 5 Anne, c. 16, and 11 George JL c. 19 ; and it 
has been equally abolished ii* these United States. (J>) The 
New York Revised Statutes (c) have rendered the attornment 
of the tenant unnecessary to the validity of a conveyance by his 
landlord ; though to render him responsible to the grantee, for 
rent or otherwise, he must have notice of the grant. Nor will 
the attornment of a tenant to a stranger be valid, unless made 
with his landlords consent, or in consequence of a judgment or 
decree, or to a mortgagee after forfeiture of the mortgage, (d) 

The New York Revised Statutes have given to deeds of con- 
veyance of the inheritance of freehold, the denomination of 
grants ; and, though deeds of bargain and sale, and of lease and 
release, may continue to be used, they are to be deemed grants. 
That instrument of conveyance is made competent to convey 


(a) Wright on Tenures, 171. Mr, Butler, in his note 272 to Co, Litt. lib. 3, while 
ho admits that this doctrine formerly prevailed in England, says, that it did not pre- 
vail to an equal extent on the eontinoiit; and the lord iriiglit transfer his whole fee 
without the consent of tlie vassal ; and the vassal became, by such transfer, the tenant 
of the new lord. Mr. Hallam, in treating of the feudal system on the continent, 
during the middle ages, passes over so very important a point with only a general 
remark, that the connection hetivem the two parties^ under the feudal tenure^ were so intimate 
that it could not be dissolved by either ^ without requiring the other* s consent ; and h^ refers 
to no authority for his assertion. Hallam on the Middle Ages, vol. i. 102. Sir 
Martin Wright (Tenures, 30) refers to the Book of Feuds, (Feud. lib. 2, tit. 34, 
8^. 1 , ) where we have these words : ex eadem lege descendit quod Dominus sine yoluntate 
vassalli feudum alienare non potest But the Book of Feuds admits that this check upon 
the lord did not prevail at Milan. , Mediolani non obtin tt 

In Massachusetts, attornments are considered as abolished without any local 
statute, by long usage. Shaw, Ch. J., 3 Metcalfs Rep. 78. 

(c) Vol. i. 739, sec. 146. 

(d) New York Revised Statutes, vol. i. 744, sec. 3. 
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all the estate and’ interest of the grantor which he could lawfully 
convey ; and it passes no greater or other interest (a) I should 
presume that, under the New York statute, the operative word 
of conveyance is ffrant, and that no other word would be held 
essential ; but, as other modes of oonveyance operate equally as 
grants, any words, showing the intention of the parties to 
* 492 convey, would be sufficient (b) The policy of * changing, 
by statute, the denomination of the usual deeds of con- 
veyance of the freehold, and resolving them all into grants, may 
admit of some question. In the English law, &nd in the law of 
this country, grants are understood to apply specifically to the 
conveyance of incorporeal hereditaments, and to letters-patent 
from government This is the usual understanding and appli- 
cation of the term with the profession, and with the country at 
large. Doctor Tucker said, that the word grant, when applied 
to lands in Virginia, was synonymous with patent. J^here 
would seem to have been no necessity that the name of the 
ordinary and familiar conveyance, by bargain and sale^ should 
have been dismissed and absorbed in the word grant. The 
deed of bargain and sale might have been declared to operate 
as heretofore, by a transfer of the title, without the necessity of 
the theory of raising a use. (c) 

It will be unnecessary to enlarge upon conveyances of a 
special or secondary character, as exchange, partition, confirma- 
tion, surrender, assignment, and defeasance ; and without dwell- 
ing .upon them, I shall proceed at once to the consideration of 
conveyances, which owe their introduction and universal prac- 
tice to the statute of uses. 

(а) New York Revised Statutes, vol. i. 738, secs. 137, 138, 142, 143. So, in Ten- 
nessee, the statutory deed operates as a fi^rant to pass nothing but what the bargainor 
may lawfully sell, and the title passes, not by force of the statute of uses, but of the 
registered deed. Miller v. Miller, Meigses Rep. 484. 

(б) Lord Coke says, that the word grant (concessi) may amount to a grant, a feoflf- 
^ ment, a gift, a lease, a release, a confirmation, a surrender, &c. ; and it is in the 

election of a party to use it to which of these purposes he will. Co. Litt. 301, b. 
The word convey^ or the word assign^ or the word transfer^ would probably be suffi- 
cient. It is made the duty of the courts, in the conirt;raction of every instrument con- 
^ veying an estate, to carry into effect the intent of the parties and that intent may 
as certainly appear by these words as by any other. ^ 

(c) Mr. Humphreys, in his Outlines of a Code, proposed that the name of all deeds 
should be conveyance^ and the operative word convey. 
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(3.) Of the covenant to stand seised to uses. 

By this conveyance, a person seised of lands, covenants that 
he will stanct seised of them to the use of another. On exe- 
cuting the covenant, the other party becomes seised of the 
use of the land, according td the terms of the use ; and the 
statute of uses immediately operates, and annexes 
* the possession to the use. This conveyance has the * 493 
same force and effect as a common deed of bargain and 
sale ; but the great distinction between them is, that the former 
can^oiily be rnadfe me of among near domestic relations, for it 
must be founded on the consideration of blopd or marriage. 
No use can be raised for anjfc purpose by this conveyance, in 
favor of a person not within the influence of the domestic con- 
sideration ; and it makes no difference whether the grantee, if 
he be a stranger to the consideration, is tp' take on his own 
account, or as a mere trustee for some of the family connec- 
tions. He is equally incompetent to take, (a) The existence of 
another consideration, in addition to that of blood or marriage, 
will not impede the operation of the deed. Covenants to stand 
seised are a species of conveyance said to be no longeron use 
in England, (b) as no use would vest in a stranger, to whom 
the consideration of blood did not extend, (c) They owe their 
efficacy to the statute of uses ; and, in New York, the statute of 
uses is abolished, and no mention is made of this conveyance. 
But if the covenant to stand seised be founded on the requisite 
consideration, it would be good as a grant, for there could be no 
dispute about the intention ; and it is admitted, that in a cove- 
nant to stand seised, any words will do that sufficiently indicate* 
the intention, (d) ^ It is a principle of law, that if the form of 


(a) Lord Paget's case, 1 Leon. Rep. 195. 1 Co. 154, a. Wiseman's case, 2 Co. 15. 
Smith V. Risley, Cro. C. 529. Hore v. Dix, 1 Sid. Rep. 25. Jackson v, S^jbring, 
16 Johns. Rep. 615. 

(5) 2 Saunders on Uses and Trusts, 82. But this species of conveyance is not un- 
known in practice in this country. Jackson v. Sebring, supra, Pi'cnch v. French, 
3N.H. Rep. 239. 

(c) Cross V, Faustenditch, Cro. J. 181. 

(d) Doe V. Salkcld, Willcs’s Ref. 673. Roe v, Tranmarr, Id. 682. Hayes v. Kcr- 

1 A covenant to stand seised to a use to arise in futuro^ as on the death of the cove- 
nantor, is good in law. Davenport v. Wynne, 6 Ired. (Law) B. 128. 
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the conveyance be an inadequate mode of giving effect to the 
intention, according to the letter of the instrument, it is to be 
construed under the assumption of another cha:gactcr, so as to 
give it effect. Oum quod ago non valet ut ago, valeat quantum 
valere potest* The qualification to this rule is, that the instru- 
ment must partake of the essential qualities of the deed 
*494 assumed; and, therefore, no instrument can * operate as 
a feoffment without livery, either shown or presumed ; 
nor as a grant, unless the subject lies in grant; (as it now does 
in New York in all cases of the freehold ;) ndr as a covenant to 
stand seised, without the consideration of blood or marriage; 
nor as a bargain and sale, witjiout a valuable consideration.^ 
If there be no lease to make the deed good as a release, and no 
livery to make it good as a feoffment, it may operate as a bar- 
gain and sale, or if a release cannot operate because it attempts 
to convey a freehold in fiituro, it will be available as a cove- 
nant to stand seised, provided there be the requisite consider- 
ation. (a) ^ 

(4.) Of lease and release* 

This was the usual mode of conveyance in England down to 
the year 1841, because it did not require tlie trouble of enrol- 
ment. It was contrived by Sergeant Moore, at the request of 
Lord Norris, for a particular case, and to avoid the unpleasant 
notoriety of livery or attornment. It was the mode universally 
in practice in New York, until the year 1788. The revision of 
the statute law of the state at that period, which reenacted all 


show, 1 Sandfbrd, Ch. Ilcp. 258. In this last case, the learned assistant "vice chancel- 
lor, in his able judgment in support of a conveyance as a covenant to stand seised 
to uses, considered it to bo settled that collateral consanguinity was not a meritorious 
considiration. 

(a) Doe V, Salkeld, Willes’s Rep. 673. Preston on Abstracts, vol. i. 71, 312. Roo 
v» Trahmarr, Willes’s Rep, 682, with the notes annexed to the case, as reported in 
bmith’s Leading Cases, vol, ii. 288, Ibid. vol. iii. 23, 24. Cheney v* Watkins, 
I Harr. & Johns. 527. 


1 Ihe proposition in the text is fully sustained, and the requi^tes of the several species 
of deeds are clearly stated, in Underwood v, Campbell, 14 N. Hamp. R. 898. 

* See Lynch v, Livingston, 8 Barb. S. C. 468. 
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the English statute law deemed proper and applicable, and 
which repealed the British statutes in force in New York while 
it was a colony, removed all apprehension of the necessity of 
enrolment of deeds of bargain and sale, and left that short, 
plain, and excellent mode of *convejance to'its free operation. 
The consequence was, that the conveyance by lease and release, 
which required two deeds or instruments, instead of one, fell 
immediately into total disuse, and will n^ver be revived. 

The lease and release, when used as a conveyance of the fee, 

• have the joint operation of a single confjByance. The first step 
was to create a small estate, as a lease :^r a year, and vest pos- 
session of it in the grantee. la a lease at common law, 
actual entry was requisite to vest the possession, *and *495 
enable the lessee to receive a release of the reversion. 

To avoid the necessity of actual entry, the lesser estate was 
created by a bargain and sale under the statute of uses, and 
founded on a nominal pecuniary consideration. The bargain 
raised the use, and the statute immediately annexed the posses- 
sion to the use ; and the lessee, being thus in possession by the 
operation of the statute, was enabled to receive a release of the 
reversion. The release was a conveyance at common law, and 
operated by way of enlargement of the estate ; and thus, by the 
operation of the lease, by way of bargain and sale, under the 
statute of uses, and by the operation of the release at common 
law, the title was conveyed. 

If the lease is not to operate under the statute of uses as a 
bargain and sale, then a considera*tion is not necessary. As the 
statute of enrolments of 27 Hen. VIIL did not apply to terms 
for years, the bargain and sale for a pecuniary consideration 
placed the lessee, before entry, -in the same situation with the 
lessee at common law after entry ; and it was early settled, that 
the estate of such a lessee was capable of enlargement by release, 
and that such a mode of conveyance was effectual, {a) 


(a) Lutwich v, Mitton, Cro. J.*604. Barker v. Keat, 2 Mod. Rep. 249. The 
second volume of Mr. Preston's Tratise on Conveyancing is essentially devoted to 
the theory of the law, a^t applies to tA^ conveyance by lease and release ; and the 
fiulject is exhausted, and treated in attenuated detail. 

VOL. IV. 51 
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;(6.) Of bargain and sale. 

This is the mode of conveyance most prevalent in the United 
States ; and it was in universal use in New York after 1788, 
and prior to the introduction of the grants by the Revised Stat- 
utes, in January, 1830. (oj) A bdrgain and sale was originally 
a contract for the conveyance of land for a valuable considera- 
tion ; and though the land itself would not pass without 
livery, the contract was sufficient to raise a use, which 
*496 *the bargainor was bound in equity to perform. (6) 
Nothing can beteore liberal than the rules of law, as to* 
the words requisite to ’create a bargain and sale. There must 
be a valuable consideration,^ and then any words that will raise 
a use will amount to a bargain and sale, {c) After the statute 
of Uses was passed, the use which was raised and vested in the 
bargainee, by means of the bargain, was annexed to the posses- 
sion ; and by that operation the bargain became at once a sale, 
iand complete transfer of the title, (d) 

A use may be raised by feoffment, as well as by bargain and 
sale, or covenant to stand seised to uses. But when raised by 
feoffment, the feoffor, having parted with the legal estate, can- 
not stand seised to the use of the feoffee, as the bargainor and 
covenantor, who retain in themselves the legal estate, do in the 
other cases, (e) Bargain and sale, and covenant to stand seised, 
are conveyances not adapted to settlements; and this is the 
reason why they have been so generally disused in England. 


(а) In New Jersey, deeds of bargain and sale without enrolment were adopted ^ 
statute in 1714. and always used. In Massachusetts, conveyance is ]>y deed acknowl- 
edged and recorded, without any other act or ceremony whatsoever ; and a deed of 
quitclaim and release is sufficient to pass all the estate of the grantor equally as a 
bargain and sale. Massachusetts Revised Statutes, 1836, part 2, tit. 2, c. 69. . In 
En^aiid, by statute, 4 Victoria, c. 21, a release is made as effectual as a lease and 
release to convey a freeljold interest of any description. 

(б) Chudleigh’s case, 1 Co. 1 21 , b. 

(c) 2 Inst. 672. Jackson v. Fish, 10 Johns. Rep. 456, 457 ; and see Ibid. 505/ to 

S.p. 

(d) 2 Blacks. Com. 338. 

(a) Thatcher v. Omans, 3 Pick. Rep. 532. 


i Corwin u. Corwin, 9 Barb. S. C. 219. 2 Selden, 842. Wood v. Chapiii, 8 Keiiuaa, 
(N.Y.) 609. 



LBC. LX VII.] OX KEAL VEOPBRTt. 603 

They both require a consideration ; and they could not be applied 
to the ease of persons not m esse^ for they have not contributed 
to the consideration when the conveyance was made. The con- 
veyance by lease and release has become the universal mode by 
which property is conveyed in England, whether by way of 
sale, mortgage, or settlement. It has this attractive circum- 
stance attending it, it has not the inconvenience and notoriety 
of livery, which is requisite in feoffment; nor of enrolment, 
which is required by the statute of 27 Hen. VIII., in a bargain 
and sale. It is, ilierefore, a mode of conveyance well adapted 
to that secrecy which best accords with the feelings connected 
with family settlements, ‘ 

(6.) Of fines and recoveries. 497 

Alienation by matter of record, as by fines and common 
recoveries^ makes a distinguished figure in the English code of 
the common assurances of the kingdom. But they have not 
been in much use in any part of this country, and probably 
were never adopted, or known in practice, in most of the states. 
The conveyance by common recovery was in use in Pennsyl- 
vania, Delaware, and Maryland, before the American revolu- 
tion ; but it must have become obsolete with the disuse of estates 
• tail. Fines have been occasionally levied in New York, for the 
sake of barring claims; but by the New York Revised Stat- 


(a) In Alabama, by statute in 1812, conveyances by bargain and sale, lease and 
release, and covenant to stand seised, pass the possession to the purchaser, equally 
as if he had been enfeoffed witli livery of seisin. This dispenses with the theory of 
raising a use under the statute of uses, and it is simple and intelligible, and the same 
operation is given to a deed of conveyance by statute, in other states, as in Maine, 
New Hampshire, Massachusetts, Vermont. Delaware, Illinois, Ohio, and North Caro- 
lina. The title passes simply by deed or writing, without livery or the execution of 
a use. But the doctrine of uses, under the English statute of uses, has always been 
considered in Massachusetts as with them an existing modification of the common 
law; and uses appear not to be disturbed under the Hevised Statutes of 1836, and 
perhaps estates may still be deemed to pass by way of use. Parsons, Ch. J., Marshall 
u. Fisk, 6 Mass. Rep. 31. The statute in North Carolina seems to be only carrying 
out on this point the enactment in the statute of 27 Hen. VlILc. 10, and the theory 
of u&es may he considereeV as existingt I North Carolina Revised l^atutes, 1837, 
On the other hand, in Ohio, the English sjatute of uses was never in force 
rdje of property. Helfcnstine v. Garrard, 7 Ohio Rep. 275. 
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titei, {a) fines and common recoveries are now abolished, (b) 
The English real property commissioners, in their report to Par- 
liament, in 18:29, proposed the abolition of fines gjiid recoveries 
in England, and to enable tenants in tail to convey the fee, and 
to dock the entail by deed to be eiirolled in the Court of Chan- 
cery. They proposed, likewise, to allow femes covert to part 
with their estates and interests in law or equity, by deed, with 
the concurrence of their husbands, and after a private examina- 
tion by an officer. The entire disuse of common recoveries 
followed, of course, in this country, upon the abolition of estates 
tail ; for such q fictitious suit, considered as a conveyance of 
land in cases allowed by law, iseinost inconvenient and absurd. 
And since the acknowledged and long settled competency of a 
tenant in tail to convey and bar the issue in tail, a more simple 
and easy mode of conveyance might well be contrived by the 
sages of the law in England. The conveyance by fine, as a 
matter of record transacted in one of the highest courts of com- 
mon law, has some great advantages, and merits a more serious 
consideration. Its force and effect are very great; and great 
solemnity is required in passing it, because, said the statute of 
18 Edw. I., the fine is so high a bar, and of so great 
*498 force, and of a nature so poweiful in itself, that it * pre- 
cludes not only those who are parties and privies to the 
fine, and ^heir heir^, but all other persons in the world, who are 
of full age, out of prison, of sound memory, and within the 
four seas, the day of the fine levied, unless they put in their claim 
within a year and a day.” This bar by non-claim was after- 
wards, by the statute of 4 Hen. VII., extended to five years. 
These statutes, and this bar of non-claim after five years, were 


(a) Vol. li. 343, sec 24. 

(ft) They were abolished by statute m Now Jersey, m 1799. Elmer’s Dig, 90. 
The eonveyonccs by fine and common recovery continued to be, as lawful ossuranoas, 
part of the law of Pennsylvania, down to IBS'! , and in what way they were to be 
dcalt’with, was under the consideiation of the comroissioncis appointed to revise the 
civil code It appears that fines and recoveries remained still lawful conveyances at 
the publication, m 1837, of Puidoii^s Digest of the Laws of Pennsylvania, though the 
statute of 1799 allowed estates tail to be barred by the ordinary convey|nco of esters, 
iu fee-simple. Common recoveries seem to be assumed to be valid conveyancei in 
,the Noith Carolina Revised Statutes, 1737, vel. i. 261, 
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reenacted in .New York, and continued in force until January^ 
1830 ; and common recoveries were equal^ recognized by stat* 
ute as a valid ^mode of conveyance, down to this last-mentioned 
period. Such a formal, solemn, and public mode of convey- 
ance, with such a short bar by non-claim, was resorted to in 
special cases, where title had become cOmplex, and the property 
■v^s of great value, and costly improvements were in immediate 
contemplation. Doctor Tucker recommended a resort to it, in 
Virginia, on this very account, (a) In our large cities, where 
land is exceedingly valuable, and very expensive erections are 
constantly making, it may be desirable that the certainty of the 
title should be established with^in a shorter period than twenty 
years. This is the only objection that could possibly be made 
to the abolition of the* conveyance by fine ; for, as to the noto- 
riety of the transfer, it is by no means equal to the record of a 
deed in the county where the lands are situated, and where all 
persons are accustomed to resort, as being the^ only place for 
information. In point of fact, the levying a fine, with us, may 
be considered to partake of secrecy, for it never attracts public 
observation. But when wc come to consider the state and con- 
dition of real property in England, where conveyances are not, 
in general, required to be recorded, a formal proposition to 
abolish fines was not to have been anticipated. The circum- 
stances of the two countries are totally ,diflerent. I should sup- 
pose that there must be great veneration justly due fo a system 
of transfer by record, w’hich has exhausted so much culti- 
vation, which has been transmitted down, in constant * ac- *499 
tivity, from distant ages, and on whose foundations the 
best part of English real property reposes. In Sergeant Wil- 
son^s Essay on Fines, they arc said to be “the strength of 
almost every man’s inheritance.” Such a great innovation may 
have an unpropitious influence upon the character, policy, and 
stability of the English jurisprudence. It will, however, favor- 
ably abridge the labors of students, and make great havoc in an 
English law library. 'Volume after volume, filled v^ith essays 


(a) Tucker’s Blacks, vol. ii. 355, note. 
51 ^ 
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and adjudications upon fines and recoveries, will be consigned 
to oblivion, {a) 


(a) Bcsitlcs the extended view of the law of fines and recoveries, in all the abridg- 
ments of the law, and in Sheppard’s Touchstone, there arc the treatises of Piggott, 
Wilson, Cruise, Preston, Baylcy, and Hands, on fines and recoveries. The English 
put more to hazard, in meddling with their jurisprudence, than any other European 
nation j and they ought to be more jealous than any other, of the spirit of innovatidh 
and codid cation which is abroad in the land. When a free people have their con- 
stitution and system of laws well established, construed, and understood ; when their 
usages and habits of business have accommodated themselves to their institutions, 
and especially when they are secure in their persons and property, under An able and 
impartial administration of justice, they ought, above all things, to beware of theory, 
for “in that way madness lies.” 

' Since the above note was penned, the stafiitc of 3 and 4 Wm. IV, c. 74, has swept 
away fines and recoveries in England, and substituted more simple modes of assur- 
ance. The disposition of land by tenants in tail, is to be by deed, (as if seised in fee,) 
but not by will or contract. If by a married woman, the disposition is to be by deed, 
as if she was a feme sole, provided it be with her husband’s concurrence, and be ac- 
knowledged by her separately, &c. But the English statute endeavored to preserve 
the benefit of the advantageous arrangements, that could bo jnade in fines and re- 
coveries, by providing and designating a person in family settlements, to bo called 
the Protector of the Settlements. 
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LECTURE LXVIII. 

OF TITLE BY WILL OR DEVISE. 

A WILL is a disposition of real and personal property to take 
effect after the death of the testator. When the will operates 
upon personal property, it is sometimes called a testamenij and 
when upon real estate, a devnt ; .but the more general and thfe 
more popular denomination of the instrument, embracing equally 
real and personal estate, is that of last will and testament (a) ^ 
The definition of a will or testament, given by Modestinus in 
the Roman law, has been justly'admired for its precision. Tester 
mentum est voluntatis nostree justa sententia de eO quod quis post 
mortem suam fieri velit (b) 

1. Of the history of devises. 

The law of succession has been deemed by many speculative 


(a) Howard, in lys Diet, de la Coiit. do Norm. vol. i. 197, gives the true derivation 
of the word device* {divisa^) marque de division de partage deHerres ; cemot 

vient du Latin diverde^ Croslcy on Wills, 1, note. 

(h) Dig. 28, 1, 1. Vinnius thinks, however, that it would be a more perfect defini- 
tion to say, 2'esiamentum esl suprema contestatio in id solemniter facta^ ut quern volumus, 
post mortem nostram habeamus imredem, Vinn. Com. in Inst. lib. 2, tit. 10. Etym. 
see. 2. 


^ An instrument may operate as a deed in one part, and as a will in another. Robinson 
V. Schly, 6 Georgia R. 515. Tailor v. Kelly, 81 Ala. 59* An instrument in th^ form of a 
deed, purported to convoy certain property therein named, in which it was declare^f by the 
party executing it that she “ reserved to herself the use of all the property during her nat- 
ural life, then to go to the above-named persons, and from thenceforth to be their property 
absolutely, without any manner of condition.” Held, that the instrument was a testamen- 
tary paper, and not a *deed. Symmes v. Arnold, 10 Georgia, 606. For a case where a 
similar instrument was declared to be a deed, see Meek v. Holton, 22 Geo. 491 ; Wellborn 
V. Weaver, IT Geo. 267; Stevenson Huddleson, 18 B. Mon. 299; Watson v. Watson, 22 
Geo. 460; Bunn v. Bunn, Ibid. 472; Babb v. Harrison, 9 Rich. Eq. (S, C.) HI; Mosser o. 
Messer, 82 Al|f 661. For the case of an instrument similar in some respects to the above, 
which was yet held to be a deed, se^ Golding r. Golding, 24 Ala. 122; Elmore v. Mustio, 
28 Ala. 809. 
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writers, of higher and better obligation than the fluctuating and 
oftentimes unreasonable and unnatural distributions of human 
will. The general interests of society, in jits career of 
*502 wealth and civilization, seem, however, *to require that 
every man should have the free enjoyment and disposi- 
tion of his own property ; for it furnishes one of the strongest 
motives to industry and economy. The law of our nature, 
by placing us under the irresistible influence of the domestic 
afiections, has suifficiently guarded against any great abuse 
of the power of testamentary disposition, b^ connecting our 
hopes and wishes with the fortunes of our posterity. In the 
jMrimitive age of many nationsi, wills were unknown. This 
was the case with the ancient Germans, and with the laws •of 
Lycurgus, and with the Athenians before the age of Solon, (a) 
But family convenience, and a sense of the absolute right of 
property, introduced the use of testaments, in the more ad- 
vanced progress of nations. The Attic laws of Solon allowed 
the Athenians to devise their estates, provided they had no le- 
gitimate children, and were competent in mind, and not labor- 
ing, under any personal disability. If they had children, the 
power to devise was qualified ; and it allowed the parent to 
devise jf the sons died under the age of sixteen ; or, in the case 
of daughters, with the condition that the devisees should take 
them in marriage ; and no devisee was allowed te take posses- 
sion of the estate, except under the adjudication of a court of 
justice. The introduction of the law of devising, by Solon, was 
accompanied with great fraud and litigation ; though his laws 
are said, by Sir William Jones, to have had the merit of con- 
ciseness and simplicity, (b) 


(а) i^uccessores 8ui cuique libeti, el nuUum tesfamentum» Tacit. M. G. c. 20. Taylor^s 
Klcm. of the Civil Law, 522, 524. Jones's Com. on Isacus. According to Vinnins, 
in his Com. on the Institutes, lib. 2, tit. 2, Etym. sec. 4, the restraint upon the dei^^se 

.of real estate existed, in his day, with the Poles, Swedes, Danes, and some parts of 
Germany. Among the Jews, the father could not devise the inheritance from the 
regular line of succes-sion. Antiquities of phe Jewish Republic, by Th. Lewis, vOl. lii. 
m, 325. 

(б) Plutarch’s Life of Solon, by J. & W. Lnnghorne. Jones’s Isseos, pref. Dit. on 
( the Attic Laws. The speeches of Isaeus related chiefly to the abuses ^ the law of 

wiUa. The claims of heirship and of blood were urged with vehement eloiqiieiica 
.agahast the frauds suggested in procuring wills, or the bad passions which dictated 
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Prior to the time of the decemvirs, no Roman citizen could 
break in, by will, upon the order of succession, unless the act 
was done and permitted in the assembly of the people. But 
wills were allowed at Rome by the twelve tables, and they gave 
th^ power to an unlimited extent, which was afterwards quali- 
fied by the interpretation and authority of the tribunals. They 
were executed with great ceremony, before five citizens, who 
were to represent the people ; and the transaction was in the 
form of a purchase of the inheritance. They were, at last, by 
the law of the prsetors, placed under the burdensome check of 
seven* witnesses, who were required to affix the^r seals and sig- 
natures, (a) The power to devise was checked by the Emperor 
Justinian; and unless a fourth part of the inheritance was 
reserved for the children, they were allowed to set aside the 
testament as inofficious, under the presumptive evidence of 
mental imbecility. (6) 

It seems to be the better opinion, that lands were devisabk, 
to a qualified extent, with the Anglo-Saxons. The folcland 
was held in independent right, and devisable by will. (<;) 


them, or the perfidy which suppressed the revocation of thorn. Most of the speeches 
involve the discussion of the ullej^ation of a forged will; and they are replete with the 
bitterest personal reproaches. In one of them, the mode of procuring certain and 
infallible evidence, hy the torture of slaves, is coirnnended. These specimens of 
forensic discussion are the most ancient monuments extant of the kind ; but they do 
no honor to the morals and manners of the Athenians. Cicero (Orat. pro. L. Flacco, 
secs. 4, 5) speaks most contemptuously of the character Of the Greeks for probity and 
tmthl The writings of the Greek historians, philosophers, and orators, Thucydides, 
Xenophon, Plato, Aristotle, Isojus, and Lysias ; the striking details in the profound 
and searching history of Mitford, and the testimony of St. Paul, afford abundant and 
sad proofs pf the corruption of ancient morals. How, indeed, could sound morality 
and pure practice bo expected among a people who had no due sense of the existence 
and presence of the Father of Lights, from whom comeih down everg good and every perfect 
gift. 

♦to) See Inst. 2, 10, 2, 3. Dig. 50, 16, 120. Novel, 115. 8 Gibbon’s Hist. 78. 
Esprit des Loix, liv. 27. 

(6) Inst. 2; 18, pr. Ibid. secs. 1, 2, 3. Vide supra, vol. ii. 327. The French civil 
coda declares, that all persons may dispose by will, excepting those whom the law 
declares incapable. Code Civil, ^ec. 902. 

(o) Spelman on Fepds, c. 5. Wright on Tenures, 171. Bocland was granted hy 
charter^ and was synonymous with inheritance ; and Sir Franeis P^grave says, that 
testamentary dispositions were unknown to the Teutons or Teutonic nations, and he 
is the highest authority os to all Anglo-Saxon and German antiquities. 
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* 504 Bat tlpon the establishment of the feudal system, * at the 
Norman conquest, lands held in tenure ceased to be de- 
visable, in consequence of the feudal doctrine of non-alienation 
without the consent of the lord ; for the power of devising would 
'have essentially affected many bf his rights and privileges. 
There were exceptions to the feudal restraint on wills existing 
as to burgage tenures and gavelkind lands, {a) The restraint 
upon the power of devising did not give way to the demands of 
family and public convenience, so early as the restraint upon 
alienation in the lifetime of the owner. The p*ower was covert- 
ly conferred by the application of uses ; for a devise 

of the use was not- considered a devise of the land. The mode 
of doing this was by a feoffment to the use of the feoffor’s last 
will, and the feoffor being considered as seised of the use, not 
of the land, could devise it. (ft) The devise of the use was sup- 
ported by the eburts of equity, as a disposition binding in con-, 
science ; and that equitable jurisdiction continued, until the use 
became, by statute, the legal estate. The statute of uses of 27 
Hen. VIIL, like the introduction of feuds, again destroyed the 
privilege of devising ; but the disability was removed within 
five years thereafter, by the statute of wills of 32 Hen. VIIL 
That statute applied the power of devising to socage estates, and 
to two thirds of the lands held by knight-service; and this last 
and lingering check was removed, with the abolition of the mil- 
itary tenures, in the beginning of the reign of Charles IL, so 
'as to render the disposition of real property by will absolute, (c) 


(a) Launder u. Brooks, Cro C 561. Co. Litt lll,‘ b. In Wild’s case, 6 Co. 16, b, 
it was ieclared, that at common law, lands wcic not devisable, except by custom, and 
in ancient cities and borough, of houses and small things. In the reign oC Henry IL, 
only one third part of the personal estate was devisable. The other parts went to the 
wife and children. Glaiiville, lib. 7, c. 5 Blackstone, who gives a clear and succinct 
history (K the law of bequests of personal property, (Corn. vol. ii. 491-493,) says that 
we cannot trace the precise time when the old common law restrictions were abolis|^, 
and the free disposition of chattels allowed. 

{b) Hoffman, Ass. V. Ch., in I Hoffman's Ch. Rep. 253. 

(c) The statute of wills, or a substitute for it, has been adopted thioughout the 
United States ; but not its preamble^ either in letter orispiiit. That preamble is a cari- 
osity, as being a sample of the most degrading and contemptible servility and flattery 
that ever were heqped by slaves upon a master. In Scotland, down to a very recent 
period, almost all a man's heritage, and a great part of his estate acquired by purchase, 
coai^ iiot bo devised from the lineal heir. 
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The English law of devise was imported into this country by 
our ancestors, and incorporated into our colonial jurisprudence, 
under such piodifications, in some instances, as were 
deemed expedient. Lands may be devised by * will in * 605 
all the United States ; and the statute regulations on 
the subject are substantially the same, and they have been 
taken from the English statutes of 32 Hen. VIIL and 29 Charles 
II. (a) In order to give a distinct view of the outlines or^le* 
ments of the law on the subject of devises, I shall proceed to 
consider the conipetency of the parties to a devise ; the thipgs 
that are devisable ; the solemnities requisite to a due execution 
of the will ; and, lastly, some pf the leading rules applicable to 
the construction of devises. 

II. Of the parties ^ u devise. 

The general rule is, that all persons of sound mind ^ are com- 
petent to devise real estate, with the exception of infants and 
married women.'^ This was the provision in the English stat- 


(tt) In Louisiana, the power of disposition of property by will is limited to two 
thirds of the testator’s estate, if he leaves, at his decease, a legitimate child ; and to 
one half, if he leaves two children ; and to one third, if he leaves three, or a greater 
number of children ; and to two thirds, if, having no children, the testator leaves a 
father, mother, or both. Under the luimo of children are included descendants, of 
whatever degree they be. The heirs, whose portions of the estate is thus reserved to* 
them bylaw, are called fixed heirs, because they cannot bo disinherited, except in- 
cases where the testator has just cause to disinherit them, and which cases are defined. . 
Civil Code, arts. 1480, 1481, 1482, 1609-1617. There is much good feeling and sym- 
pathy, and there is nothing unreasonable in these very temperate checks upon the 
unlimited power of devise. The law of Louisiana on this subject was borrowed es- 
sentially from the French Civil Code, arts. 913, 914, 915. 


1 As to whflt aberrations of intellect arc sufficient to constitute unsoundness, seaThomp*- 
soni;. Thompson, 21 Barb. 107. Mere intellectual feebleness not sufficient. Ko^ouse vs: 
Godwin* 17 Barb, 236. Alston v. Jones, Ib. 276. Abraham v. Wilkins, 17 Ark. 292i. 
Speoulat|ire belief is not a clear test. Thompson v. Quimby, 2 Bradf. (N. Y.) 261. See* 
a question of capacity, decided in Austin r. Orabam, 29 Kng. L. &; £q. 88; Hall v. Hall, 18 
Geo. 40. Vide the very interesting case of Brown v, Torrey, 24 Barb. 688; Watson 
Donnelly, 28 Id. 658 ; Stevenson v. Stevenson, 83 Penn. State B, 469. Mental incapacity 
occasioned by medicines, avoids tht will. ‘ Stedham v, Stedham, 82 Ala. 525. 

3 W;here the Chancellor is satisfied that the person against whom an inquisition of lur 
naicy has been found, has so far recovered as to be capable of making a will, he may 
pemithim to make a will under the superintendence, of a proper ofilcer, without in other 
respeots, discharging the proceedings. In the matter of Burr, 2 Barb. Ch. B. 208. Under 
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tite of wills, and, I presume, the exceptions equally exist in ibis 
country, (a) But a feme covert^ by deed of settiement made 
prior to her marriage, and vesting her estate in tnjstees, may be 


(a) Stat. 34 and 35 Hen. VIII. c. 5. New'Vork Revised Statutes, vol. ii. 66, sec. 1. 
Massachusetts Revised Statutes, 1836, pp. 416, 417. In Virginia, the will of a blind 
roan was admitted to probate. Boyd ir. Cook, 3 Leigh, 32.^ A married womhn is 
considered to be incapable of making a valid will of lands, even with the consent of 
hci^asband, and without any statute prohibition to that effect. Osgood v. Breed, 12 
Mass. Rep. 525. Marston v. Norton, 5 N. II. Rep. 205. West v. West, 10 Serg. & 
Rawle, 445.2 jn Ohio, (Allen v. Little, 5 Ohio Rep. 65,) Ihinois, and Mississippi, 
(Revised Code of Mississippi, 1824, p. 32,) females are competent to make a will of 
real and personal estate at the age of eighteen ; and, in Louisiana, the wife, who has 
very extensive privileges, may make a w'ill*without the authority of her husband. In 
Connecticut, married women may dispose of their estates, ^eal and personal, by will, 
in the same manner as other persons. Statutes of Connecticut, 1838, p. 226. In Lowe 
u. Williamson, 1 Greenes N. J. Ch, Rep. 82, the competency of an aged testator to 
make a will was ably discussed. He was deemed comj^tent if he had a mind and 
memory suflSciently sound to be of a disposing mind and memory, and competent to 
know and understand the business in which he was engaged at the time he executed 
the will.® The interesting head of the disahilities of testators is well digested in Jar- 
man on Wills, Boston edit. 1845, vol. i. ch. 13 ; and I take this occasion to observe, 
that the notes added to the edition in two volumes, by J. C. Perkins, Esq., have given 
increased value to that full and excellent Avork, and which appears to be the most 
methodical and thorough treatise which we have on the subject.* ^ 

the Act of April 11, 1849, any married female may convey and devise real and personal 
property. Rev. Stat. 5th ed. p. 240, § 77. Water v. Cullen, 2 Bradf. 854. But under the 
Act of March 2Q, 1800, she cannot convey her separate property without the assent, in writ- 
ing, of her husband; in case of his refusal, absence, &c., she may by petition apply to 
the County Court for leave to convey. Laws of New York, 1860, p. 167. 

1 Wampler r. Wampler, 9 Ind. 640. 

> Brown v. Torrey, 24 Barb. 288. 

5 As to the degree of influence or importunity exercised over a testator, which will ren- 
der it invalid, see Kinleside v. Harrison, 2 Fhillim. R. 561; Williams v, Gon^o, 1 Hagg. 
R. 677 ; Armstrong v, Huddleston, 1 Moore, P. C.[47 ; Stulz v, Schseffle, 18 Eng. L. & Eq.'B* 
676; Panamore v, Taylor, 11 Gratt. 220; Sutton v. Sutton, 6 Barring. (Del.) 469; Taylor 
V. Kelly, 81 Ala. 69 ; McDaniel v. Crosby, 19 Ark. 633. The importunity must be such 
as to take away free agency from the testator. Tunison v. Tunison, 4 Bradf. (N. Y.) 108. 
Unpublished wills of the testator are admissible in evidence upon questions of capacity 
itnd undue influence. Love v. Johnston, 12 Ired. 866. And so in Alabama, are declara- 
tions of the testator, made two or three weeks before the execution of the will^ Roberts 
9. Tra^ick’, 17 Ala. 66. But not when made six or seven years before. Bunyavd v. 
McElroy, 21 Ala. 811. In Vermont, such declarations are admissible to show the condi- 
tion of the testator’s mind, hut not to show undue importunity and influence* Robinson 
0 , Hutchinson, 26 Vt. 88. See Waterman v. Whitney,*'! Kernan, 167. As to influenco on 
the part of testator’s wife, see Zimmerman v. Zimmerman, 28 Penn. State B. 876* A will 
disputed on the ground of alleged intemperance and undue influence, admitted to probate 
m discussion. O’Neil v. Murray, 4 Bradf. (N. Y.) 811. 

; 4 Van West v. Benedict, 1 Bradf. (N. Y.) 114. 
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clothed with a testairientary disposition of her lands ; ^ and a 
coturt of chancery will enforce such a power made during cover- 
ture, under tjje name of an appointment, or declaration 
of trust She may devise *by way of execution of a *606 
power, (a) But the will that'she makes, in such a case, 
must be executed with the same solemnities as if she had exe- 
cuted the deed while sole, (6) An infant cannot, in any case, 
be enabled to devise through the medium of a power; and the 
New York statute specially excludes the exprcise of a power by 
a married womaif during her infancy, (c) 

Testaments of chattels might, at common l^w, be*made by 
infants of the age of fourteen, Jf males, and twelve, if females. 
This was the^English rule until the statute of 1 Victoria, and 
the testamentary power of infants is now abolished, (rf) The 
laws of thp several states arc not uniform on this point. In 
Virginia no person under eighteen years of age can make a 
will of chattels ; (e) and by the NewYork Revised Statutes, (/) 


(a) See vol. ii. of this work, 171, and New York Revised Statues, vol. i. 735, sec. 

no. 

(/>) Casson v. Dade, 1 Bro. 99. 

(c) New York Revised Statutes, vol. i. 735, sec. 111. 

(d) *2 Blacks. Com. 497. Arnold v, Earle, 2 Rep. tern. Lee. by Phillimore, 529. 
The statute of 1 Victoria, ch. 26, declares that no will made by a person under age, 
or by a married woman, shall be valid, except such a will as might have been made 
by a married woman before the passing of the Act j consequently a married woman in 
England may still make a will of personal estate with her husband’s consent, and a 
will of real or personal estate to which she may be entitled for her separate use, and 
she may also make an appointment by will, in pursuance of a power to be executed, 
notwithstaoding the coverture. The statute law in Massachusetts, Vermont, and 
Pennsylvania, also require the testator of wills, of personal as well as real estate, not 
to be under twenty-one years of age.’-* 

Revised Code of Virginia, 224. 

( f) Vol. ii. 60. The early statute law of Connecticut required the infant cf either 
, sex to be seventeen, to be competent to dispose of personal estate by will. This is> 
still the law of Connecticut. Statutes, 1821. The Act of 1831, in Ohio, relating to- 
wills, does not include married women among the persons, incompetent to make a 
will, and she is presumed to have that power. 


^ In Maryland the will is good, though no testamentary power is given by the anthnup-^ 
tiol a^naent. Michael e. Baker, 13 Md. 168. 

* The common law is still in force in Tennessee. Davis v. Baugh, 1 Sneed, (Teoa.) 
477. 

VOL. iv. 
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tl^e age to make a will of personal estate is raised up to eigh- 
teen in males, and sixteen in females^ Nor can a niarrled 
woman make a testament of chattels, aOy more tiian of lands, 
except under a power, or marriage contract, or by her husband’s 
license, (a) 

. But infants, femes covert^ and persons of non-sane memory, 
and aliens, may be devisees ; for the devise is without consid- 
eration. (b) A devise to the heir at law is void, if it gives pre- 
cisely the same estate that the heir would take by descent if the 
particular devise to him was omitted out of the will. The title 
by descenf has, in that case, precedence to the title by devise, (e) 
The test of the rule, says *Mr. Crosley, is to strike 'out of 
*607 the will the particular devise * to the heir, and then, if 
without that he would take by descent exactly the same 
estate which the device purports to give him, he is in by descent 
and not by purchase, (d) Eveh if the lands be devised to the 


(а) 2 Blacks. Com. 4^. Steadman v, Powell, 1 Addam's Bep. .58. Hood v, Ar- 
cher, 1 M’Cord’s Rep. 225. Newlin t’. Freeman, 1 Iredell’s N. C. Law Rep. 514.^ 
Married women would seem to be prohibited in New York from making a will of 
personal estate in any case, for the statute declares that every male person of eighteen 
}'^ars of age, and every female, noi being a manned woman^ of tlie age of sixteen, and 
no vtherSf may make a will of personal estate. New York Revised Statutes, vol. ii. 
60. By the Revised Statutes of Connecticut, 1821, and of Illinois, published in 1829, 
a married woman may dispose of her separate estate, both real and personal, by will, 
in the same manner as other persons. 

(б) Though an alien may be a devisee as well as purchaser, he takes a defeasible 
estate. See vol. ii. 61. The New York Revised Statutes, vol. ii. 57, sec. 4, have 
judiciously declared such devises void, if to persons who are aliens at the death of the 
testator.^ 

(c) Hurst i>. Earl of Winchelsea, 1 Wm. Blacks. Rep. 187. But see ante, p. 412, 
the rule altered in England by statute.® 

{d) Crosley’s Treatise on Wills, edit. London, 1828, p. 101. 


1 Lee V. Bennett, 81 Mississippi, (2 George) 119. 

3 Modified as to resident aliens. Kev. Stat., N. Y., ch. 1, tit. 1, ^ 87. The statute, 2 B* S. 
67, ^ 4, dops not apply to an alien devisee born after the death of the testator. Wadsworth 
V, Wadsworth, 2 Keman, 376. An alien may hold real estate against every one, and even 
against the government until office found. People*®. Folsom, 6 Cal. 878. Jones v. 
IfoMasters, 20 How. 8. Wyn ®. Morris, 16 Ark. 414. The treaty-making power of the 
government is sufficient to enable it to remove the disability of aliens toinberit. 
Peqf>le V. Gerke, 6 Cal. 881. ‘ 

• The rule adopted in Massachusetts is that of the text. Ellis ®. Page, jT Cmiu 161. 
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heir charged with debts, he still takes by descent ; for the charge 
d^es not operate as an alteration of the^ estate, (a) Corpora- 
tions are excepted out of the English statute of wills ; and the 
object of the law was to prevent property from being locked up 
in perpetuity, and also to prt^vent Anguishing and dying per- 
sons from being imposed upon by false notions of merit or 
duty, to give away their estates from their families. In times 
of popery, said Lord Hardwicke, the clergy got nearly half the 
real property of the kingdom into their hands, and he wondered 
they had not gcft the whole, (b) But under the statute of 43 
Eliz., commonly called the statute of charitable uses, a devise 
to a corporation for a charitable use is valid, (c) The New 
York Revised Statutes {d) have turned the simple exception 
in the English, and in the former statute of New York, into an 
express prohibition, by declaring, that no devise to a corpora- 
tion shall be valid, unless the corporation be expressly author- 


(a) Allam v. Hcbcr, Str. llep. 1270. Hurst v, Earl of Winchelsea, 1 Win. Blacks 
Rep. 187. The statute of 3 and 4 Wm. IV. ch. 106, altered the English law in this 
respect, and declared, that on a devise of lands by the testator to his heir at law, 
ho should be considei-cd as taking as devisee, and not by descent. Vide supra, p> 412, 
note. 

(If) Lord Hardwicke, 1 Vesey, 223. 

(c) This was so held in Flood’s case, Hob. Rep. 136; and the court, in that case, 
admitted that the devise was void in law, because contrary to the statute of wills, but 
that such a devise in mortmain was clearly within the relief of the statute of Eliza* 
beth 1 Mr. Crosley, in his learned and able Treatise on Wills, 116, 117, condemns this 
decision as a strained construction, and a repeal of the exception in the statute of 
wills. The statute of 9 Geo. 11. c. 36, has since corrected this construction, and ren- 
dered all devises for charitable uses void, except to the two universities and certain 
colleges. The statute of 9 Geo. 11. was not in any sense a mortmain act, for it neither 
prohibited nor authorized alienation in mortmain, or to a corporation. It only 
avoided all devises to charitable uses ; for at common law it was lawful to devise to 
individuals to charitable uses, and the statute allows the application of property by 
deed to charitable purposes. Its*8ole object was to protect persons in extrfmis from 
imposition. The Master of the Rolls, in Corbyn v, French, 4 Vesey, 427. Mellick 
V. The Asylum, Jacobs's Rep. 180. 

(c?)’ VoL ii. 67, see, 3. , 


1 Mr. IfOwis, in his very able work on Perpetuity, p. 708, says that, in England, Incor* 
porations for charitable and religious purposes are considered exoeptlons to the law^ 
against perpetuities. 
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imd to take by devise, (a) ^ There was, however, the same 
. construction of the preexisting statutes ; (b) and though 
* 508 the English statute of charitable *u8es has not been 
reenacted either in New York, New Jersey, Pennsylfa- 
nia, or Maryland, nor probably in‘any of the United States, (c) 
the better opinion, in point of authority, would, however, seetn 
to be, that a devise of a charity*, not directly to a corporation, 
but in trust for a charitable corporation, would be good. ' This 
is on the principle that a court of equity, independent of stat- 
ute, and upon the doctrine of the common law, has jurisdiction 
over bequests and devises to charitable uses; and will enforce 
them, provided the objects be sufficiently definite, so as to shut 
oiit all arbitrary discretion resting upon the doctrine of ey- 
pres. {d) 


(a) This prohibition extends to a devise of any estate and interest in real property 
descendible to heirs, as well as real estate itself. Wright v. Trustees of Methodist 
Episcopal Church, 1 Hoffman’s Ch. Rep. 225. 

(b) Jackson v. Hammond, 2 Gaines’s Cases in Error, 337. 

(c) It has not been repealed, but subsists in full force in Kentucky. Vide supra^ 

vol.ii. 285. • 

(tf) M’Curteo v. Orphan Asylum Society, 9 Cowen’s Rep. 437. Witman v. Lex, 17 
Serg. & Rawle, 88. Lord Redesdale, in Attorney-General v. Mayor of Dublin, 1 
Bligh’s Rep. N. S. 347. Moore v. Moore, 4 Dana’s Ken. Rep. 357.. The case of 
Dashieil v. Attorney- General, 5 Harr. & Johns. 392, is a strong authority in opposi- 
tion to the doctrine of the other Americiaii cases which are mentioned ; but in that 
case there was no provision by the will for designating the poor who were to be re- 
^ lieved. The object was too indefinite.^ See the additional authorities cited, supra, 
vol. ii. pp. 285-288, where this point is also mentioned and/ discussed.^ In the case 


1 It has been decided, that where a devise, made directly to a corporation not authorized 
to take by devise, is accompanied with a trust, it is void ns to the trust, as well as thje 
legal estate. Ayres v. Moth. Ch. &c. 3 Sand. S. C. R. 851. By an Act passed in 1860, 
( Laws of N. Y. for 1860, ch. 360,) it is enacted that no person having a husband, wife, child, 
or parenf, shall devise or bequeath to any benevolent, charitable, literary, scientific, reli- 
gious, or missionary society, association, or corporation, more than one half of his or her 
estate after payment of debts, and such devise or bequest shall be valid to the extent of 
one half and no morei 

* Wilderman v. Baltimore, 8 Md. 661. 

* The decision of the Court of Appeals in this state, in Williams v» Williams, in refbrende 
to the legacy in the will of Nathaniel Potter in favor offtrustees of a fhndfor the gratuitous 
eduoatidu of certain poor children, is decisive in favor of the validity of such bequests. 
Judge Lenio, who delivered the opiflion of the court, came to the conclusion that sticli 
bequests in this state were valid, and could be carried into effect, according to thajtfflli of 
the, testator, by the aid of the equitable powers of the courts independent of the stktuiedS 
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Witnesses to a wili are rendered incapable of taking any 
beneficial interest under it| except it be creditors^ whose debts, 


of IngUs t\ The Trustees of tlie Sailor’s Snug Harbor, 3 Peters’s U. S. Rep. 99, it 
wes admitted that a subsequent Act of the legislature would give full validity and 
effoci to {Revise for charitable uses, where the designated oliject or trustees were not 
otherwise sufficient or competent.^ So in the case of the Trustees of the Meinttre Poor 
School y. The Zanesville C. & M. Company, 9 Ohio Rep. 203, it was held, after a 
very elaborate and learned discussion, that a bequest for charitable uses, where the 
objects were sufficiently defined, and the person designated as trustee acquired a can 
pacity to hold by a sublc(iucnt act of incorporation, took effect as an executory devise.* 
And in Bartlett tj. Nye, 4 Metcalf, 378, it was held that a devise of real estate to an utt* 
incorporated society, for charitable u«.c <<5 was valid, and the heirs Vrould be compelled to 
execute the trust.^ It is to be regretted, that in the recent revision of the laws of New 
York, this very interesting and vexatious question was not put at rest by an explicit 
provision, either in favor of the equity jurisdiction over such charities, to the extent, 
perhaps, of tlio statute of Eliasabeth, or else by an express denial of a power to devise 
a charity to any persons} whatever, in trust even for a charitable corporation. In Vir- 
ginia, in Gallego v. Attorney-General, 3 Leigh, 450, the equity jurisdiction over chari- 
ties was elaborately discussed. The English statute of charitable uses, (43 Eliz.) and 
all the statutes of mortmain, were repealed long since in Virginia. There is no stat- , 
ute restraint in that state upon devises to corporations, and a devise to a corporation 
for a charitable purpose, if the charity be proper and definite, is valid. Lomax’s Di- 
gest, voLiia 12. It was held, in conformity with Ch. J. Marshall’s opinion, in 4 
Wheaton, 1, that there was no common-law jurisdiction over devises to charitable 
uses, prior to tlie statute of Elizabeth ; and that without the aid of statute authority, 
the courts of chancery had no jurisdiction to decree charities where the objects or 
beneficiaries were indefinite or uncertain. President Tucker, in the ease in Leigh, ex- 
posed with great force the arbitary and unreasonable nature of iho cy-pres principle, 
when applied to vague or indefinite charities. On the other hand, in Griffin v. Gra- 
ham, 1 Hawk’s N. C. Rop. 96, the testator gave all the residue of his estate to his ex- 


Elizabeth that the law of charitable uses does not derive its origin from the above stat- 
ute nor depend upon it. It was borrowed from the civil law as modified by the institutions 
of Christianity, and at a very early period became part of the common law. The statute 
of Elizabeth merely furnished a remedy for the abuse of cl»rities. Burn v. Smith, 7 
Verm. Rep. 241; Vidal v. Girard’s Executors, 2 How. U. S. Rep. 127; Going v, Emery, 
16 Pick. 107; Derby v. Derby, 4 R. I. 414; Pink v, Fink, 12 La. An. 801, fully sustain 
the decision of the Court of Appeals in Williams e. Williams. t 

A Jf a grant is made to individuals for the use of a church, which at the time of the 
grant is not incorporated as such, the persons to whom the grant is made stand seised to 
thp use, and where tlie church receives legal capacity to take and hold real estate, the 
statute executes the possession to the use,* and the estate^^ts. Miller v. Chittenden, 4 
Iowa, 252. 

A corporation may be the trusteo«f a charity, provided the trust be not repugnant to 
or ineonslstent with the proper purposes for which the corporation was created. Obapiii 
V. School District, 85 N. H. 448. Trustees v. Kellogg, 16 N. Y. (2 Smith,) 88. 

* $ee Hallman v. Honcomp, 6 Ohio, (N. S.) 287, Hamden v. Rice, 24 Conn. 850. 

• To same effect is Johnson ©. Mayne, 4 Iowa, 160. 

52 * 
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by the wfll, arp made a charge on the real estate. This was by 
the statute of 25 George II. ; and it has been generally adopted 


ecntors in trust, that out of the rents and pro(its they should establish a school for the 
maintenance of iiidi|;ent scholars, and the trust was»supported, though the object was 
very general, and not so specific ns that in Dashiell v. Attorney-General, $pra,^ But 
the doctrine of execution cy-prea docs not prevail in North Carolina ; and if tho inten- 
tion of the testator, in respect to a charity for religious purposes, cannot be literally 
fulfilled, a trust results for the heir, or next of kin, as the case may be. McAuloy v, 
.Wilson, 1 Dev. N. C. Equity, 276. 

In the case of Costar v. Lorillard, in the New York Court bf Errors, in December, 
1885, Ch. J. Savage said, that the doctrine of ry-pres was statute Iaw; and he cited 
several passages froni the New York Revised -Statutes, (vol. i. 748, sec. 2. Ibid. 723, 
sec. 17. Ibid 726, sec. 38,) to show that tfie courts aro to carry into effect the inten- 
tion of the party to an instrument, so far as it can be done consistently with law. He 
said, that in that case, if the trust had been lawful, the estate in the trustees ought to 
have been sustained, not during the natural lives of the twelve nephews and nieces, 
but during the natural lives of such two of the nephews and nieces as should soonest die. 
See the case, supra^ p. 273, and p. 271, and the necessity of designating the two lives.*^ 

The doctrine of the English Court of Chancery is much broader than any that has 
been inculcated in America. If a bequest be for charity, it matters not how uncertain 
the objects or persons may be ; or whether the betiuest can be carried into exact exe- 
cution or not ; or whether the persons who are to take be in esse or not, or whether the 
legatee be a corporation capable in law to take or not. In all these, and the like cases, 
the court will sustain the legacy, and give it effect according to its own principles. 
Where a literal execution becomes inexpedient or impracticable, the court will execute 
it cy-pres. The crown has a right to interfere where a charitable object fails, and it 
must signify in chancery the charitable purpose the fund shall be applied to. Simon 
V. Barber, Tamlyn, 14. Attorney- General o, Andrew, 3 Vcscy, 633. Aftorney-Oon- 
cral V. Bowyer, Ibid. 714. Moggridge v. Thackwell, 7 Ibid. 36. Mills v. Farmer, 1 
Merivale, 55. Bonhett v, Ilayter, 2 Beavan, 81 . Attorney- General v. The Ironmonger’s 
Company, Ibid. 313.^ The case of the Pliila. Baptist Association r. Smith, 3 Peters's 
U. S. Rep. App. 484. In this- latter ca.se, Mr Justice Story investigates the doctrine 
with his usual research and accuracy ; and he concludes (p. 497, see also to S. P. his 
Com. on Equity Jurisprudence, vol. u. § 1162,) that the jurisdiction of the Court of 
Chancery over charities , no trust is inteiposed, or there is no person in esse capable 
of taking, or where the charity is of an indefinite nature, is not to bo referred to the 
general jurisdiction of that court, but that it sprung up after the statntfe of Elizabeth, 
and ra.ts mainly on its provisions. The conclusion upon the authorities in England, 
drawn by Lord Eldon, is, that where there is a bequest to trustees for charitable pur* 


- See, also, Price v. Maxwell, 28 Penn. State B. 23. 

* In Andrew v. The New York Bible Society, 4 <Bandf. S. 0. B. 166, it was hdd, that 
equity cannot decree the execution of charitable uses, when there is neiiker a irueUe nor a 
cestui que trust — the English cy-pres doctrine never having been adopted this COiiniry* 
See, also, Owens e. Missionary Society, 4 Keman, (N. Y.) 880. 

* Baptist Church r. Presbyterian Church, 18 B. Mon. (Ky.) 686. 
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ia tbe United States as a salutary provision, {a) ... The English 
statute was tbe consequence of the decision of thh;E. B., in 
Hgi^ast v. IQowsing', {b) which established, after 'three several 
argurrients at the bar, that whoever took any interest under a 
will was an incompetent witness to prove it. This determina- 
tion, says Sir William Blackstone, (c) threatened to shake most 
of the titles in the kingdom that depended on devises by will. 
The statute has been recently reenacted in New York, with 
some qualifications, (d) i The restoration of the competency of 


poses, the disposition must be in chancery, under a scheme to Ije approved by a roas- 
ter ; but where the object is charity, nn^no trust is interposed, it must be by the king, 
under his sign-manual ; for in such cases the king, as parens patria;, is deemed the 
constitutional trustee. Moggridge v. Thackwell, 7 Vcscy, 86. 

In this country, the legi.slature or government of the state, as parens patriae, has the 
right to enforce all charities of a public nature, by virtue of its general superintending 
authority over the public. interests, where no other person is intrusted with it. The 
jurisdiction vested by the statute of Elizabeth over charitable uses is said to be per* 
sonalbj in the chancellor, and does not belong to his ordinary or extraordinary juris- 
diction in chancery. Lord Ilardwicke, in Corporation of Biirford v. Lenthall, 2 Atk.^ 
Itep.*553« Story, J,, m6. st/p. * * 

(а) The statute of 25 Geo. IT., making void a legacy to an attesting witness, was 
never in force in North Carolina or Tennessee. 3 Humph. Tenn, Rep. 278.’*^ 

(б) Str. Rep. 1253. * ’ 

(c) 2 Com, 377. 

(rf) New York Revised Statutes, vol. ii. 57, sec. 6. Ibid. 65, secs. 50, 51. The 
statute (p. 58, sec. 12) requires all tbe witnesses to the will, >vho are living in the 
state, and of sound mind, to be produced and examined, on proof of the will before 
the surrogate ; and yet the provision is, that the beneficial devise, legacy or interest 
to a witness is void, in case such will cannot be proved without the testimony of 
such witness.” There seems to he no room for the application of this exception, if 
all the witnesses must be produced and examined. But if such a witness would have 
been entitled to a share of the estate, if the will had not been made, so much of such 
share is saved to him as will not exceed the value of the devise to him ; and he shall 
recover that share of the devisees or legatees. This last is a very equitable qualiiica- 

1 An executor is not a competent witness to prove a will, but his competency ^ restored 
,if be renounce the trust. Burritt v. Silliinan, 16 Barb. 196. Ibid. 3 Kernan, 93. Dorsey 
e. Warfield, 7 Md. .65. In Missouri an executor is a competent witness. Murphy o. 
Jlttl'phj, 24 Missouri, (3 Jones,) 526. Also in South Carolina. Noble v. Burnett, 10 Rich, 
Law (S. C.) 506, Also, in North Carolina— to any will made after the Rev. Code took 
(Jan. 1856.) Gunter o. Gunter, 3 Jones, Law, (N. C.) 441. An executor is a com- 
petont witness in Massachusetts uiider the statute of 18S9, ch. 107, on releasing his right 
to recover costs. Baxter v. Abbott, 7 Gray, (Mass.) 71. 

:, *^A subscribing witness is not rendered incognpetent as a witness by holding lands 
therein devised, in trust for a devisee, not having any interest himself thhrein. Peralta v. 
CastrOf^Cal.864. 
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subocribitig witnesses, by declaring their benefidial interest 
under the will void, put an end to a greatly Htigated qne^ 

. ^ ^ _ . 

tion of the general ri^lo ; and it has been assumed in the Bevised Statutes of Illinois, 
published in. 1829.^ , 

The English statute of 1 Victoria, ch. 26, declares, that wills are not to be invalid 
on accoiiuj of the incompetency of attesting witnesses, but beneficial devises or gifts 
to an attesting witness were declared void. If real or personal estates be charged 
with debts, the creditor, whoso debt is so charged, is declared to bo a competent wit-, 
ness, and an executor may be admitted to prove the will. The statute of 25 Geo. II. 
c. 6, is repealed. Tftie word credible^ as to the witness, is dropped. By the English 
statute of 6 and 7 Viet. c. 85, 22d August, 1843, the objectiofl of incompctency to, a 
witness in any case, as far as interest and infancy go, is abolished. But the provision 
does not extend to the case of a party to the record, or to the husband or wife of the 
same. 

The insanity of the testator is a question of fact to be passed upon by the surrogate 
in respect to a will of personal estate. But his decision does not conclude the ques- 
tion so far as the wijl contains a devise of real estate. That can only bo set at rest 
by an issue from chancery, or a trial at law, Bogardus r. Clarke, 1 Edw. Ch. Bep. 
266. The question of insanity xxx a testator, when par/ia/. and going to defeat the 
will, is powerfully and elaborately discussed by Sir Johji Nicholl, in thd Prerogative 
Cpurt of Canterbury, in the case of Dew v. Clark, 1 Addarns, 279. He considers 
delusion to be the true criterion of insanity, whicli is when the patient once conceives 
something extravagant to exist, which has still no existence whatever, but in his own 
heated imagination, and wherever, at the same time, having once so conceived, ho is 
incapable of being, or at least of being permanently reasoned out of that conception ; 
such a patient is said to be under a delusion ; and delusion in that sense, and insanity, 
are almost, if not altogether, convertible terms. The opinion of all the judges was 
taken in the House of Lords, in June, 1847, as to the proper questions forthc jury on 
trials in criminal cases, under the defence of insanity See 2 N. Y. Legal Observer, 
241, and Wharton^s American Criminal Law, edit. Philadelphia, 1846, p. 12. The 
last work is ably executed. The English judges, in the opinions referred to, stated 
that if the party charged with a crime was not, at the time the act was committed, 
conscious of right and wrong, or did not know right from wrong, and that be clearly 
and satisfactorily proved, he >yas not guilty. See also Kegina Higginson, 1 Carr. ' 
& Kirwan, 130. The same varied course of decision, and danger of contradictory 
decisions respecting the will of the personal and real estates, exist in England. Mont- 
gomery u. Clark, 2 Atk, Hep, 378. Clark v. Dew, 1 Bussell & Mylne, 103. 1 Ad- 
dams's E, Bcp. 279. Hume u. Burton, 1 Bidg. P. C. 277. 


A test/jitor must be of sound and disposing mind and memory, but the neceseaiy 
degree of mental capacity requisite, has- opened a wide field for discussion in tl^ 
courts. In the cases of Van Alst v. Hunter, 5 Johns. Ch. Bep. 148, and Sloan o. 



1 If there are three witnesses, and the will is proved and finally established by thej 
dence of two, the third witness is entitled to his legac}a Caw Bobertson, I Selden's ill. 
126. The statute does not require an attestation clause to a will. If the witnesses . 
that all proper ceremonies were perfoimed, the requisition is answered. 

Simmons, 8 Bradf. (N. Y.) 86. ; 

** ^ Speculative belief is not a clear test of insanity. Thompson v* Quitqby, 2 
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tion, which * arose iri the time of Lord Mansfield. *510 
The question was, whether a witness was competent to 
prov^ a will^ who was interested wheu he subscribed his 
name, and whose interest had been discharged when he was 
called on to testify. Lord Mansfield (a) held it to be sufHcient 
that the competency, or disinterested character of the witness, 
existed when called as a witness. This decision was opposed 
with great ingenuity and eloquence by Lord Camden, (ft) though 


Maxwell, 2 Green’s N. J. Ch. Rep. 563, the requisite sanity of a testator was much 
considered.^ Age will not disqualify from making a will, provided the testator has a 
competent pos<ession of his mental facultj^s. Code, 6, 22,* 3-8, 24, 14. Voet, 21 , 36.*** 
The failure of memory is not sufficient to create the incapacity, unless it be quite 
total, or extended to his immediate family and property. Den v. Vaneleve, cited in 
2 Green’s Rep. 606.® The Roman law applied the incapacity to extreme failure of 
memory, as for a man to forget his own name — fatuus prmaumitur qui in propio nomine 
errat. Code, 6, 24, 14, and n. 55. The want of recollection of names is one of the 
earliest symptoms of a decay of the memory, but this failure may exist to a very 
great degree, and yet the solid power of understanding” remain. The rule on the 
subject is, that sanity is to be presumed, and ho who seeks to avoid a will on the* 
ground of mental imbecility, must show it. Jackson v. Van Duzen, 5 Johnson’s 
Bop. 144. On the trial of Earl Ferrers for murder, before the House of Lords, the 
defence was insanity, and Lord Camden said in that case, “ Had the noble prisoner at 
the bar a power of distinguishing, as a moral agent, between right and wrong, or was 
he ignorant in the opinion of the triers, that murder was an offence to God as well 
as man ? ” The remarks of the Solicitor-General, Sir Charles Yorke, were still more 
striking, and show the caution in which the pica of insanity should he received. 
Campbell’s Lives of the Lord Chancellors, vol. v. 

(а) Windham v. Chetwynd, 1 Burr. Rep. 464. 

(б) Doe V, Kersey, C. B. Easter Term, 1765. Powell on Devises, 131. 1 Day’s 
Conn. Rep. 41, note. This very point arose in Hawes v. Humphrey, 9 Pick. Rep. 
850, and the court held, that a witness to a will must have been competent at the time 
of attestation ; and they took that side of the question as appearing to bo most reason- 
able, and most ctmforrnable to the statute. The Mass. Revised Statutes of 1836, have 


1 Morris v. Stokes, 21 Geo. 662. Overton v. Overton, 18 B. Mon. (Ky.) 61. 

^ Maverick v, Reynolds, 2 Bradf. (N. Y.) 360. Carroll v, Norton, 3 Bradf.*(N. Y.) 
291. 

9 At the tima the testator makes his will, it is not necessary he should have a recolleo- 
tlon.of all his estate, of his family in life, of their condition 4ii general, and the probable 
effect the proposed disposition will have, and be able to collect this all in one view. 
McMasters v. Blair, 29 Penn. State R. 298. 

Occasional mental derangement dbing shown in the testator, and the testimony being 
cbnfflctjibgasio whether the will was made in a lucid interval, but showing that his mind 
was ei^r the day before and the day after; that the will ^ya8 in accordance with his pre- 
viously $3q>reBsed intentions, and was approved by him afterwards, was sustained* Gom- 
batilt V. Public Administrator, 4 Bradf. 226. 
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the majority of the cot^rt over which he presided followed the 
decision of the K, B. 


III. Of things devisable. 

It is the settled rule of the English law, that the testator 
must be seised of the lands devised at the time of making the 
will. He must have a legal or equitable title in the land de- 
vised. (a) ^ The devise is in the nature of a conveyance, or an 
appointment of a particular estate ; and therefore lands pur- 
chased after the execution of the will do hot pass by it. (d) 
The testator niust likcAvise continue seised at the time of his 
death, (c) In Goodright v. F/)rester^ (d) it was held, that a 


declared that the witnesses must be competent at the time of attestation, and this was 
so declared by statute in England, and tho opinion of Lord Camden has linally pre- 
vailed. But in Alabama a depositiun taken de bene esse cannot be read at the trial, if 
tho WMtness would be incompetent if then present, though he was competent when tho 
deposition was taken. Jones r. Scott, 2 Ala. Hep. 58. 

(a) Langford r. Pitt, 2 P. Wms, 629. Greenhill v. Grecnhill, Prec. in Qh. S20. 
Potter V. Potter, I Vesey, 437. M’Kinnon v, Thompson, 3 Johns. Ch. Hep. 307. 

(b) Lord Mansfield, in Pistol t*. Hiccardson, 3 Douglas, 3G1, admitted the rule to 
bo settled, and on tho ground that the will in that respect resembled a conveyance. 
By the Homan law, after-purchased lands passed, and tho rule, he said, might as well 
have been declared the other way, but the doctrine could not be shaken. If legacies 
be bequeathed to heirs, and tho lands devised to B., not an heir, the heirs may claim 
and recover, in the character of heirs, after-acquired lands, without being obliged to 
elect between the lands and the legacies. This was decided in tho case of The City 
of Philadelphia v. Davis, i Wharton, 490, after a very elaborate discussion, and con- 
trary to the case of Thellusson v. Woodford, 13 Vesey, 209. 

(e) Bro. Abr. tit. Devise, pi. 15. Butler v. Baker, 3 Co. 25, a. Bunker v. Coke, 
1 Salk. Rep. 237. 1 Bro. P. C. 199, S. C. Arthur v. Bokenham, 11 Mod. Rep. 148. 
This rule was strictly maintained in Pennsylvania, and the case ofljirard v. The City 
of Philadelphia, notwithstanding the will was intended by the testator to apply to 
lands which might be thereafter purchased. 4 Rawle, 323. The law is now altered in 
Pennsylvania, by Act of 8th April, 1833. When it clearly appears that the testator 
intended that his will should cover after-acquired lands, tlie, rule in equity would 
seem to be that the heir cannot take bpth as heir and as legatee, and a court of equity 
will put him tojiis election to take under the will or as heir, an4 bo 
allowed to take in both capacities, as heir and as legatee. Thellusson v Woodford, 
13 Vesey, 220, 221. Churchman v, Ireland, I Russell Sb Mylne, 250, S. C. 4 Simone 

(d) 8 East's Rep. ‘652. 1 Teunl Rep. 578, S. C; 


1 A mere wrongdoer, who has only a color of title, cannot pass any estate by ble *0 
his devisees. Smith r. Bryan, 12 Ired. 11. 
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right of «ntry was not devisable. It was not a right assignable 
at common law, and it did not fall within the words of the 
statute of wiys of 32 Hen. VIIL This decision was affirmed 
in the Exchequer Chamber, but upon other grounds ; and Chief 
Justice Mansfield intimated, that a right that was descendible 
by inheritance ought to be devisable. It had been previously 
decided, and on much more enlarged and liberal grounds, 
in Joties v. Roe^{a) * that executory devises, and all possi- * 611 
bililies coupled with an interest, were devisable. (6) But 
a right to enter for a condition broken, or under the warranty 
annexed to an exchange, is not devisable ; nor js the benefit of 
a condition, unless it be annexe^ to a reversion. (6*) The interest 

520. The rule in the English chancery i*?, that a rcpublication of a will by a codicil 
makes a will speak as of the date of the <'()dicil, and it will, as a rcpublication, tako 
in lands purchased up to the date of the codicil. A clear intent will, however, pre- 
vent the*application of the rule, as if the codicil should say, I am now dealing with 
the property I have given by the will, and with none other.” Monypenny v. Bris- 
tow, 2 Bussell &- Mvlne, 117. Miles v. Bovden, 3 Pick. 213. Kip v. Van Cortland, - 
7 Hill’s N. Y. Kep.\346. 

The English real property commissioners, in their report in April, 1833, recom- 
mended an alteration in the law to the effect that a will should pass property of any 
description comprised in its terms, which a testator may be entitled to at the time of 
his death, unless an intention to the contrary should appear upon the will. And the 
English Parliament, by statute of 1 Victoria, ch. 26, passed for the amendment of the 
law with re’>pect to wilh, declared that every person might dispose by will of his real 
and personal estate, legal or equitable, which would otherwise go to his heir or execu- 
tor. The power was extended to contingent, executory, and future interests, in any 
real or, personal estates, tha^would devolve if not devised, upon the heir, and to 
rights of entry, and to real and personal estate acquired after the execution of the 
will, and to which the testator is entitled at his death. The statute declares, that 
every will in reference to the real and personal estate comprised in it, shall he con- 
strued to speak and take effect as if it had been executed immediately before the 
death of the testafor.^ Again, by the Act of 7 Wm. IV. and 1 Vic. c. 26, it is de- 
clared, that a general devise of real estate shall bo deemed to include any real estate 
which the testator may hqyo power^to appoint, in any manner he may think proper, 
and shall operate as an execution of such power, unless a contrary intention shall 
appear by the will. 

V (a) S Term Rep. 88. 1 H. Blacks Rep. 30, S. C. 

(6) By the New York Revised Statutes, a possibility coupled with an interest is 
devisabie, if the person in whom the interest is to vest can be ascertained. Every 
interest which is descendible may be devised, and this embraces all contingent inter- 
ests, 2 R. S, 57, sec. 2. Pond v, Bergh, 10 Paige, 141, 153. 

(c) Isrord Hardwicke, in Avelyn v, Vfard, I Vesey, 423. Goodright v. Forester, 8 


^ Such is the statute law of Maryland. Laws of 1850, ch. 259. 



624 OT KEAl PBOPBRTT. - [PART VT. 

# 

•under a contingent remainder or executory devise, or future, or 
springing use, is devisable. Alf contingent possible estates are 
devisable, for there is an interest. But the mere, possibility of 
an expectant heir is not devisable, for that is not within the 
principle. So, if a settlement be* made on the survivor of A., 
B., and C., neither of them can devise the possibility. The 
person who is to take is not ascertained, (a) 

The comprehensive views of the right of testamentary dis- 
position, contained in the case of Jones v. JRoe, have, I pre- 
sume, been generally adopted in this country^' The statute of 
New York, of 1787, gave the power of devise to persons seised 
of estates of inheritance in lands, rents, and other heredita- 
ments in possession, remainder, or reversion. The subsequent 
provisions of the statute law dropped the word seised, and 
gave the power of devising to persons having estates of inheri- 
tance ; and in Jackson v. Varick (ft), it was held, after much dis- 
cussion, that a right of entry in land was devisable, though at. 
the time of the devise and of the testator’s death, the land was 
held adversely. Such a right would pass by descent ; and there 
were no reasons of policy to create a distinction in this respect 
between descent and devise ; and, though there was no substan- 
tial difterence between the New York and the English statutes 
of wills, the former was rather more comprehensive in terms. 

The English rule, requiring the testator to be actually 
*512 * seised of the lands devised at the time of making the 
will, and. to continue seised at thfe time of his dbath, 
continued to be the law of New York, down to the recent re- 
vision of the statute law. (c)^ The general rule of the English 


East’s Rep. 652. Preston on Abstracts, vol. ii. 204. Mr. Preston doubts 'whether a 
mere possibility of reverter be devisable; but ther# seems to be no reason for doubt, 
since tljp decision in Jones v. Roe. The English law is n8w settled by the Act of 
7 Wm. IV. and 1 Viet. c. 26, that rights of entry for condition broken, and all other 
rights of entry, are devisable. In Dcas v. Horry, 2 Hjjrs S. C, Ch. Rep. 248, Mr^ 
Justice Harper was of opinion, that a possibility of reverter was not devisable, for it 
was not a possibility coupled with an interest, but a mere naked possibility. 

(a) Doe V. Tomkinson, 2 Maule & Selw. 165. See aitprUt p. 311, note, as to the 
devise of trust estates, and pp. 334, 335, as to the cfccecution of a power by will. 

(b) 7 Cowen\s Rep. 238. S, C. 2 Wendeirs Rep. 166. , 

(c) Minuse v. Cox, .5 Johns. Ch. Rep. 441. 

1 A will does not take effect, nor are there any rights acquired under it, until the death 
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law has been admitted to be existing in Maine, Conncciicut, 
North Carolina, and Alabama, (a) The devise uijder the Eng- 
lish law is a species of conveyance ; and that is the reason that 
the devise operates only upon such real estate as the testator 
owned and was seised of at« the time of making the will, (b) 
An auxiliary consideration may be founded on the interest 
which the Jaw always takes in heirs ; and the rule was, until 
recently, received in Massachusetts as an explicit and inflexi- 
ble rule of law. (c) The New York Revised Statutes have al- 
tered the language of the law, and put all debatable questions* 
to rest, and made the devises prospective, by^ declaring that 
every estate and interest descendible to heirs may be devised ; 
and that every will made in express terms, of all real estate, or 
in any other terms denoting the testator’s intent to devise all 
his real property, shall be construed to pass all the nj^al es- 
tate which he was entitled to devise at the time of his death, (d) 
The law in Massachusetts, Vermont, Pennsylvania, and Vir- 
ginia, is the same as that now in New York. In Virginia, seisia 
is not requisite to a devise, and a right of entry is devisable, (e) 
Rights of entry are devisable, even though there be an adverse 
possession or disseisin ; and the will will extend prospectively, and 
carry all the testator’s lands existing at his death, if so evidently 

intended. (/) ^ This is also understood to be the law in Ken- 

^ 

• • 

(a) Carter v. Thomas, 4 Greenlcafs Rep, 341! Meador v. Sorshy, 2 Ala. Rep.. 

712. , Brewster v. McCall, 15 Conn. Rep. 274. Fosters. Craipo, 3 Iredell, 536. But 
in Whittinorc v. Bean, 6 N. H. Rep 47, the court seemed to^think the Knglish rule 
was unreasonable, and that a mere right of entry was devisable. . 

(b) 2 Blacks. Coin. 378. 

(c) Parker, Ch. J., 5 Pick. Rep. 114. 10 Mass. Rep. 131. 17 Ibid. 68. 

{d) New York Revised Statutes, vol. ii. 57, secs. 2, 5. But a* devise of lands in a* 
particular place, unless the intention be otlferwise and apparent, will be eonfiiied to 
lands in that place owij|^d by the testator, at the time of the will. Pond v. Bcrgh, 
10 Paige, 140. An estate per autre vie, though porsoinal assets, may be dcvisAl nndCr 
the term lands, and a power to sell lands may be devised, 1 Hoffman’s Ch. Rep. 
204, 225. , ♦ ’ ’ 

(«) Lomax’s Dig. vol. iii. p. 20. Watts v. Cole, 2 Leigh, 664. 

(/) Ttft-pin V. Turpin, 1 Wash. Rep. 75. Hyer v. Shobe, 2 Munf. Rep. 200. 

of the testator, and its construction is to depend upon the law as it then stands ; therefore 
a statute, passed af^or the making of the will, but before the death of the testator, by 
which the common law is changed, will operate upon the will. Lovereu v Lamprey, 
2 Fost. (N, H.) 434i Price r. Taylor, 28 Penn. State R. 95. 

* VOL. IV. 63 
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tucky,^ Maine, Alabama, Connecticut, North Carolina, Hlxnois, 
and Ohio, and in the latter state the statute declares that every 
description of property may be devised, (a),,^ We have^ 
*613 therefore, in many parts, at least of the United * States, 
this settled test of a devisable interest, that it is every 
interest in land that is descendible. In England, the more re- 
cent test is a possibility coupled with an interest; (b) and under 
cither rule the law of devise is of a sufficiently comprehensive 
operation over the real estate. It is probable that devises re- 
ceive a construction in every part of the United States as ex- 
tended* as that in England. 

A joint tenant has not an interest which is devisable. The 
reason given by Lord Coke is, that the surviving joint tenant 
has an interest, which first attaches at the death of the joint 
tenant^making the will ; and he insists, that there is a priority 

Stoevei^v. Lessee of Whitman, 6* Biniicy, 416. Tilghman, Ch. J., 4 Scrg. .& 
Hiawle, 435. 2 Leigh’s Ilcp. 664, Pennsylvania Statute of Wills of 1705, and the 
llevised Act relating to Wills, April 8, 1833, sec. 10. Massachusetts Revised Stat- 
utes, 1836. Revised Statutes of Vermont, 1839, p. 2.54. Willis u. W-utson, 4 Scam- 
mon’s Rep. 64.^ 

(a)*Griffith’8 Law Register, tit. Kentucky. Lessee of Smith v. Jones, 4 Oh^ Rep. 
115. Statutes of Ohio, 1831. Jarman on Wills, vol. i. 43, notes, Boston edition. In 
Tcpnessce, devisees cannot come in for a share of the real estate acquired (f/kr making 
the will, without bringing into hotchpot thejand devised to them. •Vance w. Huling, 
2 Yerger, 135. Sturdevant v. Goodrich, 3 Ibid. 95. The English statute of distribu- 
tions, of 29 Charles II., used the words “ settled in his lifetime,” and did not apply 
to a settlc^ment or advancement by will. The Tennessee rule resembles tlie English 
law of hotchfwt, as applicable to estates in coparcenary. 

(h) But sec ante, p. 510, note b. 

1 Lands acquired after a will is made, do not pass under it, but descend to the heirs of 
the testator, Ross v. Ross, 12 B. Mon, 437. Succession of Valentine, 12‘La. An. 286. 

A devise, made in 1746, of all the testatoA land to his wile, did not pass to her any land 
afrei\ncquired, but it descended tolas heir at law. Glernents^r. Kyles, 13 Gratt. (Va.) 

The c<*nveyaiice of all the lan^ owned by the testator at the time of making his will, 
operates ns a revocation of the will, and lands afterwards acquired do not pass by the 
will. Bowen v, Johnson, 6 Ind. 110. 

2 III South Carolina it is held that property acquired aTter execution of a will, will pass 
by it, without republication, if there be words sufficient to cover it. Thus^^all my 
wagons ” and “all my stock,” was held sufficient to pass after-acquired horses and a road- 
wagon. Dennis v. Dennis, 6 Rich. 468, But this clues not appear to be so in regAi?'d to 
real estate. Landrum v. Hatcher, 11 Rich. Law, (S. C.) 164. And the law of Florida, in 
regard to real estate, appears to be the same as in South Carolina. Watson Child, 9 Rich. 
Eq. (S.C.) 129. 

« Liggat r. Hart, 23 Mis. (2 Jones,) 127. 
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of time in an instant’; and Mr. Butler . refers to another case 
in which that subUety was applied. («), A better reason than 
this refinement is, that the old law favored joint-tenancy ; and 
the suryivor claims, under the first feoffor, which is* a title para- 
mount to that of the devisee*; and a devisee is not permitted 
to sever the joint-tenancy. • V 

IV* The execution of the will. 

The ^neral provision on this subject is, that the will of real 
estate must be hi writing, and subscribed by the testator^ or 
acknowledged by him in the presence of at least twd witnesses, 
who are to subvscribe their naipes as witnesses. (/;) The regu- 
lations in the several states differ in some unessential points; 
but generally they have adopted the directions given by the 
English statute of frauds, of 29 Charles II.^ The general doc- 
trine of international law is, that wills concerning land must 
be executed according to the prescribed formalities of the state 
in which the land is situated ; but wills of chattels, executed** 
according to the laws of the place of the testator’s domicil, will 
pass personal property in all other countries, though not exe- 
cuted according to their laws. The or , capacity of the 

testator to dispose of his personal estate by will, depends upon 
the law of his domicil. Mobilia personcwi sequuntur^ im^ 
mobilia silum. (r) By the * New York Revised Stat- * 5.14 


(ti) Litt. sec. 287. Co. Litt. 185,^b. Perkin.s, sec. 500. Butlcr^» note 68, to Co. 
Litt. lib. 3. 

(ft) In ordinary cases; it is not necessary to prove that the will was read over to 
the testator, or that he knew the contents of it; all this fact will he prcsnrncd, if the 
prescribed formalities of execution arc followed. But the presumption may he 
repelled, and positive and satisfactory proof required, if a doubt he thrown over the 
case. Billinf^hurst v. Vickers, 1 Phillimore*s Eccl. Rep. 187. Day v. Day, 2 Green's 
Ch. Bep. 549. ’ • 

(c) Huberus, de ConfliotirLcffum, see. 15. Vattel, lib. 2, c. 8, see. 103. Coppin 
i>. Coppin, 2 P. Wins. 291. Rohinson.i?. Bland, 2 Burr. Rep. 1079. Abbott, Ch. J., 
in Doe v, Vardill, 5 Barn. & Cross. 438. Tho Master of the Rolls, in Brodie v. 


1 In Maryland, it has been held, that a paper intended as instructions, or as a memoran- 
dum to enable a scrivener to make a will, if the formal act be left unfinished, may be 
made a will by any act which the law pronounces to be the act of God, provided that, to 
that time, the same intent continued. Boofter v. Kogere, 9 Gill, 44. 
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utcs, (a) the testator is to subscribe the will at the end of 
it, in the presence of at least two witnesses, j^ho are to write 
their places of residence opposite their names, undpY the penalty 
of fifty dollars if they omit so to write ; but the omission to do 
it will not aflect fhe^ validity and 6fEciency of their attestation.^ 
Three witnesses, as in the English statute of frauds, are re- 
quired in Vermont, New Hampshire, Maine, Massachusetts, 
Rhode Island, Connecticut, New Jersey, Maryland, South 
Carolina, Georgia, Alabama, Mississippi. Two witnesses only 
are requisite in New York, Pennsylvania, Delaware, Virginia, 
Ohio, Illinois, Indiana, (6) Missouri, Tennessee, North Caro- 
lina, and Kentucky. In some ofc the states, the provision as to 
attestation is more special. In Pennsylvania, a devise of lands 
in writing will be good, without any subscribing witnesses, 
provided the authenticity of it can be proved by two witnesses ; 


' '‘Barry, 2 Vos. &. Ben. 131. Kerr v. Moon, 9 Wheat. Hep. 565. United States v. 
Crosby, 7 Cranch^s Rep. 115. M’Cormiek r. Sullivant, 10 Wheat. Rep. 202. Dar- 
bey V. Mayer, Ibid. 469. Cutter v. Davenport, 1 Pick. Rep. 81. Jlosford v. Nichols,* 
1 Pajge’s Rep. 226.'-^ Sec alsp supra, vol. ii. 429, and Story’s Com. on the Conflict of 
Laws, ch. xi. & xii. ; In tlic matter of Roberts’s Will, 8 Paige, 446, 525 ; Countess 
De Z. Perraris v. Marquis of Hertford, 3 Curtcis, 468. 

(a) Vol. ii. 6.3, secs. 40, 41. 

(b) The Ordinance of Congre.ss of July, 1787, for the government of the northwest 
territory, nOw composing the states of Ohio, Indiana, Illinois, &c., required three 
witnesses to a will devising real estates. 


1 The sufficiency of the attestation of wills in New York is much considered in Butler 
t’. Benson, 1 Barb. S. C. Rep. 52C. Nelson r. McGiffert, 3. Barb. Ch. R. 168. Lewis v, 
Lewis, 1*3 Barb. R. 17. 

If one of the witnesses be otherwise competent, he is not rendered incompetent because 
he was judge of probate at the attestation of the will and at the time of the approval. 
Patten v, Talhnaii, 27 Maine R. 17. 

A req^iest by the testator to the witnesses to sign, may be implied from his acts; but 
the testator must, under the New York statute, dfec/ore* the instrument to be his will. 
Brown v. De Selding, 4 Sandf. S. C. R. 10. See, also, Seymour v. Van Wyck,2 Seld. 120. 
See opinion of Dr. Lusliington as to effect of testimony of witnesses who have signed a 
full attestation citiuse, but whose recollection of the circumstances ^of^the execution Is 
defective. Tliompson v. Hall, 14 Eng. L. & Eq. 696. The signature of a will at the re- 
quest of testator by a third person, os folloVirs; “ E. N?'for R. D., at his request,” is a sofft- 
cient execution. Vernon v. Kirk, 80 Pen^. State B. 218. Abraham, v. Wilkins, 17 .frk. 
292. Meehan v. Rourko, 2 Bradf. (N. Y.) 886. Robins v. Ooiy^ell, 27 Barb. (NT X) 
666 . 

2 J'jc parte McCormick, 2 Bradf. (N. Y.) 169. 
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and if the will be subscribed by witnesses, proof of it may be 
made by others, (a) ^ 

The English statute of frauds required the will to be signed 
by the^ devisor, and to be attested and subscribed by the wit- 
nesses, in his presence ; and tjiis direction has been extensively 
followed in the statute laws of this country, and particularly 
in New York, down to the recent revision of its statute law. (6) 
The Revised Statutes have so far altered the former law, 
as to require the signature of the * testator and of the ^51e5 
witnesses to be u^t the end of the will;^ and the testator, 
when he signs or acknowledges the will, is to declare the instru- 
ment to be his last will; and he is to subscribe* dk acknowledge 


((j) Hight Wilson, 1 Dallas, 94. Huston, J., I Watts, 463. 

, (6) In England, under the statute of frauds of 29 CharlcKS II., c. 3, secs. 5, 6, the 
attestation of a will hy a witness making his mjirk is siitij< ient. Harrison Harrison, 
8 Vesey, 185. Addy r. Grix, Ibid. .504. Baker u. Dcning, 8 Adolph. & Ellis. 94. 
The law in South Carolina and Louisiana is the same. Adams v, CJhaplin, I Hill’s 
Ch. Rep. 266. 9 Lrf, Rep. 512. 11 Ibid. 251. The words of the English statute ar^ 
that the will shall be attested and subscribed by the witnesses. The New York Revised 
Statute is a little stronger, And may not admit of the same loose construction, for it says 
that each attesfing witness shall subscribe his name. Making his mark has, however, been 
held sufficient. ‘George; v. Surrey, 1 Mood. & Malk. 516. Chaltce v. Baptist M. C. 
10 Paige, 85.^ So, writing with a pencil, is sufficient. Geary v. Physie, 5 Barn. & 
Cress. 234. Brown v. B. & 1). Bank, 6 Hill’s N. Y. Kcp. 443. The statute of 1740, 
in North Carolina, requires in all cases of wills a plain and unequivocal act of publi- 
cation. In New Jersey, the construction under their statute t)f 1714 is, that the testa- 
tor must sign his name in the presence of the three witnesses, and the mere acknowledg- 
ment in their presence is not sufficient. Den v. Matlack, 2 Ilarrison’sfRcp. 86. Den 
V. Mitton, 7 Halst. 70. Combs v. Jolly, 2 Green’s Ch. 625. 


1 If a will, beginning, “I, A. B.,” ^c., is in the writing of the testates, and is declared 
by him to be his, to three witnesses, who sign the will in his presence,* &c., this is a valid 
execution under the statute pf 29 Charles II., although the wlll^was written at a different 
time, and was not subscribed by the testator. Converse v. Conversp, 21 Vt. R. 108. 

2 In some cases it will be sufficient if another person signs the testator’s name at the 

end of a will, in bis presence, and at his request. Robins v. Coryell, 27 Barb. (N. Y.) 556. 
When a will refers to, and sufficiently describes another written paper, such paper makes 
partofjhe will, although not subscribed nor attached. Tonnelo v. Hall, 4 000 ) 41 . 140. And 
•ee ’.s Appeal, 15 Penn. State R. {8 Harris,) 281. Several papei-s may, when taken 

tp^tber, constitute the last will. JVan Wert -a. Benedict, 1 Bradf. Il4. 

That declaration need not be in the words of the statute: words equivalent in generr.i 
import, w words and acts combined t^hich amount to a declaration on the part of the 
♦ * 

* Meehan v. Bourke, 2 Bradf. (K. Y.) 885. 

■ S8* 
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the will in the presence of each witness ; and the .Witnesses are 
to subscribe their names at the request of the testator, (q) The 
statute drops the diVeetion, in the English statute, that the 
witnesses are to subscribe in' the presence of the testator, eitiA 
the doctrine of constructive presence is thereby wisely reject- 
ed. (6) ^ 


(fl) The testator^s request may be inferred as a matter of fact by a jury/-* but if one 
of the witnesses neither saw the testator subscribe, nor heard him acknowledge his 
signature, the proof is cVjfectivc. Rutherford v. Rutherford, Denio, 33. 

(b) The weight of authority in England was, tliat no formal publication of the will 
was requisite ; 7 'Jav.nton, 3!)5, nor is it now required } but in New York, it is other- 
wise by statdtc. It was held, in HeyerC^ Berger, 1 Holfman’s Ch. Rep. 1, that the 
execution of the will requires it to be signed, attested, acknowledged, and declared or 
published, which is an independent act distinct from subscription, or acknowledgment 
of suliscription. So it was held, after great consideration, by Sir Herbert Jenner, in 
the Prerogative Court of Canterbury, ia Allen v. Bradshaw, (1 Curtcis, 110,) that a 
power in a feme covert to make a will of personal property, to be signed and published 
by her in the presence of two or more witnesses, was not well exercised if the will 
omitted to state that it was published by her, &c., and that extrinsic evidence of the 
^fact was not admissible. 

The Englisih statute of 1 Victoria, c. 26, dispenses with the form of publication 
altogether, whereas the New York Revised Statutes require that the testator, at the 
tiiY^ of subscribing or acknowledging the will, shall declare the instrument to he his 
last will and testament. An actual publication of the will, as a will, in the presence of 
the subscribing witnesses, is thus made indispensable, and so it was held in Brincker- 
hoiF V. Remsen, 8 Paige’s Rep. 488 ; S. C. 26 Wendell, ^25; and the will in that case 
was held not to be duly executed from the want of that formality. See also, to the 
same point, Chaffee v. Baptist M. C. 10 Paige, 85; New York Revised Statutes, vol. 
ii. 63, sec. 40. The Mass. Revised Statutes of. 1836, require the cxccutign of a will 
to pass real or to charge or affect the same, to be signed by the testator, or by 


testator of his intention to execute the instrument as his last will and testament are suf- 
ficient. Torrey v. Bowen, 16 Barb. 304. Nipper u. Groesbeck, 22 Barb. 670. Kundebaugh 
r. Shelley, 6 Chip, (N. S.) 307. The declaration may be made immediately 'before sign- 
ing. Keeney v. Whitmarsh, 16 Barb. 141. Where a testator, having given directions for 
drawing his will, and. being just about to sign the same, became suddenly unable either to 
do so lumself, or to vequest another to do 80 *for him, and imraodjftely died; it was held, 
that the case was within the exception in the Act of 1833, and that the will was valid. 
Sliowers «. Showers, 27 Penn. State R, 485. 

1 Lyon^r. Smith, 11 Barb. R. 124. In Robins v. Coryell, 27 Barb. (N. Y.) 656, tho court 
said, that the law in regard to the execution of wills remains in New York as it is in Eng- 
land, and as it was in that state before the revision of 1886, except that a subscitp^^ at 
the end of the will is substituted for a signing, and provision made for aoknov^^l^ii^ 
and publishing the will, and the number of witnesses reduced ffcHu three to two. NCCtei* 
nltcratipn was intended bjj the legislature nt the time of the revision. - , . 

8 An affirmative answer- by the testator to a question whether A. and B. shCll act' as 
witnesses, is a sufEcient request. McDonough i7. Loughlin, 20 Bariki; 258. ^ 
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The English courts, from a dispositioii to favor wills, de- 
parted from the strict coustruction and obvious meaning of the 
statute of frauds, and opened a door to very extensive litigation. 
It was held to be sufficient that the testator wrote his name at 
the top of the will, by way of recital ; and his namp, so in- 
serted, was deemed signing the will within the purview of 
jtatute.* This was the decision in Lemayne v. Stanley, (a) The 
doctrine of a constructive presence of the testator has been 
carried very far ; and it has been decided, that if the witnesses 
were within viow, and where the testator mighty or had the 
capacity to see them, with some little effort, ff he had the de- 
sire, though in reality he did rjot, they were to be deemed sub- 
scribing witnesses in his presence, (b) ^ It was farther held, that 


some other person in his presence, and by his express direction, and subscrihed in his 
presence by three or more competent witnesses.- 

(n) 3 Lev. 1. In Kentucky, tiic testator’s name may be iit any part of tlie will, if 
the same bo signed by liiin, or by another, and acknowledged by him as his signature. 
Sarah .Mileses Will, 4 Dana, l.“ * * * 

(h) Shires v. Glascock, 2 Salk. Rep. 688. Davy v. Smith, 3 Ibid. 395. Longford 
V. Eyre, 1 P. Wms. 740. Casson v. Dade, I Bro. 99. Tod v, Earl of WinchSsca, 

* 2 Carr. & Payne, 488. Russell r. Rails, 8 Harr. & MTIcnry, 457. Edelen v, Hardcy, 

‘ 7 Harr. & Johns. 61. Neil v. Neil, I Leigh’s Rep. 6. In this last ease the English 
decisions were carefully reviewed, and it was decided, that the attestation of a will of 


1 In New York, ft is not indispensable that each witness should be able to swear to dll 
'the requisites of tlic statute. The court may form its conclusion from all the evidence in 

the case. Jauncey v. Thorne, 2 Barb. Ch. R. 40. 3 Id. 158; and in Kliodo Lsland it has 
been held, that wliere a will was signed by the testator and three sul)scribing witnesses, 
but without any attestation clause, and at the time of offi|ring for probate, the witnesses 
were all dead, the will might be admitted on proof of the handwriting of the testator and 
witnessess, the court presuming primd facie that all the requisites of the statutes 'were 
crmplied with. Fry’s Will, 2 R. I. 88. And see Transuo v. Brown, 81 Penn. State R. 92. 

2 But it is not necessary for the testator to declare the instrument to be bis in Massa* 
chusotts ^nd Connecticut. Osborn v. Cook, 11 Cush. (Mass.) 632. O’Brioti v. Gallagher, 
26 Conn. 229. Two or three ■v^itnesses fo a will, when signing it as such, beinp^in a difier- 

* ent rohm from the testatrix, and not in her view or hearing, although in a room connected 
by an intermediate room, with that in which she was lying: held, not to be a signing by 
»«cli witnesses in the presence of the testatrix. Boldry v, Parris, 2 Cush. 433. And where 
tlie witnesses were out of the testator’s room and sight, but the testator might Inivc placed 
himself in a position to see them sign, the cqurt of Virginia were eqiirJly divided in 
opItiioTi on the question whethe»this was a good attestation. *Mooro v. Moore, 8 Grtitt. 

^ee, later, Nock r. Nock, 10 Gratt 106; Jones v. Tuck, 3 Jon 0 |, Law, (N. 0.) 202; 
Watson V, Pipes, 32 Miss. (8 George,) 451; Brooks u. Duffell, 23 Geo. 441. 

»7Upohurch v, Upchurch, 16 B, Mom (Ky.) 102. The .rule is the same in Alabama. 
, Armstrong v, Armstrong, 29 Aft. 688. 
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if the testator produced to the witnesses a will already signed, 
and acknowledged the signature in their presence, it was a 
sufficient compliance with the statute ;^and it was de- 
*516 cided *to be unnecessary for thi^ testator actually to sign 
^hc will in the presence of. the witnesses, (a)^ Nor is it 
held necess^iry that the witnesses should attest in the presence 
of each other, or that they should attest every page or sheet, 
or that they should know the contents, or that each page shoutd 
be particularly shown to them, (b) It is necessary, however, 
that the witnesses should not only be in the tostator’s presence, 
but that the testator should have mental knowledge of the fact ; 
and in Riffhl v. Price, (c) where the witnesses attested the^will 
while the testator was corporally present, but in a state of in- 
sensibility, it was held to be a void attestation. It is further 
settled, that the subscribing witnesses need not attest at, one 
time, nor ajl together. The statute of frauds required that the 
witnesses should* attest in the presence of the testator; but it 
Aid not say that they should attest in the presence of each 
other, and, therefore, it is not required. They may fittest sep- 
arately, and at different times, (d) It is to be presumed, that 


lands in Virginia, under their statute, whicli was the ^mc as the slttute of *29 Car.. 
II. c. 3, was prmd facie a good attestation, if made in the same room with the tes- 
tator ; and that it was prmd facie not an attestation in his presence, if not made in 
the same room.® 

(«) Stonchouso w. Evelyn, 3 P. VVnvs.'2r)4. Grayson v. Atkinson, 2 Vesey, 454. 
Ellis V. Smith, 1 Vesey, Jr. 11. White o. British Museum, 6 Bingham’s Rep. 310. 

(^») Bond V. Scawcll, 3 B^rr. Rep. 1773. 

(c) Doug. Rep. 241. 

{(I) Cook u. Parsons, Proc. in Ch. 184. Jones u. Lake, 2 Atk. Rep. 176, note. 
The witnesses must subscribe in the presence of the testator. Moore v, R^ing, 3 Car- 
tels, 243.® 


1 Cravens v. Faulconer, 28 Mis. (7 Jones,) 19. Rut the testator’s name must have been 
signed, before the witnesses subscribed* Shaw v. Neville, 38 Eug. L. & Eq. 616. And 
they must see it, either while or after it is written. Lewis V. Lewis, 1 Kernan, 230. , ^ee 
Tyler v. Mages, 19 Barb. 448. It was said, in Hunt v. Johnson, 19 N. Y. (6 Smlt,h,};279, 
that at cotnmoii law the^oath of one of three subscribing witnesses to a will, thatbb^^l^ 
the testator execute it, is sufficient proof of it. • : 

See, also, to tHe doctrine of the text, Wright v. Lewis, 6 Rich. 212. ’ * 

8 Green v. Crain, 12 Gratt. 252. I^ut that fact need not be stated in atte&tation. 
Katheree v. Lawrence, 33 Miss. (4 George,) 686, 
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the .English rules of construction of the statutq of frauds in 
the execution of the will, apply in those states which have 
followed the* language of the statute ; but in New *York the 
alterations which have hten mentioned have rendered some of 
these decisions inapplic^ible.^a) 

At common law a will of chattels was good without writ? 
ing. (b) In ignorant ages, thefe was no other way of making a 
will bat by words or signs. But, by the time of Henry VIIL, 
and especially in the ages of Elizabeth and JarAes, letters had 
become so generally cultivated, and reading and writing so 
widely diffused, that verbal, unwritten, or mvifupative 
wills, were confined to extrerge cases, * and held to be 517 
justified only on the plea of necessity, (c) ^ TBcy were 
found to be liable to great frauds and abuses ; and a case of 
frightful perjury in setting up a nuncupative will, (d) gave rise to 


(a) By the report of the English property commissioners, in April, 1833, they pr^-. 
posed that the testator’s signature should be at the foot of the will, and that it should 
be attested by two witnesses, and that they should subscribe in the presence of each 
other. They were for abolishing nuncupative wills, except in the case of sailors and 
soldiers ; and the English statute of 1 Victoria, A S6, followed the suggestion, and 
declared that every will of real or personal estate must bo in writing, and signed by 
the testator, or by some other person in his presence and by his direction, in the pres- 
ence of two witnesses at oiw time ; though soldiers and mariners in actual service 
may dispose of personal estate as before ; and such signature must be made or ac- 
knowledged by the testator in the presence of the witnesses, and the witnesses are to. 
attest and subscribe the will in the presence of the testator, but no form of attesta- 
tion is necessary ; and every will thus executed is declared to be valid without any 
other publication thereof. This statute put an end to nuncupative wills in England, 
with Jho reservation only of the two excepted cases ; and before this statute the doc- 
trine of the English courts was, that the evidence to prove a nuncupative will must 
be strict and stringent ; that tlie requisitions of the statute must be strictly complied 
with in every single particular, and especially as to the rogatio testium. The deceased 
himself was rc(juircd by the statute to bid the persons present to bear witness. Ben- 
nett V. Jackson, 2 PUillimore, 190. Lcmann v, Bonsall, 1 Addams’s Rep. 3^9. Some 
of the American cases seem to have indulged in a considerable relaxation of this just 
and necessary requisition of the statute. Masou v. Dunman, I Munford, 456. Par; 
sons V. Parsons, 2 Greenleaf, 298. 

* •;(6) Swinb. on Wills, pt. 1, sec. 3, art. 13. 

; Perkins, sec. 476. Swinb. on Wills, pt. 1, sec. 12.* 

(rf) Coles V. Mordaunt, 28 Charles II., 4 Vesey, 196, note. No court has authority 
or dist^retion to giye effect to a paper as a will, in respect to which«the deceased bad 


1 See Kelly v. Kelly, 9 B. Mon. 558. 
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the statute of ffauds of 29 Charles IL c. 3, which enacted, 
that no nuncupative will should be good where the estate be- 
queathed exceeded thirty* pounds, unless proved three wit- 
nesses, present at the making of it, and specially required to bear 
witness; norunless it was made in the testator’s last sickness, 
in his own dwelling-house, or where he had been previously 
resident ten days at the least, except becoming sick from home, 
and dying without returning, and reduced to writing within 
six days after *1116 testator’s death, and not proved till fourteen 
days after his death, and the widow or next of kin has been sum- 
moned to conj:est it. This regulation has been incorporated 
into*the statute law of this coinyry; (a) but even these legisla- 
tive precautiorts were insufficient to prevent the grossest frauds 
and perjury, in the introduction of nuncupative wills. (6) And 
as a farther .and more eftectual remedy, the New York Revised 
Statutes (c) declared, that no nuncupative or unwritten will 


not fin.nlly made up his mind, or which appears not to be intended to be testamentary, 
or to have a dispositive or revocatory eflfect. Taylor v. D’K^ville, 3 E. liep, 

202. Brajrjjo r. Dyer, Ibid. 20^. Tlic Km^’s Proctor Dailies, Ibid. 218. 

(a) It was adopted as the statute law of Now York, until 1830, and it was reenacted 
in Ohio, in 1831, and in New Jersey, in 1795, and in the Muss. Revised Statutes, in 
183G, and in Indiana, in 1818; and in Georgia, the original statute of Charles II. is 
assumed and adof)ted as the law of the state. So in Norfli Carolina. But by statute 
in North Carolina, all wills in writing of personal property after the 4th of July, 1841, 
arc to. he executed with the same formalities as wills of real estate, except luineupa- 
tivo wills. In many of the other states besides those mentioned in the text, as in ' 
Massachusetts, Vermont, Rhode Island, Delaware, Arkansas, Missouri, Michigan, 
Mississippi, Soutl^jCarolina, and Wisconsin, the same form of execution is requisite' 
in wills of personal and real estatcJ , In Pennsylvania, where the English statute is 
followed, it is held, that a nuneupafive will is not good unless made when the testator 
is in extremis, or has been overtaken by sudden and violent illness, and has no time or 
opportunity to make a written will. The doctrine of the case of Prince v. Hazleton, 
in 20 Johns. Rep. 502, (and whic?h case was before the New York 'Re vised Statutes 
h.ad neafiy abolished ^nuncupative wills,) seems to have been approved and* adopted. 
Case of Priscilla E. Yurnall’s Will, 4 Rawle, 46. * at ■ 

(/;) See the case of Prince v. Hazleton^ 20 Johns. Rep, 502, which affords xneoio- 
rable proof of such practices. 

(c) Vol. ii. 66, sec. 22. Ibid. 63, sec. 40.* i 


1 Sutton V. Chenault, 18 Geo. 1. . \ 

2 The origin and history of nuncupative wills discussed. Me parte ThOtapiou, 4 Bradf. 
(N. Y.) 164. 
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shall be val-id, unless tnade by a soldier while in actual military 
service, or by a mariner while at sea and every will of real or 
personal property must be equally subscribed by the testator, or 
acknowledged by him in the presence of at. least two attesting 
witnesses. In Pennsylvania, also, two witnesses are required to 
the attestation of a will of personal as well as of real estate. 
They follow, in this respect, the ecclesiastical law of England, (a ) , 
So, in Virginia and Tennessee, two witnesses are required to a 
will of chattels, (ft) In South, Carolina, the Act of 1824 requires 
that wills of personal estate be attested by three witnesses; and 
it is a general rule of law, and' one recognized in South Caro- 
lina, that a will of personal pmperty, which operates upon the 
property of the testator existing at his death, must be exe- 
cuted according to the requisites of the ]a\y existing at 
* that time, (c) Lord Loughborough had long ago per- *518 


(a) Lewis V. Maris, 1 Dali. Rep. 27S. Swinburne on Wills, Part IV. see. 24, p. 

293. . . • 

(b) RedforJ v. Peggy, 6 llaiidolph^s Rep. 316. Suggett r. Kitchell, G Ycrgcr, 42.'5. 
In Tennessee, they follow generally the rule of the English law, that will of chattels 
is liberally construed, and must be executed with like solemnity. It need not he 
signed or sealed by the party. The iuithcntic wishes of the testator as to the disposi- 
tion of his property is suftieierit. McLean v. McLean, 6 Humphreys, 452. Williams 
on Executors, vol. i. 54, 

(c) In the matter of Elcock’.s Will, 4 M’Coid’s Rep. 39. Thq English law is very 
loose as to the nature of the instrument disposing of.persoiial propcri)^ and innrriiigo 
articles, promissory notes, assignment of bonds, letters, &c., though not intended as. 


1 A mariner at sea, in his last sickness, within an lionr of his death, being inquired of 
what disposition he wished made of his property, replied, in the pre.sence of four wit- 
nesses0* I wish my -wife to have all my personal property.” He was in soun^mind and 
memory at the time, and under no restraint. Held, that this was a good nuncupative will. 
Hubbard r. Hubbard, 12 Barb. 148. But where a mariner by profession, made his will on 
hoard a steamer in the Delaware River, which steamer was towing a vessel in^hich he 
had engaged passage to Chagres, there to take command of a lighter to be employed in the 
river, It was held, that,^with reference to the execution of the will, he was not a mariner, 
net being a inajjiner in Ber\dce at the time, and not being on his way*^p engage in that 
bueiness. Warrdh v. Harding, 2 R. I. 133. The captain of a coasting vessel, while she is 
on her voyage and at anchor in the mouth of a bay, \Cliere the tide ebbs and flows, may 
make a nuncupative will. Hubbal^ v, Hubbard, 4 Selden, 196. The parties setting up a 
nuncupative will must show affirmatively that the testator, at the time of'pronouncing his 
will, bade some of the persons present bear witness that such was his will. Sampson v. 
Browning, 22 Geo. 298. See Ridley v. Coleman, 1 Sneed, (Tenn.) 616 j Lucas v. Goff, 33 
Miss. (6 George,) 629. 
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ccived the importance of such a wise provisron, and had ex- 
pressed a wish that wills of real and personal estates were 
placed under the same restrictions. (^3^) It is now required in 
the English ecclesiastical courts, that a nuncupative will be 
proved by evidence more strict a».d stringent than that applica- 
ble to a written will, even in addition to all the requisites pre- 
scribed by the statute of frauds, (b) ^ 

At common law, an infant could act as an executor at the 
age of seventeen; though this is now altered in England, by the 
statute of 88 Geo. III. c. 87 ; and an alien could be an executor. 
The executor might act without letters testamentary; and if 
one of several executors renounced, he might afterwards come 
in and administer ; though the 6ouH of Chancery might exact 
from him security. An executor of an executor succeeded to 
the trust of the first executor, (c) But by the New York Re- 
vised Statutes, (d) some j.udicious improvements arc made upon 
the antecedent law. It is declared, that infants under the age 
pf twenty-one years, and aliens, not being inhabitants of the 
state, are not competent to servd as executors ; nor is a mar- 
ried Avoman entitled to letters testamentary, unless with 
*519 * the consent in writing of her husband ; and in that case 
he is deemed responsible for her acts jointly with her. A 


wills, yet, if tl»y cannot openate’in another, way, may be admitted to probate as wills 
of personal property, provided the intention of the deceased be clear that the instru- 
ment should operate after. his death, 2 E. Rep. 247. 

(а) 5 Vesey, 2^. The better to p^uard against the undtie influence to which jper- 
sons are liable in ihcir last sickness, the law of Scotland will not allow, by what is 
tcrmed«tbe law of death-bed, the alicnaiiou of land to the prejudice of the heir, if 
made by ^man in Uis last sickness, and within sixty days of his death. 1 Bell’^Com. 
84-99. 

(б) Lemann. v. Bonsall, 1 Addaras^s Rep. 389. But nuncupative wills are now no 
longer v^lid in England, by the statute of 1 Viet. c. 26, except as to the wills of sol- 
diers and mariners in service. Every will must bo in writing^ In NortH^ Carolina, 
by statute, 1840, wills of personal estate (nuncupative wills under regulations ex- 
cepted) must be executed with the same formalities as wills of real e^te. 

(c) Shep. Touch, by Pi*C8ton, 460, 462, 464. 

(d) Vol. ii. 69-72. 


1 Verbal directions for drawing up a written will, cannot constitute a jmncppative will* 
Dockum V. Robinson, 6 Foster, 372. 
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non-resident executor is required to give the like bond as is 
required by law of administrators ; and on the objection of a 
creditor, or other person interested in the estate, the smiogate, 
on reasonable cause shown, may require the like security from 
any executor, either* before or after letters testamentary are 
granted. If letters be granted upon any will, the executors not 
named in them cannot act until they appear and qualify ; nor 
can an executor interfere with the estate, except to pay funeral 
charges, before letters testamentary are granted; and the power 
of an executor to* administer on the estate of the first testator 
is abolished. These provisions are calculated fo secure fidelity 
and increase confidence in the execution of a delicate and dan- 
gerous trust.^ 

The law of Louisiana, in respect to last wills, is peculiar. 
Wills, under the code of that state, are of three kinds : nun- 
cupative or open, mystic or sealed, and holographic. They are 
all to be in writing. The first, or nuncupative testament, is to 
be made by a public act before a notary, as dictated by the tes» 
tator, in the presence of three or five witnesses, according to cir- 
cumstances ; and to be read to the testator, and signed by the 
testator and witnesses; and if the testator be disabled, another 
person may sign it for hii;n, in his presence, and that of the wit- 
nesses, or it may be executed by his private signature, in the 
presence of three, -or five, or seven witnesses, according to cir- 
cumstances, and they are to subscribe it. The second, or mystic 
testament, is to be signed by the testator, and sealed up, and 
presented to a notary and seven witnesses, with a declaration 
that it is his will ; and the notary and witnesses are to subscribe 
the superscription. The third, or kolographic testament, is one 
entirely written, and signed by the testator, and subject to no 
other form, and may be made out of the state. The attestation 
of subsmbing witnesses at the bottom will not mar it, fdir their 
signatures make^o part of the will, (a) No woman can be a 

(a) Andrews v, Andrews, 12 Martinis Louisiana Eep. 713. Knight v. Smith, 3 
Ibid. 163. Langley tt Langley, Ij! Louisiana Rep. 114. 


f Yhere may be a constructive appointment of an executor. JKc jparte McDonnell, 2 
Bradf. (K. V.) 32. £x parte McCormick, Ibid. 16^. 

VOL. IV. . . 
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witness to a will in any case ; and no other person who takes 
under the will can be a witness, except it be in the case 
*520' of a * mystic testament. These prescribed^ forms are not 
requisite in the testaments, made abroad, of certain de- 
scriptions of people. Children cannot be disinherited but for 
one of ten causes, which are. enumerated, and all of which relate 
to filial disobedience or atrocity in relation to parents. Among 
those acts are cruelty to the parent, or an attempt on his life, or 
a refusal to ransom him from captivity, or to become his secu- 
rity when in prison, (a) There is a pro visioi> made for cases in 
which the testator or witnesses are too illiterate to write their 
names ; and the regulations in general are complex and singu- 
lar, (b) and, I should think, not well adapted to the judgment 
and taste of the people of the other states in the Union, who 
have been accustomed to the more simple provisions of the 
English law. (c) 

V. 37i6 revocation of a will. 

A will duly made according to law, is, in its nature ambu- 
latory during the testator’s life, and can be revoked at his 
pleasure, (d) But .to prevent the admission of loose and un- 


(а) Civil Code of Louisiana, art. 1567-1614. 

(б) The Civil Code of Louisiana, on the subject of the execution of wills, is taken 
from the Napoleon Code. Under that code, the French tribunals constrfted the law 
with severe strictness ; and unless the testament itself proved, by the terras used in it, 
an absolute impossibility that there was an omission of the formalities required by the 
code, the will was annulled. It was at last attempted even to annul a testament for 
a faulty punctuation ! This led to a mitigation of the antecedent rigorous doctrine, 
and ^ the establishment of the reasonable principle, that when a clause in a will is 
susceptible of tw'o meanings, it shall •liavc that construction which will give the in- 
strument effect. Toullier, Droit Civil Fran 9 ais, tom. v. 390-416, and particularly 
No. 430. The same liberal principles of interpretation have been adopted under the 
same articles in the civil code of Louisiana. Seghers v. Antheman, 13 Martinis La. 
Kep.7^ 

(c) Under the rule of equity, that what ought to be done is sometimes oonsidpred 

as done, the execution of a will may bo controlled by equitable views of ^ snb- 
yect. Thus land, which has been agreed or directed to be sold, is considered as 
money; money which has been agreed or directed to be laid out in the purehw® 
of land, is considered as land; and, therefore, in «equity, money directed to be laid 
out in land will not pass by will, unless executed as if the property were ^Jand; 
but land directed to be converted into money, will pass by a will competent tp j^ass 
money. ' . 

(d) Vynior^s case, 8 Co. 81, b. 
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certain testimony, countervailing the operation of an instru* 
ment made with the formalities prescribed, it is provided that 
the revocatiop must be by another instrument executed in 
the same manner; or else by burning, cancelling, 

* tearing, or obliterating the Same, by the testator him- *621 
self, or in his presence, and by his direction.^ This is 
the language of the English statute of frauds, and of the statute 
law in every part of the United States, (a) 

A will may be revoked by implication or Inference of law ; 
and these revocations are not within the purview of the stat- 
ute ; and they have given rise to some of the mpst difficult and 
interesting discussions existingjon the subject of wills. They 
are founded upon the reasonable presumption of an alteration 
of the testator’s mind, arising from circumstances since the 
making of the will, producing a change in his previous obliga- 
tions and duties. The case stated by Cicero, (b) is often alluded 
in which a father, on the report of the death of his son, who 
was then abroad, altered his testament, and appointed another 
person to be his heir. The son returned after the father’s death, 
and the centurnviri restored the inheritance to him. There is a 
case mentioned in the Pandects to the same effect ; (c) and it 


(а) See the New York Revised Statutes, vol. ii. 64, sec. 42 j Griflath’s Law Regis- 
ter; Collection of Statutes, by J. Anthon, Esq.; I Revised Code of Virginia, c. 104, 
sec. 3; Massachusetts, New Jersey, and other Revised Statute codes. The English 
statute of frauds did not require the will to be signed in the presence of the witnesses, 
but it required the instrument of revocation to be signed in their presence. The Re- 
vised Statutes of New York, Massachusetts, Virginia, &c. require the same precise 
formalities in both cases. 

(б) Do Oral. 1. 1, c. 38. * 

(c) Dig. 28, 5, 92. The Statute of Ohio, 1831, p. 243, makes provision for such an 
identical case, and revokes the will pro tanto. So, in Kentucky, under the construe- 
tiou given to their statute of wills, after-born and posthumous children, pretermitted 
in tli$ and nol provided for by settlements, are entitled to such shares-* of the 


f Such distinction will not operate as a revocation, unless the testator had at the time 
Stt^cleht capacity to understand the nature and effect of the act, and had it performed 
and with the intent to effect a revocation. Rhodes a. Vinson, 9 Gill, 169. 
PerlS^ e. Perjue, 4 Iowa, 520. Whd^e a testator was sick in bed, and called for his will, 
an<i"^iMi'deceived by one of the legatees who banded him an old letter, which he destroyed, 
ititiiidlbg to revoke his will, and supposing he had destroyed that, the will was held re- 
vojkedi Piyor v, Goggfn, 17 Geo. 444. White v, Casten, 1 Jones, Law, (N. 0.) 197., See, 
aiso, Marsh u Marsh, 8 Ibid. 77, 
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viras the general doctrine of the Roman law, that the subsequent 
birth of a child, unnoticed in the will, annulled it. This is the 
rule in those countries which have generally adopted the civil 
law, Testamenta rumpuntur agnatione posthumi;{a) and there 
is not, perhaps, any code of civilized jurisprudence in which this 
doctrine of implied revocation does not exist, and apply when 
the occurrence of new social relations and moral duties raises a 
necessary presumption of a change of intention in the testator. 
It is a settled rule in the English law, that marriage and the 
birth of a child, subsequent to the execution *of the will, are a 
revpcation in law of a will of real as well as of personal 
* 522 * estate, provided the wife and child were wholly unpro- 
vided for, and there was an entire disposition of the 
whole estate to their exclusion. This principle of law is incon- 
trovertibly established ; (ft) though it is said to have been no 
part of the ancient jurispmdcnce of England ; and the first case 
that recognized the rule that the snbseqi:ient birth of a child wal 
& revocation of a will of personal property, was decided by the 
court of delegates, upon appeal, in the reign of Charles II, ; and 
it was grounded upon the law of the civilians, (c) The rule 


estate as they would have taken if no will had been made. Haskins v. Spiller, I 
Dana^s Ken. Rep. 170. So, in Alabama, Aikin’s Dijj. 2d edit. 449. In Virginia, 
New Jersey, and Connecticut, and probably in other states, it is provided by statute, 
that if the testator had no issue when he made his will, and dies, "leaving issue, or a 
posthumous child be born, and tlic will makes no provision for such an event or 
contingency, the will becomes wholly void. Revised Code of Virginia, vol. i. 224. 
Elmer's Dig. 131, 600, 601. Statutes of Connecticut, 1838, p. 227. R. S. N. J. 
1847.^ 

(а) Cic. de Orat. 1, 57. Inst. 2, 13, Prooem. Ferriere, Com. h. t. Huber, 2, 1. 3, 5. 

Ibid. tit. 17, sec. 1. . 

(б) The rule that marriage and the birth of a child are an implied revocation, does 
not appl^v in cases where the whole estate is not devised by the will, nor in all cases 
where a man has children by a former marriage, Denman, Ch. J., in Doe v.’ EdUn, 
4 Adolph. & Ellis, 582. 

(e) Overbury v. Overbury, 2 Show. Rep. 242. 


By the civil law, the subsequent unforeseen birtlf of a child revoked a wilk r Bjififee 
common law, the subsequent birth of a child, with other circumstances, might A 
win. By the American law, the subsequent birth of a child revokes the will elthw en- 
tirely ot pro tantotso as to lot in after-born children. Bloomer v. Bloomer, 2 Bradf. {N. X*) 



OF 


m 


LEG. LXVIIL] 

was next applied in the case of Lu^g v, Imgg; (a) and it was 
shown by Dr. Hay, in Shepherd v. ^epherd^ (b) to have been 
continued down to 1770, as the uncontradicted and settled law 
of Doctors Commons, that a subsequent marriage and a child 
amounted to a revocation oJf a will ; but that one of these 
events, without the concurrence of the other, was not sufficient. 

The rule was applied in chancery to a devise of real estate, in 
Brown v, Thompson ; (c) but it was received with doubt and 
hesitation by Jjord Hardwickc and Lord Northington. (d) The 
distinction betwetm a will of real and personal estate could not 
well be supported; and Tiord Mansfield declared that he saw no 
ground for a distinction, {e) The great point was finally and 
solemnly settled, in 1771, by the Court of Exchequer, in CAra- 
topher V. Christopher^ (/) that marriage and a child were a revo- 
cation of a will of land. The Court of K. B. have since de- 
cided, {g) after great deliberation, that marriage and the birth 
gf a posthumous child, were an implied revocation of a will of 
real estate. ^ 

* It is generally agreed, that the .implied revocation by * 523 
a subsequent marriage and a child, being founded on the 
presumption of intention, may be rebutted by a parol evidence.’ 
This was so held by the K. B., in Brady v. Cubitt ; (A) but the 
rule was subsequently questioned ; (t) and there has been great 
difficulty in prescribing the extent of the admission of circum- 
stances which would go to rebut the presumptiou of a revoca- 
tion. The Court of K. B., in Kenehel v. Scraftony (j ) held, that 
marriage and a child were a revocation of a will, when the wife 


(a) 1 Ld. Raym. 441. 2 Salk. Rep. 592. 

(h) 5 Term Rep. 51, note. 

(c) 1 Eq. Gas. Abr. 413, pi. 15. IP. Wms. .304, note by Mr. Cox. 

(d) Parsons v. Lanoe, i Vesey, 189. Amb. 557. Jackson v, Hurlock, 2 Eden^s 

Rep. 263. * 

(s) Wellington v, Wellington, 4 Burr. Rep. 2165. 

(/) Dickens’s Rep. 445. 

ig) Doe V. Lancashire, 5 Term Rop. 49. 

{h) Doug. Rep. 31. 

(0 Lord Alvanloy, 4 Vesey, 848. 

2 East's Rep. 530. 

1 But see Israeli v, Rodon, 2 Moore’s Privy Council Rep. 61, 

54 ♦ 
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and children were wholly mprovided for^ and there was aa en- 
tire disposition of the whole estate. But whether the revocation 
could be rebutted by parol proof of subsequent declarations of 
the testator, or other extrinsic circumstances, though there was 
no provision in the will for those near relatives, was a question 
on which the court gave no opinion. If the wife and children 
be provided for by a settlement, it is now understood to be the 
rule, that marriage and a child will not revoke a will ; and this 
case forms an exception to the general rule, (a) 

The English law on this subject was reviewed in New York, 
in the case of v. Wilkins ; (b) and it was adjudged to be 

the law in New York, founded qn those decisions, that subse- 
quent marriage and a child were an implied revocation of a will, 
either of real or personal estate, and that such presumptive revo- 
cation mighi be rebutted by circumstances. The better opinion 
is, that under the English law there must be the concurrence of 
a subsequent marriage and a subsequent child, to work a revo- 
cation of a will ; and that the mere subsequent birth of chil- 
dren, unaccompanied by other dreumstanees, would not amount 
to a presumed revocation. This was the rule laid down 
*524 *by Sir George Hay, in Shepherd v. Shepherd^ [r) and 
by the Court of K. B., in Doe v. Barford, (d) Sir John 
Nicholl, in Johnston v. Johnston^ (e) pressed very far and very 
forcibly, the more relaxed doctrine, that it was not an essential 
ingredient in •these implied revocations, that marriage and a 
child should both oceur to create them ; and beheld, that a birth 
of a child, ichen acrompamed vnth oilier circumstances^ leaving 
no douLt of the testator’s intention, would be sufficient to re- 
voke the will of a married man. The case in which he pressed 
the rule to this extent, was one that contained so much justice 
and persuasive equity in favor of the revocation, that it must 


{(t) Kx paite the Eail of Ilchester, 7 Vc«Jey, 348. In Fox Maruton, in the Pre- 
rogative Com t of Caijtcrhary, before Sir Htrbeit Jenner, (1 Curteis, 494,) parol dec- 
larations of testator were admittvl to rebut the implied revocation of a will of personal 
estate from raama«;o and the birth of a child, 

(h) 4 Johns. Ch. Rep. 606. 

(<?) 5 Term Rep. .61, note. 

(<f) 4 Maule & Sclw. 10. 

[e) 1 Phillimorc’s Rep. 447. 
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havQ b^en difficult for any court, with just and lively moral per- 
ce^pcJlris, to resist his conclusion. He placed the doctrine of 
implied revocation, not where Lord Kenyon had placed it, on 
any tacit condition annexed to the will, but on the higher and 
firmer ground, where Lord IVSansfield, and, indeed, the civil law, 
had placed it — on a presumed alteration of intention, arising 
from the occurrence of new moral duties, which, in every age, 
and in almost every breast, have swayed the human afFeetions 
and conduct^ It was doubted, however, in the case of Brush v. 
Wilkins^ whether^Sir John NichoU had not carried this point of 
revocation farther than the English law would warrant, and 
which had never adopted tlie; notion of the inofficiosum testa* 
mentum of tlfe civil law. In a subsequent case, (a) Sir John 
Nicholl seems to have regained the former track of the law; 
•and he lays down the general doctrine, that a will is presump- 
tively revoked by marriage and issue, and that the presumption 
may be rebutted by unequivocal cvideiwe of an intention that 
the will should operate, notwithstanding those subsequeat 
events. Thus, it lias been held, in pursuance of this principle, 
that marriage and issue are not a revocation of a will, when 
there are children of a former marriage, and there is a provision 
for a second wife and her issue, (6) 

In this country we have much statute regulation on the sub- 
ject, There is no 'doubt that the testator may, if he pleases, 
devise all his estate to strangers, and disinherit his children. 
This is the English law, and the daw in all the states, with the 
exception of Louisiana. Children are deemed to have sufficient 
security in the natural affection of parents, that this un- 
limited power of disposition will *not be abused. If,. *525 


(a) Gibbens v. Cross, 2 Adams’s Ilep. 455. See also Talbot v. TalboilJ 1 Hagg. 
Eccle. Rep. 705, to the same point. 

(!>) Johnson v. Wells, 2 Hagg. Ecclc. Rep. §61. The English law as it stood prior 
to the statutes of 7 Wm. IV. and 1 Viet. c. 26, (and for which, vide infra^ p. 533,) 
declared in Marston v. Roe, 8 Adolph. & Ellis, 14, in the Exch. Chamber, to be, 
that if an unmarried man, without any child by a former wife, devised his estate, and 
Mt no provision for any child by a future marriage, notwithstanding he might have 
made provision therein for a future wife, the law annexed a tacit condition to such a 
w^, that if he afterwards married, and liad a child f t}ie will should be revoked, and 
evideiice was not admissible to rebut that presumption or destroy that condition. 
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however, the testator has not given the estate to a competent 
devisee, the heir takes, notwithstanding the testator may have 
clearly declared his intention to disinherit him. The estate 
must descend to tlie heirs, if it be not legally vested elsewhere, (a) 
This is in conformity to the long established rule, that in devises 
to take place at some distant time, and no particular estate is 
exj)ressly created in the meantime, the fea descends to the heir. 
But by the statute laws of the states of Maine, Vermont, New 
Hampshire, Massachusetts, (/>) Connecticut, New York, (^?) New 
Jersey, Pennsylvania, Delaware, Ohio, and Alabama, a posthu- 
mous child, and, in all of those states except Delaware and 
Alabama, children born after the making of the will, and in the 
lifetime of the father, will inherit in like manner ^s if he had 
died intestate, unless somc^ j^rovision be made for them in the 
will, or otherwise, or they be particularly noticed in the will, (d) 
7^he reasonable opcTation of this rule is only to disturb and re- 
voke the will pro tanto^ or as far as duty requires. The 
statute law in Maine, New Ibimpshire,^ Massachusetts, 
and Rhode Island, goes further, and implies the same 
relief to all children, and their legal representatives, who have 
no provision made for them by will, and who have not had their 
advancement in their parent’s life, unless the omission in the 


(a) Deiin v. Gaskin, Oowp. Ui‘j). GGl. Juckson v. Scluiuber, 7 Coweu’s Hep. 187. 
S. C. 2 Wondeirs Kep, 1 . 

(h) MassiU'liiisetts J{<*vis(Ml Statulcs, 18‘JG, part 2, tit. 3, e. G2, see. 8. 

(c) New York Revised Statutes, vol. ii. G.G, see. 49. 

{(/) In Pennsylvania and Delaware, niarriiifjje, or an after-child not provided for, is 
a revocation pm Untlu only. In Peniisylv;mia, under the eonstnnrtion given to their 
Act of 1794, the snhseqii<;nt hirth of issue is, in ifsf ff u revocation of a pnivious will, 
so far only as regards such issue, on the ground that it produces a change in the 
ohligations and duties of the testator. Tomlinson Tomlinson, 1 Ashmeiid, 224.'-^ 
This appears to be the sound doctrine on the subject. Tn Indiana, Illinois, and 
Connecticut, the birth of a child avuid.s the will in tolo. Statutes of Ohio, 1831, p. 
243. Statutes jof Connecticut, 1821, p. 200. Statutes of Illinois, 1829, and of In- 
diana, 1821. This is the case in which no provision is made by the wdll for such a 
contingency. 


\ If any child, or the issue of any child, is not rofci;red to hi the will, nor is made a 
legatee or devisee under it, he will be entitled to his distributive portion of the estate, as 
though the deceased had died intestate. Gage v. Gage, 9 Foster, 533. 

2 See Coates v. Hughes, 3 Binney’s.K. 498; Rev. St. Mich. 1838, p. 273; Rev. St. Mis. 
1835, p. 620. 
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will should appear to have been intentional. In South Carolina, 
the interference with the will applies to posthumous children; 
and it is lil^t'wise tlie law, that marriage and a child work a 
revocation of ttie will. In Virginia and Kentiieky, a child born 
after tlie will, if the testator^had no children before, is a revo- 
cation, unless such child du's unmarried, ta an infant. ^ If he 
had children l)efor(‘, after-born children, unprovided for, work 
a revocation jwo lanlo. In the states of Maine, Massacdiusctts 
Rhode Island, Con[iecti(*ut, New York, Mnryland, and probably 
in other states, i< the devisee or l(*gatee dies in tin' lifetime of 
the testator, his lineal d(‘scendan1s are ent it K'd^ to his share, un- 
less the will anlicipajes and p»;()vides for the cas(‘. This is con- 
fined, in ConiK’cticut, to a child or grandchild ; in Massachu- 
setts, Rhode Island, and Maine, to them, or llicir rrhtiions ; and 
in New York, /o cliildrru or oilier desrendoitts, 41ie rule in 
Maryland goes Aniher, and by statute, no dt‘vis(^ or ])equest 
fails by reason of the (teath of the d(*visee or h‘gat(*('. b(‘fore I he 
testator; and it takes effect in like maimer as if th(‘y hud 
vived the testator, {a) 

*By the New York Revised Statutes, (/>) if the will *527 
disposes of the whole estate, and the testator afii'rwards ' 
marries, and has issue born in his liletime, or after his death, 
and the wife or issue be living at his deaths (r) the will is 
deemed to be revoked ; unless the issue he j)rovided for by the 
will or by a settlement, or unless the will shows an intention 
not to make any provision. No 'other (widenee to rebut the 
presumption of such revocation is be received. Idiis provision 
is a d('claration of the law of New York, as declared in Brush 
V. Wilkins^ with the additional provision of prescribing the exact 


((/) Laws of the several states in Mr. Autlion’s collection. Griffith’s Law^fve^^istcr, 
h. t. Digest of Rhode island Statutes, 1798, p. 282. 0 Harr. & Johns. 54. New- 

York Revised Statutes, vol. ii. 60, see. 52. Mass. Revised Statutes, 1830, part 2, 
tit. 3, e. 62. 

(h) Vol. ii. 64, si?c. 43. 

(c) TIjc statute must mean licre to refer equally to the posthumous issue. 


1 A will is also revoked in Virginia hy marriage, cxeept the will be made in the exer- 
cise of certain powers of n])pointment. Kev. Stat. 1849, tit. 33, eh. 122, sec. 4. Pliaiq) 
V. Wooldridge, 14 Cratt, (Va.) 332. 
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extent of the proof which is to rebut the presumption of a revo- 
cation, and tliereby relieving the courts from all difficulty on 
that embarrassing point, (a) . ^ 

The will of a feme sole is revoked by her marriage. This is 
an old’and settled rule of law ; and the reason of it is, that the 
marriage destroys the ambulatory nptnrc of the will, and leaves 
it no longer subject to the wife’s control. It is against the 
nature of a will, to l)o absolute during the testator’s life, and 
therefore it is revoked in judgment of law by the marriage, (b) 
If the wife survives her husband, the will, according to the 
opinion of Sergeant Manwood, (c) revives, and takes effect 
equally as if she had continued 51 feme sole. But the strong 
language of tlie judges in the modern ctises, in which they de- 
clare that the will bec'omes revoked and void by the marriage, [d) 
would seem to bar the conclusion of tin* learned sergeant ; and 
Mr. RojKa’, in his laborious and accurate treatise on the Laiv of 
Properly^ in relation to husband* and udfc^(e) assigns 
* very good reasons why the will cannot be deemed to 

have revived by the death of the husband. The provis- 
ion in the New York Revised Statutes, ( / ) declaring that the 
will of a married woman shall be deemc'd revoked by a subse- 
quent marriage, effectually puts an end to the question under 
that statute. A sc^cond will is a revocation of a former one, 
provided it contains words expressly revoking it, or makes a 
(liffenait and incompatible disposition of tin; property. Unless 
it can be found to have contained one or the other, it is no revo- 
cation of a former will, (g) Any alteration of the estate or 


(a) 111 •Havens Van Dim niir^h, 1 Denio, 27, it was adjud^cil that marriage and 
the birth of a ehild, were an irniilied revocation of u])rcvious will, if there he no jiro- 
visi(m in or out of the will for siich new relations, though the presumption of a revo- 
cation nifty l>e rcpel^d hy ciremnstances showing that the testator intended the will 
to stand, notwithstanding the change in his family. 

(h) Forsc and lie milling’s case, 4 Co. 00, b. 

(c) Plowd. Ucp. 343, a. 

((]) ITodsderi n. Lloyd, 2 Br(t. 534. Doc v. Staple, 2 Term Rep. 084. Long v. 
Aldred, 2 Addams, 4S. But the will of a feme covert, made during marriage under 
a power, is not revoked by her surviving her husliand. Morwan v. Thompson, 3 
Hagg. Ecele. Kep. 239. 

{e) Vol. ii. 69. 

(f) Vol. ii. 04, see, 44. Thi.s is also the English law. 2 Curtcis, 326, Phil. edit, 
(y; Hitehius v. Basset, 3 Mod. Hep. 203. Harwood v. Goodright, Cowp. Rep. 87. 
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interest of the testator in the lands devised, by the act of the 
testator, is held to be an irajJied revocation of the will, on the 
ground, principally, of its being evidence of an alteration of the 
testator’s mind. A sale of the esiate devised operates, of course, 
as a revocation ; for the testator must die while owner of th(i 
land, or the will cannot liavci effect upon it. A valid agreement, 
or covenant to convey lauds, which (‘cjuiiy will specifically en- 
force, will also operate in equity as a revocation of a previous 
• devise of the same. Tt is as much a revocation of the will in 
equity, as a legai (conveyance of the land would be at law ; for 
the estate, from the tinnj of the contract, is ^‘onsidered as the 
real estate of tln^ vench'c. (a ) , 

Not only contracts to conve^y, but im^pc'rative conveyances, 
will amount to a revocation of a devise, to the extend of the 
property intended to be affected, jf there lu', evidence of an in- 
tention to convew, and th(‘reby to revokcj the will. (A) ’ A, bar- 
gain and sale without enrolment, feoffrmnd without liv- 
ery of seisin, a conveyaiuu^ upon a (‘oiisideration * whi(di 
happened to fail, or a disability in the graidt'o to take, 
have all been admitted to amount to a ri'-vocntion, bee.ausc so 
intended, (c) If, however, the tc^stat.or substitutes a new dispo- 
sition of the land, and intends to revoke tin' will by means of 
that substitution, in that case, if the instrument c,annot have, 
that effect, and the substitution fails, tlu're is no n^vixr.dion. (^/) 
It is further the acknowledged but very strict and technical 
rule of law, that if the testator conveys away the estate, and 
then takes it back by the same instrument, or by a declaration 


(«) Cotter V. Liiycr, 2 P. Wins. (>22. Kider i\ Wa<;cr, Tliid. Maver t.\ Got- 
land, I)ickens\s Ecp. 503. KiioUvs r. Aleoek, 5 Vesoy, 054. Vawser v. Jeflfery, 
2 Swanst. liep. 208. Walton v. Walton, 7 Johns. Ch. lie]). 258.'^ 

(d) Mountague z?. JeHerics, 1 Holl. Abr. 015. * 

(c) Roper ZK Kadelille, 10 Mod. Rep. 2.30. Lord Ilardwickc and Lord Eldon, .3 
Atk.Rep. 748, 803. 7 Yesey, 373.* 2 Swanst. Rep. 208. 

(d) Lord Eldon, 7 Ve.scv, 373. 4 East’s Rep. 419. 4 Rnssoirs Rep, 452, 453, 

S. P. 


1 Plowden v. Hyde, 13 Eng. L. &, Eq. 175. 

2 Blair v, Snodgrass, 1 Sneed, (Teiui.) 1. Andrews. Andrew, 39 iPng. Law & Eq. 158. 
Simmons v. Simmons, 2G Barb. (N. Y.) 68. 
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of uses, it is a revocation, because he once parted with the 
estate. Either an intention to revoke, or an alteration of the 
estate wit Ijout such an intention, will work^ a revocation, (a) 
I'he law r(M]iiires that the same interest which the* testator had 
when he made tlie will should coiklinue to be the same interest, 
and remain unaltered to Jiis death. The least alteration in that 
interest is a revocation. If the testator levies a fine, or enfeoHs 
a stranger to his own use, it is a revocation, though the testator 
be in of his old use. (/>) liord Hardwicke, in Parsons v. Frec-^ 
7nan, (c) admitted that these were [aodigiousljvstrong instances 
of the severity of llie rule; and Lord Mansfiedd observed, that 
the Far/ of Lituofns Cnse^ deeid(‘d n})on the same principle, 
was shoekiiig; and tliat some overstrained resolutiojis of the 
courts upon constructive revocations, contrary to the real in- 
tention of the testator, had brought scandal upon the law. (^/) 
4die unreasoiiJiblcncss of the ruh^, holding an act to be a 
*536 nivocation ’‘which was not so intended, and even when 
the i)itentioji was dir(‘clJy the contrary, has be(m often 
coniplaiiu‘d of; and the English courts have latterly shown a 
strong disposition not. to assume the doctrine, unless there was 
some c\j)r(‘ss autliority for it. (e) 

The doctriiu*, hard and unreasojiabh! as it appears in some 
of its e.\('resc(‘nces on this subj(‘ct, and notwithstaiiding it has 
beeji r('])eatedly assailed by great W(ngh1, of ai;gument, has, 
neverlh(‘less, stood its ground immovably, on llic strcnigth of 
authority, as if it had b(‘eai oiu^ of the essential landmarks of 
property. The cases Ijave been investigated and discussed with 
the utmost research urn] ability, by llit; courts of law and equity^ 
and tjie principle again and again recogniz(id and confirmed, 
that by a conveyance of the estate devised, the will was revoked, 
because the estate was altered, though the testator took it back 


{a) Dister r. Disit’r, lyjv. Rep. 108. r. Diirley, 3 Wils. Rep. 6. If the 

testator l)e di'^s'-isol, mid die before reentry, it is ut coininon law a revoeation of the 
wilt 1 R<dl. Al»r. r>IG, tit. Devise, S. 

{b) T'rovor, Cli. J., in Arthur v. Boekcnhani, Fitzgih. Rep. 240. 

(e) 3 Aik. Re]). 748. 

((/) 3 Riirr. Re]). 1491. Dyiig. Roj). 722. 

(e) Charnian v. _Chm*inan, 14 Vesey, 584. Vawser v, Jeffery, 3 IJarn. & Aid- 
463. 
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by Ihe same instrument, or by a declaration of uses, (a) ^ Tlie 
revocation is upon the tc^chnical ground that the estate lias been 
altered, or new niod(‘llcd, since tln^ execution of the will. The 
rule has been carried so far, that if the testator suffered a 
recovery, for the very purposP^ of confirming the will, it was still 
a revocation, for there was not a continnanee of the same un- 
altered interest. There is an exceiition to 1ht‘ rule in the case 
of mortgages and charges on the estate, which are only a revo- 
cation in equity y/ro Umlo^ or quoad the special jmrpose ; and 
they are taken oiit of ihe general rule on tlie fact of being se- 
curities only (/>). These doctrines of the hhig^lish cases have 
been reviewed in this country,^ and assumed to be bind- 
ing, as part of the setth'd * jurisprudence of tlie land. It *531 
was decided that a (‘ontract for a sale of the land was a 
revocation of the devi.se, even though the contrai't should after- 
wards be rescinded, and the testator nxstored io his forincr title. 
Legal and equitable estates, as to thesij iuiplied revocations, 


{a} (Jootltitlc i'. Otway, 1 Bos. & Pull. 570. 7 Kep. ‘lO'.t, S. C. H Vesc.y, 

6.50. Kc-iin’.s AV'ill. 0 O.ina’s Kentucky 25. 

(/j) Sparrow r. llanlcastlc, 3 Atk. Uci>. 70S. S. 0. 7 Term lluj). 410, note. 
Bryd^cs v. 'riie Duclu^ss of CUaiulos, 2 Vcsiw, Jr. 117. Cave e. lloUord, a N'esey, 
651. 7 Term in?]). aOO. 1 Bos. X- INill. 576, S. C. Harm(»od v. O^^lamler, 6 \'«‘S(!y, 
221. In th(? al»ov<? ea.se of Cave r. Ilolford, tlic doctrine ofliiese implied revoe.iiion.' 
was elaljorately disiaissed aud sustained ■ hut Lord Ch. Lyre, in a learned i)))inioii, 
ondeavuu d, though uusuece.ssfiilly, lo re.striet the aj)pli( atioii of J.he j)reet‘deuL'i.“ 


1 If a, testator, after tin; execution of the will hy which he devised laud, m'IJ and con- 
vey the laud, it wca'ks a revocation of the devi'^e, even though he lakt? hack a luortga-rc 
to .^eeiire the purcha.s(;-moiiey ; but if the land ho reeonveyed to the tehliitor l)y ah.-.oJute 
deed, and lie he the owner at the time of hi.s death, the devise will not ho rovokod, and 
rcpuhlieatioii of the will is not noe.essary. llrown r. Crown, IG P»arh. GGl». Acts of rovo- 
caLiun, suoh as cainjisllation, oblitoration, and the like, are only pri md fucm evidvnee of an 
intention to revoke and fail, if de])einlent on, and associated with, another act wliie.h fails; 
but an exprcs.s clause of revocation doe.s not .stand on the same footing with tho'-e acts. 
If the expres.s clause of revocation he contained in, or connected witii, a will, which fails, 
not from an inherent defect or impeiTeet exeeutit)n, hut from tlu) incapacity of the din iseo 
to take, the revocation is valid; it is otherwise if the will, as a testamentary act, is void. 
Hairston v. Hairston, 30 Mi.ssi.s.sipj.<, (1 (leorge,) 27G. 

2 A change in the property of the testator subsequent to the execufinnof his will, oper- 
ates as a revocation of tlevises in the will, so far as the alteration places the ])ro])erty 
beyond the ojieration of the provisions of the will, and no further. Yandemark v. Vando- 
rnark, 26 Barb. (N. Y.) 416. 

VOL. IV. 
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were deemed to stand on the same ground, (a) It has also been 
held, (ft) that if the testator, after devising a mortgage, fore- 
closes it,* or takes a release of the equity of reder^ption, it is a 
revocation of the devise. It is equally a revocation if he can- 
celled the mortgage, and took an Absolute deed ; for it was an 
alteration of the interest and a new purchase. Some of the 
excesses to which the English doctrine has been carried, have 
not been acquiesced in, but the essential rules have been taken 
to be law. 

A codicil is an addition or supplement to a ';\dll, and must be 
executed with the same solemnity, (c) ^ It is no revocation of 
a will, except in the precise d(‘gree in which it is inconsistent 
with it, unless there be words of revocation, (d) If the first 
will be not actually cancelled, or destroyed, or expressly revoked, 
on making a second, and the second will be afterwards can- 
celled, the first will is said to be revived, (e) But the first will 


(a) Walton u. Walton, 7 Johns. Ch. Ucp. 258. 

(h) Ballard v. Carter, .5 Piek. Bep. 112. 

(r) New York Bevisod Statulos, vol. ii. G4, sec. 42. 

(c?) Brant v. Willson, 8 Cowi'n’s Rep. oO.*' If a testator intends to revoke a will 
by an instrument Trjaking new dispositions, this is only .a condirional intention to re- 
voke the first will, and if Ik- leaves (lu^ secoml will incomplete, the first will remains 
j^ood, for there’ is wanting the ro(juisit(^ evidences of rcvo(‘arioii. JVinsor i;. Pratt, 2 
Brod. & Bing. 052. Betliell v. Moore, 2 Dev. Buttle, 

(c) Cqodright v. Glazier, 4 Burr. Rc]». 2512. It i.s, howr*ver, not quite settled 
whether the revocation of a socotid will revives a former niicaneelled will ; and 
such an eflTect will depend on circumstances. Kirkcudl)right v. Kirkcudhright, 1 
Hagg- Eccle, Rep. 825. In Ilelyar i\ Ilelyar, (Rcj)orts in the time of Sir Geo, Lee, 
by Phillimore, vol. i. 474,) d<‘.cidc<l hy Sir Geo. Lee, in the Prtu’ogativc Court, in 
1754, it was held, that the execution of a second will of a different pur])ort was, by 
law, a revocation of the imt^thouf/h the second dof^s not now appear.^ (Cited in 1 
Phill.) 


1 See Jones v. Richolay, 2 Eng. L. & Eq. 691. 

2 The expression in tlie codicil of a determination to alter the will in one particular, 
negatives an intention to alter it in any other particular. Quincy v. Rogers, 9 Cush. 291. 
Bradley v. Clibhs, 2 Jones, Eq. (N. C.) 13. 

« Read V. Maiming, 30 Mississippi, (1 George,) 308. Alexander v. Alexander, 39 Eng. 
L. & Eq. 639. 

4 Larrabee v. Lnrrabee, 2 Wms. (28 Vt.) 274. 

® It is not the law that the execution of a subsequent will destroyed onimo revocandi by 
the testator, the contents of which are unknown, revokes the prior will, but to make such 
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is not revived if the testator makes a second, and actually can- 
cels the first by an absolute act rendering it void, and then 
cancels the second will ; it will, in such a case, require a repub- 
lication to restore the first will, (a) Th^mere act of 
cancelling a will does not amount *to anything, unless *532 
it be done animo revoctmdi. The intention is an infer- 
ence to be drawn from circumstances ; and the fact of cancel- 
ling may be, in many cases, an equivocal act. If, however, the 
will be found caricelled, the law inftTs an intentional revocation; 
for it is primd juivie <widence of it, and the inference stands 
good until it be rebutled. (/;) The inferences is the same, and 
it would require strong proof to rebut it, if a will be traced to 
the party’s possession, and be not foriheoming at his death, (c) 
Cancelling, in the slightest degree, with a declared intent, will 
be a suHicient revocation ; and, tlioreji^ae, throwing a wi^l on 
the fire, with an intent to burn it, though it be only slightly 
singed, and escape destruction, is suilicient evidence of the in- 


(а) Biirtcnshiiw v. Gilbert, Cowp. TJop. 49. Scmm<‘s v. S(‘nniu‘s,7 lliUT. & Jolins, 
388. Major v. VVilliiuns, 3 (birtois, 432. There are (‘oiitnuiictory o))inion8 of Lord 
Mansfield, as given in Cowp. Hop. 53 and 92, on the i)oiiit whether, if the first will 
be not cancelled, in ])oint of fact, hut he revoked by the terms of the second will, and 
the second will be cancelled, the lirst will he lherel)y njstored, without repuhlicatlon. 
Lord Ilanlwh^ke held, in Martin c. Savage, cit(5d in 1 Vesey, 440, tliat parol evidence 
was iijadrnissible%inder the statute of frauds to sustaiti a repui)lie!ition of a devise of 
lands, But constructive repui>li<*ations, Mr. Powell, in his Treatise on Devises, p. 

•G66, considers as out of the statute, and may, undtjr (urcunistanecs, he good. In 
Pennsvlvauia it is held, that a will may he republished by parol. Jones v. Hartley, 
2 Wharton, 103. <.\nifra, Major r. Williams, 3 Cnrtcis, 432. 

(б) Onions 0 . Tyivr, 1 V. Wms. 343. Bnrtensliaw lk Gilbert, Cowp. Rep. 49. 
Jaekson v, Holloway, 7 Jolins. Ucj). 394. Hir John Nicholl, in Rogers r. Bitiis, 1 
Addams's Rep. 30, Bethel I i\ Moore, 2 l)e,v. & Battle, 311. in Colvin c. /'rascr, 2 
Hagg. Eeele. Rej). 26G, a will was executcil in India in duplicate : one part remained 
in India, and the other wa.s brought to England by the testator ; and it was never 
traced out of his pos.session, and was not found at his death. It was hel^l, upon a 
very elaborate diseussion, to he a jtnvwiJ /aac jiresiimption that the testator had de- 
stroyed the duplicate in hi.s possession, and that he thereby intended to revoke the 
one not in his possession; and that it lay with the party setting up the will to nega- 
tive these presumptions. Boughey r. Morcton, 3 Hagg. Eeclc. Rep. 191, note, S. P. 

(c) Lillie V, Lillie, 3 Hagg. Eecle. Rep. 184. 


revocation eflectiv^ it must appear that ihei'^ was a difference of disposition. Cutto v. 
Gilbert, 29 Eng. L. & Eq. 64. 
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tention to revoke, ^ An obliteration of part of a will is only 
a revocation pro tanto, (b) 

The Now York Revised Statutes (c) have dispepsed with all 
refinements on this^ipoint. In no case does the destruction or 
revocation of a second will revivcf the first, unless the intention 
to revive it be declared at the time as part and parcel of the act 
of destruction or njvocation of the second will. Those statutes 
have essentially changed the law on the subject of these con- 
structive revocations, and rescued it from the hard operation of 
those technical rules of which we have compldned, and placed 
it on juster and ,more rational grounds. It is declared that no 
bond, agreement or covenant, miyle by a testator, for a valuable 
consideration, to convey any property previously devised 
*533 or bequeathed, shall be deemed a * revocation of the wijl, 
• either in law or in equity ; but the property passes by the 
will, subject to the sam(' remedies for a s|)ecific performance 
against the devisee or legatee, as might be had against the heir or 
nttxt of kin if the property had descended. So, a charge or in- 
cumbrance upon any estate, for securing the payment of money, 
or the performance of covenants, shall not be deemed a revoca- 
tion of any will previously ex(anited ; but the devise or legacy 
takes efi’ect subject to the charge or incumbrance. Nor shall 
any conveyance, settlement, deed, or other act of the testator, 
by’ which his estate or interest in property previously devised 
or bequeathed shall be altered, but not wholly divested, be 
deemed^a revocation ; and the same estate or interest shall 
pass by the will ; which would otherwise descend, unless, in 
the instrument making the alteration, the intention thereby to 
revoke shall be declared. If, however, the provisions of the 
instrument by which such alteration is made, be wholly incon- 


(a) Bibb v. Thomas, 2 Blacks. Kep. 1043. 

(b) Sutton V. Sutton, Cowp. Rep. 812. Larkins v. Larkins, 3 Bos. & Pull. 16. 
Short V. Smith, 4 East^s Rep. 419. 

(c) Vol. ii. 66, sec. JSS. 


1 Where a will was destroyed by a testator in a fit of insanity, it was held that the will 
could be set up by proof, and that the two witnesses were not neceswy* Ford ©. Ford, 
7 Hunoph. K. 92. 



LBC. LX VIII.] 


OP REAL PROPERTY. 


653 


sistent with the terms and nature of the previous will, the 
instrument' shall operate as a revocation, unless the provisions 
therein depend on a condition or contingency, and the same has 
failed, (a) 

The simplicity and good sense of these amendments recom- 
mend them strongly to our judgment; and they relieve the 
law from a number of technical rules, which are overwheliped 
in a labyrinth of cases ; and when detected and defined, they 
are not entirely free from the imputation of harshness and ab- 
surdity. ,, 

An estate vests, iind(‘r a devise, on the death of the testator, 


(a) New York Revised Statutes, vol. ii. 64, sees. 45-48. A sale of lands devised 
and taking hack a bond and mortgage, for the jmrchase-moiicy, is a revocation, under 
the New York Ifeviscd Statutes, of the devise, of the specific lands, and the ])ond and 
mortgage pass with tin; personal c.slute. Adams v. Winne, 7 l*aige, 97. The English 
Real Property Commissioners, in tlieir Report, in April, 185*1, recommended altera- 
tions in the law resjicctingk the revocations of wills, so as to rescue it from complicated 
and incongruous rules, and reducing it on this point to more simplicity. They lyo- 
posed four modes, ami four modes only, of revocation: (1.) P»y another inconsistent 
will or^vriting, executed in the same manner as the original will ; (2.) By cancellation, 
or any net of the same nature; (3.) By the disposition of the pro])erty by the testator 
in his lifetime; (4.) By. marriage in the case of a woman. By the lirst and third of 
these modes, the will may be revoked, cither entirely or in ])art ; by the second and 
last, the revocation would he complete. The statute of 1 Victoria, e. 26, so far fol- 
lowed the report as to declare that all wilKs made by a man or woman are revoked by 
marriage, except when made in exercise of a })Owcr, where the property apporated 
would not, in default of such appointment, pass to the heir, exc^'utor, or next of kin. 
No will was to he revoked by presumption of an intention from an alteration of cir- 
cumstancos. No will fo he revoked otherwise than by another will or codicil, or by 
writing.cxecntcd like a will, or l)y destruction with intention to revoke; and no altera- 
tion made after execution to have any effect unless executed as a will. No will in any 
manner revoked to he revived otherwise than by ree.\.ecution, or u codicil to revive it; 
and if a part lias been revoked, and afterwards the whole, such part shall not be re- 
vived by a revocation of the wliole, unless an intention to revive that part be shown. 
No conveyance made or act done subsequently to the execution of a will, except it 
amount to a revocation, shall prevent the operation of the will with resp(ujt to such 
estate as the testator has power to dispose of at the time of his death. And a will 
shall be construed to speak and take effect from the death ot the testator. Ihiis, in 
Dingley v. Einglev, 5 Mass. Rep. 555, the devise was of a remainder to the sons of 
A. who had three sons when the will was made, and five at the testator’s death; and 
it was held that the devise was to the five sons. See King v, Bennett, 4 Mceson & 
W. 36, to S. P. • 

These English statutory provisions seem to have followed essentially the alterations 
made by the New York Kevised Statutes, and they cut up a vast field of established 
judicial legislation. 


55 * 
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before entry, (a) But a devisee is not bound to accept of a de- 
vise to him nolens volens ; and he may renounce the gift, by 
which act the estate will descend to the heir, or pass in some 
other direction under the will. The disclaimer ana renunciation 
must be by some unequiA»ocal act ; and it is left unde- 
* 634 cided whether a verbal disclaimer * will be sufficient. A 
, disclaimer by deed is sufficient ; and some judges have 
held that it may be by a verbal renunciation. Perhaps the case 
will be governed by circumstances, (h) 

V. Of the construction of wills. 

It will not be consistent with the plan of this work to do 
more than state the leading principles which have been estab- 
lished and applied to the construction of wills. The attempt 
to examine cases at large on this subject would be impractica- 
ble, from the incalculable number of them ; and though we are 
not to disregard the authority of decisions, .even as to the inter- 
pretation of wills, yet it is certain that the construction of them 
is so much governed by the language, arrangement, and cir- 
cumstances of each particular instrument, which is usually very 
unskilfully and very incoherently drawn, that adjudged cases 
become of less authority, and are of more hazardous apjdica- 
tion, than decisions upon any other branch of the law. {c) 


(а) Co. Litt. Ill, a. 

(б) Townson v. Tickell, 3 Earn. & Aid. ‘31. Doo v. Smyth, C Barn. & Cress. 112. 
Webster v. Gilman, 1 Story’s Rep. 499. To pivc the devise effect, as aj^ainst the lieir, 
the New York Revised Statutes, (vol. i. 748, sec. 3,) require the will to be duly proved 
And reofirded in the surrogate’s office, within four years after the testator’s death, with 
the usual exception in case the devisee l>c under disabilities. The manner of proving 
a will containing a devise of real estate, before the surrogate, on the application of an 
executor, or devisee, or other person interested in the estate, is particularly pointed 
out by fnc New York Revised Statutes, vol. ii. 57-.59. The j)roeecdings on admis- 
sion of wills of personal estate to probate, and the mode of relief by aj)peal from the 
admission or refusal of a will of real or personal estate, are detailed in the New York 
Revised Statutes, vol. ii. 60-62 ; Ibid. 66-68, and the Act of 20th April, 1830, amend- 
ing the same. 

(c) Wills arc frequently drawn in such a rude an^ perplexed composition as to be 
almost impossible to be reduced to a consistent and intelligible meaning: a remark- 
able instance of this occurs in the ease of Doc v. Perratt, (6 Manning & . Granger, 
.314,) which was carried to the House of Lords in 1843, in which the twelve judges 
were nearly equally divided on the questions whether a remainder vested in A, or B., 
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The intention of the testator is the first and great object of 
inquiry ; ahd to this object technical rules are, to a certain ex- 
tent, made subservient. The intention of the testator to be col- 
lected from*the whole will, is to govern, provided it be 
not unlawful, or inconsistent with the rules of * law. (a) ^ *535 
The control which is given to the intention by the rules 
of law, is to be understood to apply, not to the construction of 
words, but to the nature of the estate — to such general regula- 
tions in respect to the estate as the law will not permit ; as, for 
instance, to create an estate-tail, to establish a perpetuity, to 
endow a corporation with real estate, to limit chattels as inheri- 
tances, to alter the character of real (‘state, by directing that it 
shall be considered as personal, or 1o annex a condition that the ‘ 
devisee in fee shall not alien. To allow the testator to interfere- 
with the established rules of law, would be to])ermit every man 
to make a law for himself, and disturb the metes and bounds of 
property, (b) ^ 

and wlion, or was void for uricertaintv and whcdier the words “first male heir of 
tbo brancli of D.’s family,” were to 1|^ considered us used by the testator in a tech- 
nical or ill a po])ular sense. These questions led to very elaborate discussions, and 
there ran be no provision wbieli will avoid such (picstions, so long as ii freedom of 
devising is allowed. They are beyond the reach of the iTigeuiiity of codifiers. 

(a) Finlay v. King, 3 Peters’s U. S. Kep. 34(».'^ The testator may make his own 
glossary iii the will itself, and define the terms he employs. Where the latter part of 
a will is inconsistent with u prior part, the latter part will prevail. This rule is ns 
aneicii: as the time of Lord Coke, (Co. Litt. 112, h.) and was thoroughly examined 
and declared by Lord Uroiighnni, in Sherratt r. Bentley, 2 Mylnc & Keen, 149. 
Fraser v. Boone, 1 Hill’s S. C. Ch. Bcp. 3G7, S. 

" {h) Lord Ilardwiekc, in Bagshawi?. Spencer, 2 Atk. Kep. 580. M’Kcan, Ch. J.,in 

1 Cromer v. Pinckney, 3 P*arh. Ch. R. 4CG. Button v. American 'fract So*e. 23 Vt. 

(8 Washb.)33tJ. 

2 It is not the actual intention of the testator, but the legal intention, which is the 
rule by which a will is to he construed. Martindalc v. Wfirner, 15 Penn. St. K. 471. In 
New York it is held, that, however technical are the words usud by the testatifr, Ids clear 
intent will countervail the legal operation of t hose words. Lasher v. Lasher, 13 Barb. 106. 
So in Georgia, it was held that if the whole context of a will shows tlie intention of the 
testator to use a term in a sense other than its ordin.ary legal accejitation, such sense must 
prevail. Robertson v. Johnston, 24 (Jeo. 102. And sec Lowry v. Miildrow, 8 Rich. Eq. 
(S. C.) 241, and Thrasher v. Ingram, 32 Ala. 645. Of two equally probable interpretations 
of a will, that one is to he adopfed, which prefers the kin of the testator to strangers. 
Downing v. Bain, 24 Geo. 372. 

8 Succession of Thoramo, 12 La. An. 384. Bo.se v. McHoso’s Ex’rs,26 Missouri, (5 Jones,) 
590. Johnson v. Mayne, 4 Iowa, 180. 

4 Morrall v, Sutton, 1 Phillips’s Ch. R. 533. This case contains a full and valuable 
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It does not require the word heirs to convey a fee ; but other 
words denoting an intention to pass the whole interest the 

« 

Ruston r. Kustori, 2 Dallas, 244. State v. Nicols, 10 Gill & Johns. Rep. 27. In the 
case of Inglis v. The Trustees of the Sailors’ ?5nug Harbor, .S Peters’s U. S. Rep. 117, 
118, the Eiiji^^ish rules of the construction of wills arc declared .and enforced, to the 
extent that tlic intention of the testator is to be sustained if it can bo done lawfully 
and consistently; and tliat a jrencral intent in a will is to be carried into effect at the 
expense of any particular intent, j)rovidcd such general intent ho consistent with the 
rules of* law; for when there are conflicting intents, that which is tlie most important 
must prevail. Chase ?\ Lockerman, 1 Gill & Johns. 185, S. y. The testator, if ho 
docs not infringe tlie rules of law, has a right to sny with Staberius, when ho imposed 
an unpalatable cotulitiwn in his will, AVwc rr/o prave, seu rer.fc, hoc votiii.^ 

In thc'casc of Oinmanney v. Bingham, dq^'ided in the House of Lords, in 1796, on 
appeal from Scotland,. Sir Charles Douglas, by a codicil to his will, directed that if 
his daughter L. sliould marry B., to whom he had a strong dislike, neither slie nor 
lier husband, or their ro])rcscntativcs, should take any pai*t of his estate, and he made 
in that event another disposition of the same. His daughter married B., notwith- 
standing, in her father’s lifetime. One question was, whether the codicil was not void 
as being contra liherlateni matrimonii f The codicil was sustained in the House of 
Lords, and it was con?jiderccl that the condition was not void by the law of England. 
Robertson’s Law of Personal Succession, ch. 8, sec. 1, pp. 152-159. Whether a 
condition annexed to a legacy, that the child do not marry without the consent of the 
mother or guardian, is or is not valid, dejicndi upon the intention of the testator. It 
is not considered only in lerrorem, if there he a licquest over on breach of the condi- 
tion. Stratton v. Grymes, 2 Vern. 857. In Scott v. Tyler, 2 Bro. 481, S. C., 2 
Dickens, 712, it was decided, after a great examination, that when a condition is an- 
nexed to a legacy that the legatee should marry tvkh {he consent of her mothei', and she 
marries without it, the gift goes over to the re.siduary disposition, for it is a valid con- 
dition. Sec supra, p. 125, n. 

Mr. Wigram, now Sir James Wigram, Vice-Chancellor, has written an able treatise 


cussioh us to what amount of internal evidence is required to establish such a repugnancy 
as to require the prior j)rovision to be set aside in favor of the latter. It must clearly 
appear tfrat the provisions arc incompalibh. Such is not the case where the language of 
the latter clause can take cflect as the qualification' of the former, and not defeat its 
intended efiect. Sweet v. Chase, 2 Cormst. 11. 73. Evans v. Hudson, 6 Ind. 293. Stickle’s 
Appeal, 29 Penn. State R. *234. Igleliart v. Kirwan, 10 Md. 559. 

1 A coiftlition in a will, that, if the devisee disputes the will, or denies the competency 
of the testator to make it, tlie disposition in favor of such devisee shall be revoked, is 
valid. Cooke v. Turner, 15 Mees. & Weis. R. 727. 

An annuity given by will to a daughter living apart from her husband, on the condition 
that it should cease during sueii time as she should cohabit with him, vc.sts absolutely 
in the daugliter, discharged of the condition. Wren v. Bradley, 12 Jurist, Rep. 1848, 
p. 90. Sec, also, Hoopes v. Dundus, 10 Barr’s R. 75. but conditions in restraint of mar- 
riage, ill devises of real estate, are Valid. Commonwealth v. StaulTcr, 10 Barr’s R. 360. 
In these Pennsylvania cases it is declared that the conditions are void in legacies by the 
rule of the civil law, but valid in devises by the common law. 

See, on the subject of Wren r. Bradley, Grace v, Webb, 12 Jurist, Rep. 1848, p. 987. 
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testator, as a devise of all my estate^ all my interest^ all my prop- 
erty^ my tvhole remainder^ all I am leorth or own^ all my ri^hi^ 
all my pr, all I shall die possessed of] and many other ex- 
pressions of the like import will <-arry an estate of inheritanct^, if 
there be nothing in the other “parts of tlie will to limit or control 
the operation of the words, (a) ^ So, if an estate be given to 


on the “ K.mmiuatinn of the liuhs of Ijini res})H’finfj tin Admiaslon of f'xtrinsi'r /Cridence 
in Aid (f the Interpretation of ItV//*’,” and ho holds siioh cvidfiico adinissihic, if tlui aid 
can he made auxiliary*(o the ri^ht interpretation of the testator's words. The rules 
he lavs down are, tliat if tlicro ])e notlniifif in the will to destroy the ])rosnmptiou that 
the testator expressed himself in w'ords aeeordin^ to their strie^ and prirnarv aceepta- 
tion, and they are sensih/e with reference to extrinsic eircninstanees, they nre to bo 
construed in the strict and primary sense. But if they he inutndhk under sueli a 
reference, then the expounder may travel out of tljc will to search for a poj»nlar or 
secondary sense which will make them sensihle. If, iiowever, the words, aided by the 
guidance of the material facts in the case, are insufficient to determine the meaning, 
the will is so far void for uncertainty. Still, courts of law, in certain cas(*s, admit 
extrinsic evidence of intention, to make certain the person or thing intended. These 
rulc.s arc supported by a critical and full examination of a scries of adjudged eagles. 
Mr. Bam, in his treatise on the Exposition of Wills of Landed Pro/iertg,” contain.s, 
also, in a stnall compass and practical form, an extensive and general collection of 
the authorities and principles of construction npplieahlc to wills; and ho illustrates 
the positions that the intention of the testator is to he taken from the whole will, and 
we arc to look at the introductory words — the context — to other devises in the will — 
if practical effect is to be given to all the words in the will — of two intentions, the 
chief one is to be carried into effect, if both cannot — the intention to he followed is 
the one existing at the time tlic w'ill was made, and the technical effect of words is 
presumed to be intended, if a dilferent intention doc.s not appear in the will. 

With respect to the words requisite to comprise the personal estate in a testament 
of chattels, sec a digest of the eases in Jarman on Wills, vol. i. eh. 2d, Boston, 1845, 
edited by J. C. Perkins, Ksq. 

(a) Comyn's Dig. tit. Devise, N. 4. Doc v, Morgan, 6 Barn. & Cress. 512. Shep- 
pard’s Touchstone, by Preston, 439. Preston on Estates, vol. ii. 68-17.3. Mr. Pres- 
ton has given a view and discussion of authorities on the construction of wills, as to 
the quantity of interest devised, and as to the operation of the word estate. His con- 
clusion is, (p. 146,) that the word estate^ used in application to real propcity, will be 
construed to express either the quantity of interest, or describe the subject of*i)ropcrty. 


1 It is held. Pippin v. Elli.son, 12 Tred. 1)1, that the word does not include 

choses in action, while the word estate” would include them. ' Sad quojre. A testator 
in New York, who died in 1802, devised his lauds without words of inheritance, and gave 
legacies to certain persons to be paid “ out of the real estate.” Held, that the devisees 
were entitled to a life-estate only in the lands. Mcsick v. New, 3 Sclden, 163. A tc.stator 
gave all the rest and residue of his cfrect.s to tru'^tees, on trust to collect, get in, and 
receive the same, and to invest in consols. The real estate of the testator passed by this 
gift. D’Almaine v. Moseley, 21 Eng. L. & Eq. 1^. Smith v, Dunwoody, 19 Geo. 238. 
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* 536 a person generally * or indefinitely, with a power of dis- 
position, it carries a fee ; unless the testator gives to the 
first taker an estate for life only, and annexes to^it a power of 
disposition of the reversion. In that case, the express limitation 
for life will control the operation •of the power, and prevent it 
from enlarging the estate to a fee. {a) If it distinctly appears 
to be the intention to give a greater estate than one for life, as 
a devise to B. forevci\ or to him and his assigns forever.^ or to 
him and his bloody or to him and his successors^ or to him and 
his children^ such expressions may create a fee •in the devisee. (6) 
So, a devise of the rents and profits of land is a devise of the 
land itself, (c) ^ 


as tlic scn.se in whidi it is intended to be used sliall appear from the context of the 
will. Sec, to the same point, the decision of the Q. B. in Doe v. Dean, 1 Adol. & 
Ellis, N. S. 238, It will carry a fee, though it point at a particular house or farm, 
unle.s.s restrained by other exprc.ssion.s ; for it wdll be intended to designate as well the 
quantity of interest as the locality of the land. Ibid. j). 130. The sixth chapter in 
Ih^ second volume of rre.ston on Estate.s, 68-288, is a eollt'clion and analysis of cases 
on the construction of wills, and more especially as to the elhcacy of the term c.statc. 
If to this wc add Cruisers Digest, tit. Devise, chapters 0, 10, 11, 13, and Jaiman on 
Wills, vol. i. ch. 22 and 24, Boston, 1845, ediu*d by J. C. Perkins, Esq., wc have a 
full view of the immense accumulation of English cases on the subject. In the latter 
work tJiey are clearly classified and arranged. In the note to Mr. Williams’s Ameri- 
can edition of Hobart’s Reports, j>p. 3-7, the leained editor has also given a digest of 
numerous eases, as well American as English, respecting the words in a devise, 
which, without the word heirs, will convey a fee. And Avith respect not only to the 
con.struction of devises, hut to the English and American law of devises at large, we 
may safely refer to tlie third volume of the Digest of the Laws of Real Property, 
by Judge Lomax, of Virginia, which contains a learned aud valuable digc.st of the 
subject. 

(a) Jackson v. Coleman, 2 Johns. Rep. 391. Jackson v. Babcock, 12 Ibid. 389. 
Jacksoik V. Robins, 16 Ibid. 537, 588. Case of Elinthain, 11 Serg. & Rawle, 16. 
Supra, p. 319, S. P. 

{b} Wild’s case, 6 Co. 16 b. Com. Dig, tit. Devise, N. 4. Preston, supra. Beall 
V. Holmes, 6 Harr. & Johns. 205. Davis v. Stephens, Doug. 321. Jolinsoii v. John- 
son, 1 JVfcMulIaii’s S. C. Eq. Rep. 346.**^ 

(c) Co. Litt. 4, b. 8 Co. 95, b. 2 Yes. & Beames, 68. Shadwell, V. C., in Stew- 
art V. Garnett, 3 Sim. 398. 1 Jolins. Ch. Rep. 499. 9 Mass. Rep. 372. Andrews v. 
Boyd, 5 Green leaf’s Rep. 199. So us to personal property, a gift of the produce of a 
fund is a gift of the fund itself, unless there be words of qualification restraining the 
extent and duration of the interest. Adamson v. Armitagc, 19 Vesey, 416. By the 


1 Craig V, Craig, 8 barb. Ch. R. 77. Van Billiard v. Nace, 1 Grant’s Cases, (Penn.) 288. 
® Pratt V, Leadbetter, 38 Maine, 9. Qpoke v. Husbands, 11 Md. 492. 
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In the construction of devises, the intention of the *537 
testator is admitted to be the pole star by which the 
courts must ste^r;^ yet that intention is liable to be very much 
controlled by the application of technical rules, and the superior 
force of technical expressions^ (a) ^ If the testator devises laud 


English statute of 1 Victoria, ch. 20, a devise without any words of limitation is to be 

construed to pass the fee, or the testator’s whole estate, unless a eontrary intention 

shall appear l)y the will. No devise, to a trustee or executor shall pass less than the 

testator’s whole estat(‘, unless a definite terra of venrs, uhsohUc or detcrmiuahlo, or an 

* 

estate of frocliold, he given expressly or hy inijjliention. And under an unlimited 
devise, where the trust may endure beyond the life of a person beneficially entitled 
for life, the trustee, takes the fe(‘, and not^an estate dcterminahle when the purposes of 
the tru.st are sutistied. 

(o) The rule is understood to he settled, that if a devise he made to the Iidr, lir/ht. 
heir^ heir at lair, or lawful heir of the testator, and tlicre be a person, when tlw) disposi- 
tion of the will takes efioet, who answers that deseriyition, no other ])erson ean lake, 
unless by a plain (kr/araiion in other parts of the. will, the testator inlrm/s that some 
Other person shall take, and has snflieiently identified him ; and wtuai that inletiliou is 
proved, it controls tin; le(]al operation of the words of limitation used in the will. Sir 
Thomas rimncr, in Maniuis Cholmoiideley v. Lord Clinton, in 2 Jacob &. Walker, 
G5-180. The opinion is a distinguished specimen of judi(‘ial argument and illustra- 
tion. See, also, the elahorati' opinion of Mr. Justice Baldwin, to the same point, in 
the Circuit Court of tlie United States for the Pennsylvania district, in the ease of 
Packer v. Nixon, decided December, 1833. But sec ante, p. 412. In England, under 
a devise to the heir of the testator, lie takes as devisee, and not by descent. 

In a will of a ])crsonaI estate to A. for life, rcinsiinder to the heirs at law, the better 
opinion is, that though the words heirs at law has a definite, sen.se as to real estate, yet 
when applied to personal property, it means the legal representatives or next of kin. 
Holloway V. Holloway, 5 Vesey, 399. Vaux v. Henderson, cited in the note in 1 
Jacob & Walker, 388. Ricks v. Williams, 1 Dev. Eq. 1. McCabe v. Spruil, Ibid. 
189. Wright v. Trustees of Methodist Episeoj)al Church, 1 ITolfmanks Ch. Rep. 212, 
213. But if real and personal estate he devised after a life-estate, to tlie Innrs at law, 
both the next of kin and the heir at law cannot take, if it apj)cars both descriptions of 
property were to go together, and then the heir will take the whole. Jf, however, the 
construction will admit of singula singulis, the next of kin would probably he admitted 

1 A devise in these words: “ The fann whereon 1 now live, consisting of nhou,^ one hun- 
dred and thirty acres, with all the buildings tlicreoii,” may pa.ss a tract of bund not imme- 
diately adjacent to that on wiiieh the te-stator lived, although the two exceed one hundred 
and thirty acres, the evidence showing that said lot was once a part of the testator’s farm, 
and not Bhowing that it had ever been severed from it, Aldrich v. Gaskill, 10 Cush. 165. 
See, as to the effect of intention to control technical rules, Stokes v, Tilly, 1 Stockt* 130. 

2 In the ensQ of a legacy to a cteditor, slight circumstances of difference between the 
debt and the legacy will negative the presumption that it is taken in satisfaction of the 
debt ; but equity leans in favor of tho presumption that a legacy wa.s intended to be in 
satisfaction of a portion to a child — as it is not probable that a parent intended to give a 
double portion to a child. Thynne v. Earl Glengall, 12 Jurist Rep. 1848, p, 806. 
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to another generally, as a devise of lot No. 1 to B., without 
using words of limitation, or any expression which denotes j^ny- 


to take tlie personal, and the heir the real estate. Gwynne v. Muddook, 14 Vesey, 
488. * 

If a will contains a limitation over of personal property to the testator^s next of kin, 
in the event of a failure of a j»rcviou.s fjift of tlio same, it has Ijeen a vexatious ques- 
tion in tlic Kiij^lisli hooks wl^ether the limitation is to he confined to the in 

blood, or to the oext of kin within the statute of distrihutions ; for upon tl)C first con- 
struction, a surviving brotlier Avould take in exclusion of the cliildrcn of a deceased 
brother or sister. Upon the other construction, the nephews i^nd nieces would come 
in by right of reprcsenlation, prr sth-pes, and take one moiety of the ])ropcrty. The 
cases of Carr u. Bedford, ‘J Gli. Bep. 14(), Phillips c. Garth, .3 Bro. 04, Lord Kenyon, 
in Stamp v. Cooke, 1 Con, li.34, Sir John I#‘ach, in Hinckley r. Maclarens, 1 Mylne 
& Keen, 27, arc in favor of tlio last consiruction. The cas<‘s of Boach ?;. Hammond, 
Free, in Ch. 401, of Thomas r. Hole, Ca.s. temp. J’alhol, 251, and of Bayner v. Mow- 
bray, .3 ITro. 234, where the word veUitiom received the same construction, may also 
bo referred to as authorities in favor of the same rule. In Wriglit v. Atkyns, Turner 

6 Russell, 14.3, the w'ord reldtiuns was deelarcd to mean persons entitled aeeonling to 

the statute of distributions. When gifts I)}" will to relations are made to them simplici- 
ter^ llie persons to take and the jjroportious are determined ])y the statute of distribu- 
tions. Roach ?j. Hammond, uhi snj>. ; hut if the bequest he to relations, “ to he equally 
divided hetw'ecii them/’ the distrihutioii must be per cu/nVa among the persons included 
in the statute. Thomas v. Hole, ubi sup. 8o, in a will to the ehildren of A., B., and 
C., e<iually to be divided, they take per capita. Blackler v. Wehh, 2 P. Wnjs. 383. 
Butler V. Stratton, 3 Bro. On the other hand, in Klrnslcy v. Young, 2 Mylne & 

Keen, 82, 780, Sir John Leach adhered to his former oj)iTiion, but, on appeal, the 
Lords’ Commissioners, SlnidAvell and Bosamjucl, ovcrtlirow this established construc- 
tion, and held that the limitation over to the next of kin Avas confined to the nearest 
of blood ; and Lord Tliurlow, Lord Eldon, Sir William Grant, and Sir Thomas 
Pluincr, Avere all understood to have spoken in disa]»prohation of the original con- 
struction. Brandon ??. Brandon, 3 SAA’anton, 312. It ajjpears that the last construc- 
tion is the best sustained, and that the Avoids ?iext of kin have acquired a technical 
meaning, and ought to he taken as meaning the next of kin according to the statute 
of distrihmion, unless it appears by the explanatory context that the testator intended 
by the A^ords his nearest of blood, and to exclude tlie rcjiresentatives of a deceased 
brother and sister, and to give all to the surviving brother or sister, and W’hich 1 think 
would be a very unreasonable and forced construction, Avhen the words next of kin are 
used sin^vliciter^ AA’ithout any exjilaiiation. Wright v. Trustees of Methodist Epis- 
copal Church, 1 Iloftinun’s Ch. Rep. 213. See the Law Magazine for August, 1835, 
art. 5, where this question is fully and skilfully examined. In McCullough v. Lee, 

7 Ohio Rep. 15, it was adjudged, that as betAveen the mother and the aunt, the words 
in the statute of descent, shall pass to the next of kin to and of the blood of the intestate f 
would give the estate to the mother.'-* 

1 Gilliam v. Underwood, 3 Jones, Eq. (N. C.) 100. Patterson v, McMasters, Ibid. 208. 

2 A bequest to family of G. goes to the children. Gregory v. Smith, 16 Eng. L. Kq. 
202 . 
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thing mote than a description of the land devised, and if there 
be nothing in the will by which a fee by implication may be 
inferred, the^ devisee takes only an estate for life. Tliere is 
almost an endjess series of English authorities to this point, 
and the rule has been recogfnized in this country as of settled 
and binding obligation. (^/) This rule has been broken in upon 
in South Carolina, (<;) and probably in other states, in favor of 
the intention. It was set aside in Massachusetts, in the case 
of a dt'vise of wild or uncultivated lands, (r) The New York 
Revised Statutes»(r/) have swept away all the established rules 
of construction of wills, in respect to the quanjiity of in- 
terest conveyed. * it is decl‘i.red, that every grant or "^538 
devise of real estate, or any interest therein, shall pass all 
the estate or interest of the grantor or testator, unless the intent 
to pass a less estate or interest shall appear by express terms, or 
be necessarily implied, (c) These provisions relieve the courts 

(a) Deim v. (iaskiti, Cowp, Hep. (>57. Frof^niorlon a Wils.414. Juck- 

Bou r. Harris, b Johnson, 141. Doe o. Allen, 8 Term Uep.’ 497, Doe?;. Cliild, 4 
Bos. & Pull. 3, ‘15. Jackson v. Wells, 9 Johns. Hop. 222. rlackson r. lOmhlor, 14 Dad. 
198. Ferris v. Smith, 17 Il)i(l. 221. Hawley Northampton, 8 Mass. Hep. 38. 
Morrison Semple, 0 Binney’s Hep. 94. Steele r. Tliomi)son, 14 Ser{;. & Hawle, 
84. Wrij^ht v. Denri, 10 Wheat. Rep. 204. XTeall e. Holmes, 0 Harr. Johns. 209, 
210. 11 East’s Hep. 220. 

(/;) Whaley v. Jenkins, 3 Desaus. Eq. Hep. 80. Jenkins c. Clement, Harper’s Eq 
Rep. S. C. 72. Dunlap v. Cniwtbrd, 2 M’Cord’s Eq. Hep. 171. By statute in Soutl; 
Carolin.i in 1824, words of inheritance arc declared not to l)e necc.ssary to pass a fee 
by devise. 

{(:) Sar^’cant v. Townc, 10 Mass. Hep. 303. 

(d) Yol. i. 748, see. 1 . Ibid. vol. ii. .57, sec. .5. But the provisions in the Now York 
Revised Statutes do not, impair the validity of the execution of any will, or ini))airanj 
vested right, or afleet the construction of any deed or will whic h shall have ta/ctn (Jf\c\ 
prior to the first of January, 1830. They only apply in relation to w ill.^ then t'xisting 
so far as concerns the j)rc)eccilings before tlic surrogate, and implied revocations 
Ibid. vol. i. 750, sec. 1 1 ; vol. ii. 68, .secs. 68, 69, 70, and 77.8, see. 8. If thc^w'ill wa.« 
made before the Revised Statutes, but the testator died after they went into o])cration, 
the validity of the trusts and ])rovisions of the will are determined by the law existirqj 
at his death. De l^cyster v. Clendining, 8 Paige, 295. 

(e) TliB statute law of Ohio, of 1834, of New Jersey, 1784, of Virginia, 1787, o; 
Vermont, 1839, and of Kentucky, Alabama, South Carolina, North Carolina, Mary 
land, and Tennessee, arc to the«.saine effect. Lomax’s Digest, vol. iii. 177, 178 
Elmer’s Digest, 595. Rev. Shits, of Vermont, 1837, p. 254. i See also .sw 7 >?a,p. 512 

1 Walker v. Walker, 28 Deiin. State R. 40. Smith r. Clark, io Md. 186. Dog v. Kinney 
8 Ind. 60. Thompson Hoop, 6 Ohio, (N. S.) 480, 

VOL. IV. 56 
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in New York from the study of a vast collection of cases, and 
from yielding obedience any longer to the authority of many 
ancient and settled rules, which were difficult to shake and dan- 
gerous to remove. Their tendency is to give increased certainty 
to the operation of *a devise, (a) But the language of the pro- 
vision making every devise of real estate, or any interest there- 
in, in all events and in every case, pass the whole estate or in- 
terest of the testator, unless an intent to pass a less estate ap- 
pears by express terms, or hy necessary implication, would seem 
to be rather too imperative, and not to leave quite room enough 
for the reasonable construction of the intention of the testator 
not to pass a fee. It will still be, a question in every case, what 
words amount to a devise of the estate ; for the courts are fre- 
quently obliged to say, riolidt sed non dixit. Lands held by the 
testator, as mortgagee or trustee, will pass by the usual general 
words in a will, unless it can be collected frpm the lan- 
*639 guage of the *will, or the purposes and objects of the^ 
testator, that the intention was otherwise, (b) ^ 

In most of the other states, the rules of the English law con- 
tinue to govern; and, even in New York, a series of judicial 
precedents will gradually be formed upon the construction of 


(a) The suggestion of the want of such a legislaiivc provision, directing a fee to 
pass, in every ease of ii devise of land, unless clearly restrained, was made in Beall v. 
Holmes, 6 Harr. & Johns. 228, by Ch. J. Buchanan, who gave an elaborate opinion 
in support of th(5 existing English rule of construction, as lunng still in Maryland the 
established law of the hind. Since that decision, the law in Maryland has been al- 
tered; and, by statute, in 1825, all devises of land without word.s of perpetuity, ])ass 
the whole estate, unless it appear by a devise over, by words of limitation or other- 
wise, that the testator intended to devi.se a less estate. I llarr. & Gill’s Rep. 138, 
note. 

(b) Jackson v, Delaney, 13 Johns. Hep. 537. Braybroke v. Inskip, 8 Vescy, 417. 
Wall a. Bright, I Jacob & Walker’s Hep. 4D4. Gallicrs a. Moss, 9 Barn. & Cress. 267. 
Lands vested in t)ic devisor as mortgagee will pass in a will by the words debts and 
securities for money, Mather v. Thomas, 10 Bingham, 44. 


1 The word “ estate ” does tiot of necessity include real property. . Sanderson t?J*l)obsou, 
1 Weis. H. & Gor. Hep. 141. See Molyneux v Howe, 39 Kng. L. & Kq. 78. The words 
“legacy and re.siduary legatee,” prinia fatie^ have #refercnce to personal estate only, 
unless the context clearly shows that the testator inteuiled to apply them to real estate. 
Wiiidus V. Wiiidus, 39 Kng. L. & Eq, 317. A will disposing of all the testator’s ejji cts, and 
all eJI'ects that might become his properly^ was helifnot to pass a remainder in fee in real 
estate. Dow d. Haw v. Earles, 15 Mees. & Weis. R. 460. * 
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the statutes, and tbey'will become guides for the government of 
analogous cases. It is most desirable that there should be some 
fixed and stable rules even for the interpretation of wills ; and 
whether those rules be founded upon statute, or upon a series 
of judicial decisions, the iyeneficial result is the same, provided 
there be equal certainty and stability in the rule. There has 
been a strong disposition frequently discov.ered in this country 
to be n'lieved from all English adjudicatidns on the subject of 
wills, and to hold the intention of the testator pararnoimt to 
technical rules. iThe question still occurs, whether the settled 
rules of construction are not the best means qrn ployed to dis- 
cover the intention. It is cerljiin that the law will not snfler 
the intention to be defeated, merely because the testator has not 
clothed his id(‘as in technical language. But no enlightened 
judge will disregard a series of adjudged cases bearing on 'the 
point, ev(‘n as to the construction of wills. Established rules, 
and an habitual reverence for judicial decisions, tend to avoid 
the mischiefs of uncertainty in the disposition of pro{)erty, and 
the much greater mischief of leaving to the courts th« exercise 
of a fluctuating and arbitrary discretion. The soundest sages 
of the law, and the solid dictates of wisdojTi, have recommended 
and enforc(’d the authority of settled rules, in all the dispositions 
of property, in order to avoid the ebb and flow of the reason 
and fancy, the passions and jmqudices of tribunals. When a 
pavtic »dar expression in a will has received a definite meaning 
by express adjudications, that meaning ought to be ad- 
hered * to, for the sake of uniformity, and of security in * 540 
the dispositions of landed pfoperty. {a) ^ 


(«) Paterson, in Lambert Paino, 3 Oranch’s Kep. 134. Lord Kenyon, in 

Doe V. Wriirbt, 8 Term Ilep. G6. Nt)tt, J., in (^nyr v. PorKT, 1 M’Cord’s Cli. Rep. 
71, 72. Parsons, Ch. J., in Ide ik Ide, 5 Mass. Rep. 501. 


1 A testator who had lived most of his life in Eno;hind, butTind liis domicil in Pennsyl- 
vania, used the term “ heir at law ” in his will. It was held tbat^ parol eviflencc was in* 
admissible to show that the testator* inten-led-to use these words, not in the sense of the 
statute of Peni.sylvaiiia, (that being their settled legal significance,) but in the popular 
sense of heir at the English common law. Aspden’s Estate, 2 Wallace, Jr. 368. Sec, also, 
Stokely v. Gorder, 8 Md. 496. An ambiguity, which is apparentf on the face of a will, can- 
not bo explained by parol evidence of the intention of the testator. Hyatt v. Pugsley, 23 
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The general doctririje with respect to th^expressions used by 
the devisor, is, that if they denote only a description of the estate^ 
as a devise of the house A., or the farm B., and no words of 
limitation be employed, then only an estate for life passes ; but 
if the words denote the quimtUy \ f interest ' w\\\q\\ the testator 
•possesses, as all his estate in his house A., then a. fee passes, [a) 
Another general rule is, that if the testator creates a charge 
upon the devisee personally, in respect of tlie estate devised, as 
if lu' devises lands to B., on condition of liis paying sneh a leg- 
acy, the devisee takes the estate on that condkion ; and he will 
take a fee by implication, though there be no words of limita- 
tion, on the principle that he nnght otherwise be a loser, lint 
where the charge is vpon the estate^ and there are no wends of 
limitation, or other words denoting an intention to j)ass the fee, 
but only a devise to A. of his lands, after the debts and legacies 
are paid, the devisee takes only an estale for life. (/>) ^ In (wery 
case in which the land is charged with a trust which cannot be 
performed, or in whicdi the will directs an act to done which 
cannot be.acconnplished unless a greater estate than one for life 
be taken, if l)ecomes necessary that tluj devise be enlarged to a 


{a) lIo;^!Ui r. J:u*ks(in, Cowp, Ucp. 299. 

(//) Jackson r. Rull, .0 Joliiis. liep, 148. Jackson r. IMiirtin, 18 Ibid. 3.5. Spraker 
V. Van Alstync, 18 Wciulcll, 2(HK Harris c. Fly, 7 Pai};c, 421. McL«*lhin v. Turner, 
15 Maine Rep. 436. (Jibson Horton, 5 Harr. & Johns. 177. Beall r. Holmes, G 
Ibid. 208. liitligovv Kaven:j^b, 9 Ma>s. Rep. 161. Siory, J., 10 Wheat. R« j). 231. 
3 Mastjii’s J\ep. 209-212. Deiiii v. Melb»r, .5 Term, .558. Goudtitle v. JMsuldi-rn, 4 
Fast’s Rep, 496. Cruise’s l)ip:est, tit. Devise, e. 11, sees. 49-70. Preslon on Jv'.iaU s, 
vol. ii. 207, 217-220, 228, 235, 21.3-250. Doe Garlick, 14 Meeson & VVelsby, 698. 
Where^ by the devise of lands, the devisee is to pay ‘Hhereout,” or ‘^out of the 
estate,*’ eertaiii lej^aeies, it is a i-hmyv on the cstait<‘. Sneli a eljar^m is no interest in, 
hilt a lien on tlic land e.liurjLjed, and the remedy is by action or ])ill a;;ainst the devisee, 
or tlie teiTe-tcnaiit, if he jmrehased with notice of the ehtirgc. Gardner v. Ganlncr, 
3 Masox, 178. tS. C. 12 Wheaton*s Bep. 498. Taft v. Morse, 4 Metcalf’s Bep. 523. 


Barb. (N. \.) 285. Domestic and Foreign Missionary Society v, Reynold, 9 Md. 341. But 
where, there is an ambiguity In a will firisitipj out of extrinsic facts, parol evidence is 
allowed to explivin it. Lowe v. Carter, 2 Jones, Kap (N, C.) 377. Hockensniitli v. Slasher, 
26 Mis. (5 Junes,) 237. Vresson’s Appeail, 30 I’eiin. Jitate R. 437. 

t Harvey v. Olmsted, 1 Comst. R. 483. Doe d. Sams v. Garlick, 11 !Mee.s. & AV’^els. R. 
608. VaU if the ch:u>ce upon the Jainds be gresiter than a life-estale will satisfy, tlie devisee 
will t.ike a fee, 01msted«v. Jlsirvey, 1 Barb. S. C. Rep. 102. But sec Oltii-slcad v. Olni- 
stead, 4 Conibt. JL 56, where the ductriue of the text is reallinned. 
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fee,’ (a) ^ The distinction ‘created by this rule has ceased, under 
the operation of the New York statute which has been 
mentioned. , Introductory * words to a will- cannot *Vary *541 
the construction, so as to enlarge the estate to a fee, un- 
less there be words in the devise itself sutlicient to carry the in- 
terest. Such introdiujtory words are like a preamble to a stat- 
ute, to be used only as a key to disclose the testator’s mean- 
ing. (^) A fee will pass by will, by implication of law, as if 
then^ be a devise over of land afLer the death of the wife ; the 
law, in that ease*, presumes the intention to be, that tlie widow 
shall be tenant fer life. So, a devise over to 1). on the dying of 
A. before twenty-one, shows an intention, that if A. attains the 
age of twenty-one, he should have a fee, and he takes it by im- 
plication. (e) 

The general rule is, that all devises shall be deemed lapsed, 
if the dtwisee dies in the lifetime of the testator. But then^ is a 
distinction J;aken in the English books betw(^en a lapsed legacy 


((/) Collier’s ciisc, G Co. IG. Doe o. Woodhouse, 4 Term, 93. 

(/;) 1‘ivsioii on bstiitcs, vol. ii. 188, 192, 200. Beall v. Holmes, G Harr. & Johns. 
2()r), wliorc iliis point is thoroughly examined. Sec also I'inlay ik lung, 3 Peters’s 
U. 8. liep. .34G. • 

(c) Bro. til. Devise, pi. 52. Willis i\ Lucas, 1 l\ Wins. 472. Frogmorton r. Holy- 
day, 3 Burr. Hep. 1G18. Doc v. CundalJ, 9 East's Hep. 410. I Sim. &*Stu. 547, 550. 
Preston on Estates, vol. ii. 252. Cassell o. Cooke,’ 8 Serg. & Hawle, 290. But tjiis 
nilc, i!» I . a gift by will to A. after the death of 15. is a gift to B. for life hy implica- 
tion, is said to lie eonlined to estates of inlieritancc, and is not applied to pcrsf)nul 
estates. While v. Green, 1 Iredell’s Eq. .50. The heir at law may he disinherited by 
iniplieation, according to the doctrine of Lord Eldon, in Ker r. Wauehopc, 1 Bligh, 
25, 2G. If the testator gives lii.s estate to A., arid the estate of A. to B., in that ease 
A. cannot he permitted to take the estate under the will, unless he pcrforrnsi»thc ioi- 
jdied condition annexed to liis devise of giving his estate to B. He is put to his 
election. If ho refuses to comply with the will, equity raises another itiqilied condi- 
tion out of the will, and gives to B., out of the cstale devised to A., hy way of eoinpen- 
satioii, the value of the estate intended for B. But an implication may h^ rebutted 
by a contrary implication equally strong ; for devises hy implication are sustained 
only upon the jirineiplo of carrying the testator's intention into effect. Hathlione v. 
Dyekman, .3 Paige, 1. In Bampfield v. Pophiim, 2 Ycrn. 449, it was declared that 
an express estate for life could not be enlarged by implication. 


3 A testator ordered u certain piece of land to be purchased, and gave the residue of his 
pro[)erty to a charity; the owner of the land refused to sell; was held that the whole of 
the property went to the charity. 12 Eng. Jurist Hep. 1848, p. 197. 

56* 
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of personal estate, and a lapsed devise of real estate ; and while 
the former falls into, the residuary estate, and passes by the 
residuary chiase, if .any there be, and if not, passes^ to the next 
of kin, the latter does not pass to the residuary devisee, but the 
devise becoming void, the estate descends to the heir at law. (a) 
I’he rcvason given is, that a bequest of personal property refers 
to the stale of the property at the testator’s death, wherc'as a 
devise operates only upon land whereof the testator was seised 
when he made his will; and it is not presumed that he intended 
to d(ivis(i by the residuary clause, a contingenej' whi^di he could 
not have foreseen, or to embrace in it hyids contained in* 
T)42 tlie * lapsed devise. ,Thcre is a further distinction 

between a lapsed and a void devise. In the former case, 
the devisee dies in the intermediate time between the making 

(a) il'iown t;. Ilijigs, 5 Voscy, 501. Uol>t.r(s r. Cooke, IG Ihitl. 4i^i. Lcukc r. 
l{ol)iiis()n, 2 xMcrivalo, 35.3. JIuujlKMfttom* r. St:’.utoii, 1 Ves. (Jc 388. Wool- 

mef’s Kf'talc, 3 Wharton, 477. Dciiinj'.n, Cli. J., in Doc v. KOlin, 4 Adolph, Ellis, 
58^. Jones v. Perry, 3 Jrcdcirs E<i. 200. JJy statute in (Jeorgin, )(‘gtK*ics do not 
laps(^, if any issue of the Icgapjc be living wlien testator dies. Prinec’s Dig. 2.50. 
So, ill Pennsylvania, Purdon’s Dig. .5tli edit. 572, and the legacy in favor of ii eliikl 
or lineal deseeiidant of the testator, descends to the issue of the legatee dying in tlic 
lifetime of the testator. Tlie law is the same in South C.iroliiui, Virginia, Maryland, 
Massaeliusetis, and prohahly most of the other states. . Mass. Revised Staimcs, 
415, see. 24.* 1 l^cvised Code of Virginia, 370. Young v. Robinson, 11 Cill & 
JoJiTisoii, 328, Sec Revised Statules of Coniicetieiit, Vermont, New Jersey, and 
Mississippi. 

(h) Doe. r. lliitlcrdown, Willes’s Rep. 253. Lord Ilardwiekc, in Duroiir v. Mot- 
teux, 1 Ves, 322. Jones r. Milehell, I Sim. &. Stu. 250. The Court ol Appeals in 
Kentucky, in Core e. Stevens, 1 Dana’s Ken. Rep. 207, adhered to tlie English dis- 
tinetion as slated in the text. Sec also to S. P.8 Vesey, 2.5 ; 15 Jl)id.4l4, 415^ 
Cruse /.V Parley, 3 P. Wins. 20- 1 Vesey, 140; 10 Vesey, Jr. 500; James v. James, 
4 Paig(‘, 115;*'^ Warner v. Swearingen, 0 Dana’s Ken. Rep. 155. Rut in the case of 
a devise to A. and tlie lieirs of his body, and in default of issue to R. in tail, and A. 
dies in the lifetime of the testator, though the devise to ,A. had Ia])sedp yet the re- 
mainder lo R. vested iininediatcJy on the testator’s death. White v. Warner, 3 Doug. 
Rep. 4. 


1 Devise, tli.at Ihe executors should on the death of testator's wife, aflply the property 
to such (■haritable institutions a.s they should deem be»tr the wife .survived tlie executors. 

‘ Held, that the Ix'cpiest lapsed. Fontaiii n. Ihiveiiel, 17 How. IJ. S. .305. 

2 llih. ca^c was explained as turning on peculiar words in the will in Rowers v. Smith, 
10 Paige, P.1.3. And the dortrine of the case was doubted in Craig v. Craig, 3 Barb. Cb. 
(N. Y.) 70, 102. 
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of the will and the death of the testator; but, in the Initer cfise, 
the devise is void from the beginning, as if the devisee be dead 
when Ihe wijl was made. The heir takes in the ease of laj)s(Hl 
devise, but the residuary devisee may take in the latter case, if 
the lerijis of the residuary clause be sidliciently clear and com- 
preh(‘nsiv(i. (^a) This distinction apj>ears to be foiuidt‘d on a 
presii{ijj)ti()n (though it would seem to l)e rather overstrained) 
of a diilennice in the views and inlention of the lestatorlxt weem 
the two eas(‘s. The subjia^t has been n'c.ently discussed in the 
courts in this eoi^nlry. In Greene v. J^ennis, (b) tlie di'visi* was 

{(t) r. Ui K:ist\s 5*JG. Doc t>. Scott, .‘i Msuile v^f^Sclw. ;U)(). 

liCSM'c. <>( rriLiiisoii r. 1 Ilurn’n^totrs Del. IJcp. r»21. In Vim Klcct k v. 

Tli(' IJcfonncd Dutcli C’hurch, 0 rni;;-c, G«)(k ('lianrcllor Wnlworth (‘Nainint'd ihcsul)* * 
jccfni and with ii review of nil the Eii;j,lisli cases ; and lie conchnlcs tJiat the 

case of Doe r. Sln Uiidd was contrary to the strutijjr ciuTont td’ decisions tn lavor of 
tlic. chiiius'of heir at law in such cases, whicli luul c.'vistcil lor nearly a century, 
and lliat ils cllcct was entirely destroyed hy a decision in ihc 1 louse of lands, ihc 
Other way, three or four years afterwards. It was a solitary opinion, without ri?(ei** 
dice 10 a single adjinlged ease previously existitij; to supiiort it. lie concluded that 
u residuary devise of all the testator’s real estate not hefore disjioscd of l>y his will, 
did not, einhraee real estate which was in terms absolutely devised to others, aliliouj^h 
such real estate was m)t le^^ally and elVeetually devised, either from tin: iueapaeiiy of 
the devisee to take real estate hy devise, or by reason of his death in the lifelnne of 
the testator. Tlte weight of English and Aimn iean authority would appear to he in 
favor of this coneliisioii, and that the lieir at law takes in stieli a case, and not the 
residuary devisee. This tleeree was allirmed on appeal to the Court of Errors, in 
Dei’i Hi! er, 1838. 8ee 20 Wendell's Uep. 457. • 

{l>} h Conn. Ivcp. 2i)2. Lillian v. Carroll, 3 Harr. M’lb riry, 3‘;3, S. 1*.^ In 
Conneeiieur, if tlie devisee or lej^atee, heiiv^- a eliild or graudeliihl of the i(*siaioi‘, dies 
before him, and no provision be made for sueli a eonthigeney, the issue of sio'li devisee 
or legatee take as if he had survived the testator, lliit if there he no such isMie, the 
estate so disposed of hy that devise or legacy is to he treated as iilte^:^ale estin**. Stat- 
utes of Couneetieut, 1389, ]). 8oe also«Stalule of iS’ew Jer.sey, 18:J4, Elmer’s 

Dig. OOl ; Revised fciiatiitcs of Vermont, 1839, p. 2,')7 ; and Uevised C.’ode ol‘ *Missis- 
sipfii, 1824, p. 32, t(. the same efleet. JSo also, hy the statutes of 19th March, 1810,. 
in Pennsylvania, if a child or other lineal descendant of testator dies hflore him, 
leaving is.'^iie, tlie devise or legacy do<*s not lapse, but remains good in favor of 
the issue. The general rule of the English law is, that a bequest of personal prop- 
eiiy fails, if the donee dies in the lifetime of the testator. The rule, is otherwise in 
Seotland. 


1 In Tongue r. Nutwell, 13 Md. 415, the court said, there is no solid distinction between 
a lap.sed and a void devl.se; and in both cases, under the iVI{R-y|||md decisions, tlie heir-at- 
law takes. 
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held void, because the devisee was incompetent to take ; and 
yet, though the dovise was void from the beginning, the heir 
was preferred to the residuary devisee, on the groiyid that the 
testator never intended that the specific devise, which was void, 
should fall iiito the residuum, 'riie residuary devise was^ of 
the rest and residue of the estate not therein disposed of.” 
But where the devise was u[)on a condition subsequent, and a 
contingent interest depending upon the failure of that condition, 
the residuary devise was held, in ILujdeti v. Stouffhloti, {a) to be 
entitled to tlie estate in preference to the heir, because the con- 
tingent interest bad not been specifically devised, and it was 
carried along by the residuary diwisc. The alteration of the 
law in New York, Virginia, and those other states, making the 
devise operate upon all the real estate owned by the h^stator at 
his d(iath, may produce the elfect of destroying the application 
of some of these distinctions, and give greater consistency and 
harmony to the testamentary disjiosition of real 'and personal 
estates, (b) 


{a) 5 Pick. Ilcp. 528. 

{!>) Uy ihc English statute of wills, of I Victoria, c. 26, unless a contrary intention 
a])pears, a residuary devise includes estates comprised in lapsed and void devises. 
So, a general devise or bequest includes estates or personal property over which the 
•testator had a general ])Owcr of a)>])ointnient. 

The Law of Legacies has grown into a copious system, and has biicn well digested 
by Mr. Koper ; but witli much more force, prc<*ision, and accuracy by Mr. Preston. 
]t.is loo full of detail, and too practical to admit of much greater comja’ossion than 
Mr. Preston has given it; and I have been obliged, in the present extended state of 
tills work, to desist from llie attempt. Some provisions, as to the payment of legacies, 
arc inserted in the New York Revised Statutes, vol. iii. 90, sees. 43-51. They aro 
not to be paid until after a year from the granting of letters testamentary, or of 
adminisiraticn ; and payment may be enforced by the surrogate. When a legacy, 
subject to a contingency, becomes payable and is paid, it has been held to be abso- 
lutely vested, and not liable to bo hung uji and divested by a contingency hafiperiing 
subsequently. Cochoun v. Thomp-son, 2 Molloy’s Rep. 281. ' If the legatee be a 
minor, legacies under the value of $50, may he paid to the father ; and of the value 
of $50, or more, to the general guardian of the minor, on approved security. The 
former rule was, tliat the father, (/uasi father, was not entitled to receive the legacibs 
due to his minor children. Genet v. Tallmadge, 1 Johns. Ch. Rep. 3. Miles v. 
Boyden, 3 Pick. Rep. 213. So, after the expiration*of a year from the granting of 
letters testamentary, or of administration, the executor or administrator may be sued 


^ As to vesting of legacies, see Rouse, in re, 16 Eng. L, & Eq. 183. 
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The title by devise closes the view of the law of real property, 
and with it the present work, wdiich has insensibly ex- 
tended far b(‘yond my original intention. The ^system *543 
of oiir innriieipal law is so vast in its oiitjjncs, and so 
infinite inits details, that !• have passed by many interesting 
subjects, to which I have not been able to extend my iiKjiiiries. 
The course of lectures in Columbia CoIl(‘ge included an exanii- 
jiation of the remedies provided for tlu recovery of jiropiTty 
and redn'ss of injuries; and I had prepan^d and d(‘livi‘red le?c- 
tures on the hisV)ry of a suit at law, according to tlu* English 
mod<*l, including the doidritie of s[)eeial pleading, llul that 
subj<*ct has been laid aside ; for, to extend such a discussion 
beyond the courts of N('w York, was nut* in my power; and the 
object of the work is proh ssedly national, and not local. I have 
not the nie.ans at my coinmand to give anything apj>ruijieliing 
to a full and ('orrcct view of the practice of the coiirlsin 
* the sev(n-al states ; nor would the value of such a work *544 
be worth the effort. IMie. remedies, in ev(‘ry case, have 
been alluded to, and the jirinciples on wdiieh they W(‘re foumled 
stall'd, when we were upon the subject of rights ; but the jirac- 
tic'o in the state courts is exceedingly diversified, and is under- 
going constant changes. That of New York, in particular, 
wuis Essentially altered by the rtwision of the statute law iu 
1830; and the scienee of special pleading (curious, logical, and 
masterly as it is) has falhm into very considerable^ disuse and 
negleel iu almost every part of tlie country, wdtliont thi^ j)ros- 
pect, or perhaps the hope of revival, (r/-) The general principles 


for a or illstribiitivc share, if there he sufficient assets, and a ilciluiiui pre- 

viously made, and a bund, with aj>provcd .surety given, to letuiid iu cu.-^e of need. 
New York Revised Statutes, vok ii. 114, secs. 9-17. In l*enu>yivania, by .the Act of 
iSlO, no devise or legacy to InKul dvaccndniitiy lapses by reason of the d^-ath t)f the 
devisee or legatee in the lifetime of the testator, if such devisee or legatee IcavcUssue 
surviving the testator. 

{a) Lord Tentcrdeii, in ,‘3 Barn. & Adolph. 16, observed, thaj special pleading was 
founded iipciT) and adapted to the trial by jury ; for the ohjeet of tlie science was to 
reduce the ease before trial to a simjilc (iuestioii of fact, whcn 3 hy the duties of the jury 
might he move easily and eoiiv?uiently diseliarged. And to those students who w’ould 
wisli to study the sul»jeet thoroughly, I would recommend Stephens’s Treatise on the 
I’rineiples of Pleading, as being the best hook that ever was written in explanation of 
the science. The legislature of Maine, in 1831, enacted, that in all civil actions the 
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of equity have also been stated in the course of the^ work, so far 
as they were applicable to the various subjects which came 
successively under review ; but, for the reasons alcpady men- 
tioned, in reference^ to suits at law, I have not unclertaken to 
meddle with the remedial branch pf«equiiy jurisprudence. The 
law of crimes and punishments is, no doubt, a very important 
part of our legal system ; but this is a code that rests, in each 
, state, upon an exact knowledge of local law; and, since the 
•institution of , the penitentiary system, and the almost total 
abolition of corporal punishment, it has becoipe quite simple 
in its principles, and concise and uniform in its details. Our* 
criminal codes bear no kind of comparison with the complex 
and appalling catalogue of crimes and punishments which, in 
^England, constitutes the basis of the system of the pleas of the 
crown. 

f 

I trust I have already sufficiently discharged my engagements 
with the public; and I now respectfully submit these volumes 
to Hjc candor of the profession, though not without being con- 
scious of the imperfection of the plan, •and still more so of its 
imperfect execution. 


general issue shall he pleaded, and the defendant is not entitled to plead nnv other 
plea to the merits than a general issue, and he insiy ^ivo tlje special matter in eWdenee 
under tliat plea. So also the lemislature of Massneliusetts, hy statute of 16th April, 
1836, enacted, tliat “in every civil action thereafter to he tried in tlie Supreme Judi- 
cial Court, or Court of Common IMeas, all matters of law or of fact, in defence of such 
action, might he given in evidence under the general issue, and no otlirr plea In bar of 
sucit action should be pFcaded” In New York, the statute is not imperative, but merely 
allows the defendant to plead the general is.sue, and give any special matter in evi- 
dence, which, if pleaded, would be a bar, on giving ffoliec of the special matter. But 
the courtsi -onsider the statute as very remedial, and construe the notices most liber- 
ally. Chamberlain v. Gorham, 20 Johns. Hep. 746. Fuller v. Hood, 3 Hill, 258. 
The enactment in Massachusetts is a thorough innovation upon the settled and orderly 
courses, of common-law proceedings in the administration of justice. The danger is, 
that, like oilier sudden and extreme reforms in the established law, it may prove to 
be injudicious and inconvenient, and operate as an oppressive check to the investiga- 
tion of truth and the application* of law. The English government, on the other hand, 
have, us late as the fourth year of the reign of William IV., in their wisdom and ex- 
perience, very much restricted the u.sc of the general issue in pleading, and increased 
in a tenfold degree the necessity of special pleading, as more conducive to truth, 
to certainly, and to justice. Sec the American Jurist, No. 32, art. 5, (Vol. XVI. 
p. 324.) 
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A. 

Aliandoninent, of eaHcmcnts from non-user, 
iii. f)()(M*)()4. 
of injured goods to .sliip-owner, iii. 

(See Instmtmr,) iii. 430. 
of freight, iii. 440-449. 

AheyanvPj fee in, iv. 290, 291, 292. 
Abjuration, of allegiaiici*, ii. 29. 

of the realm, ii. 1.50. 

Ahridgmonts, of the law, i. 509. 

Abficonding ami ahsf>n{ debtora, ii. 528, 541. 
Absent s((tmen, iii. 275. 

Absolute rights, i. 010. , 

o^iersonal safety, i. 021. 
oWpersotial eliaraeier, i. 0.31. 
of personal liberty, i. 043. 
of religious libin'ty, i 057. 
Acceptovr.r, (see Dcliven/,) ii. 08.5, 691, 

note. 

when required under statute of 
frauds, ii. 688, 691. 
to keep safely, ii. 767. 
of hills of cxehange, iii. 107. 
of forged drafts, iii. 115, notes. 
Accommodation bill, what rules governing, 
iii. 114-117, 100. 
partners may not make, iii. 114, 
note. 

Accession, title by. ii. 401-466. 

Account, oetion of, iv. 419. 

Accumulation, of profits of personal proj)- 
erty, ii. 451, note, 
of profits of real estate, iv. 325. 
if void, other parts of will good, 
iv. 395. 

Acknowledgment , of deeds, iv. 541.^ 

Actions, who has a right to bring on prom- 
ise, ii. 644-646. 
(Sec Covenant.) 
real, iv. 508, 509, note. 

Acts of Congress and of Legislature, (se^ 

Statutes.) 


Adjudirntmis, fovco of, i. 536, 541. 
Adjustment, of los.s on fire jiolieies, iii. 

497. 

of gcncDil average, iii. 337.339. 
(See. Averag(^) 

of partial loss, (see Insurance,) iii. 

448-453. 

distinguished from gemaal average, 
iii. 450. 

Ad measurement , of pasture, iii. 537. 
Administration, at common law, ii. 541. 
in New York, ii. 542-548. 
who is entitled to, ii. 544-546. 
letters of, may l>e revoked, ii. 547. 
order of Tiavineiit of debts, ii. 552, 
553-5,59. 

under foreign letters, &e. ii. 577- 
582, and notes, 
distribution among next of kin, ii. 

, 559-574. 

of goods in other jnrisdielions, ii. 

571-574. 

foreign subsidiary, ii. 575-582. 
foreign, of remission under, ii. 583- 
586. 

Administrators, their duty, ii. 545-552. 

(See Executors.) * 

their liaiiility, ii 541-554. 
public, in New York, ii, 543. 
rights to sue under foreign letters, 
ii. 577, note, .582, iibtc. 
nature of their title, ii. 578, note, 
with will annexed,eannot sell under 
* power in will, iv. 374, note. 
Admiralty courts, wIicb proceed in rem as 
to prize, i. 396. 
criminal jurisdiction of, i. 397-403, 

nature of proceedings in criminal 
cases, i. 404. 
have jurisdiction of eases offorfeit- 
• ure and seizure, i. 419. 
as instance courts, i, 422-427. 
as prize courts, i. 393-422. 
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( See Admirnlli/ Jurisdiction . ) 
Admimkji courts, (omi of writs and other 
process in, i. 420. 
Admirnlb/ jurisdiction.^ (sec Admn'nlh/ 
, Courts A 

in prize ensef’, i. 394. 
as to prize made on shore, i. 395. 
when lost ns to ])rize, i. 390. 
in criminal cases, i. 397—103. 415. 
when it alt aches, i. 398, 40 i, 405. 
marine torts, i. IGO, 403, 408, 411, 

how distingnished from common 
law, i. 405. 4 13, 414. 
of maritime causes and contracts, 

i. 409-422, 423. 
history of, traced, i. 40l>-410. 
in cases of gcncial average and .sal- 
vage, i. 411. note*, 412, 41.5. 
none to cnfon'c specific janform- 
ance ()l Contracts, i.4l3, note, 
of charter-parties, i. 412, 414. 
what are civil cases of, i. 419. 
is e.xelusive, i. 421 . 
in eases yf morigage of shi]>s, i. 414, 
note, 4 1 5, note, 
as to matters partly on sea and 
])artly on land, i. 422. 
of maritime liypoihecations, i. 423. 
within ehh and flow of tide, i. 405, 
409, 422. 

Upon navigahlf' river.s, i. ‘245, note, 
as to salvors and seamen, i. 424. 
in prr.M)u<(in and tn ran, i. 425, 426, 
Adoption, of aefs of agent, ii. 851. 
Adulteri/, (sec Divuira and Ihinr.) 
Adntinces, future, inortgagt' for, iv. 204. 

to a eliild, ii. 5(i2, note, iv. 477. 
.4rfrcr.se possession, lands held hy, may not 
he pureliased, iv. 525-528. 
of eliajttels, ii. ().57-()59. 
Affrekjhtmcnt, iii. 284-348. 

( See (JharU rporfij. ) 
general ship and eluirtered shij>, iii. 

285. 

on default of hirer or owner, reni- 
•• edy, iii. 287, 288. 

owner rcsponsil)le, as common car- 
rier, iii. 288, 289. 
cargo, how to he stowed, iii. 289. 
go^ds emharked without ov.'ncr’s 
knowledge, iii. 289. 

( See />’/// of Lading . ) 
duty of, in sailing vessel^ and carry- 
. ing goods, iii. 293. 
deviation in v(jyage, eflect of, iii. 

294. 

duty of muster on disaster, iii. 294, 
295, 297. 

duty of mtiste.r on capture, iii. id. 
hire of another vessel, wlicn re- 
quired, iii. 294-297. 
cargo, how delivered, iii. 299, 


Affreightment, when responsihility for, 
^ ceases, iii. 300. 
extent of ship-owner’s responsihil- 
ity as carrier, iii. 301. 
act of congress to liahiliiy of 
earner, iii. ;>t)3, note, 
duty of freighter or charterer, iii, 
306. 

contract dissolved hy war, iii. 311. 
temporary impediment does not 
dissolve', iii. 312. 
Agency, what, ii. 848, (sec Principal Agent.) 
general principles of law of, slated, 
898-900. 

Agent, (sec /' actor, I troLer, Attorney, Wharf- 
ihgcr, IWtrck'iuscniaii, Common Car- 
rier. ) 

proof of authority of, if. 848-853. 
(Set' J Principal.) 

general, liow far ado])t aets of .sub- 
agent, ii 850. 
when authority of may he inferri'd, 

ii. 851. 

of banks, their ])ower, ii. 852, note, 

iii. 134, 135. 
general power and duly of, ih 854, 
869, 870. 

power to su(', arhitrate, or commute 
ehiinis, ii. 854, note, 
must r)lM*y instructions, ii. 854, 855. 
aels hind as far us his autliority 
reaches, ii, 856. 

general, ii. 857. 

special, are dealt willt at j)eril, ii. 

858, 860. 

fipeeiuf, false representatitms hy, ii. 

•bo, 860. 

who liave gimcral authority for a 
particular business, ii. 8t>0, 861. 
authuiily to make negotiable notea, 
ii. 861, note, 
when authority i)re.sumed, ii. 860, 
861. 

when sdl on credit, ii. 861, 862. 
when deemed ow’iier, &e., ii. 868, 
* note, 

contract with, when contract with 
pritu'ipal, ii. 869. 
wdicn personally bomul, ii. 870-878, 

900. 

notice to, when notice to principal, 
ii. 871, note. 
eOcet of taking note of, ii. 871, 
note. 

of foreign princi/)als, who hound 
l)y aets of, ii. 873, 874, note, 
exceeding his power, liability of, ii. 

871, note. 

public liability of, ii. 850, 877, 878. 

901. 

not responsible to third persons for 
neglect of dut^, ii..878, note (1). 
but is for positive wrongs, ii. 878, 
note. 
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Agent, now-er to employ sub-ap;cnt, ii. 87S. 
lien of, ii'. 880-892, (see Lim.) 

‘ may not transfer his trust, ii. 893. 
autlioritv of, how determined, ii. 

% 892, 897. 

when alone liable, ii. 873. 
when both principal and ajr,cnt 
liable, ii. 874. 
when neither principal nor agent 
liable on the contnict, ii. 875. 
(See Servants.) 

liable for negligence in collecting 
notes, iii. 128, 129, note, 
of state, may 1)C sued in federal 
courts, i. .388. 
corporations liable for acts of, ii. 

340, 359-305. 
authority of, may be revoked, ii. 

89J. 

compensated by sliare of profits, 
not a partner, iii. 22, .33. 
may not purebase trust property, 
iv. 510. 

Agreement^ specific i)crf()rniance of, ii. 

04.5-()54, iv. 530, 537. 
(Sec Contravl.) 

agisters of cattle, ii. 514, iv. 139, 
note. 

Air, right to, acquired by uses, iii. 597- 

600 . 

Alienation, by deed, iv. 520. 

(See I-kcd.) 
history of, iv. 520. 
who may alien, iv. 525. 

Alienations, of laud, iii. 674, iv, 520. 
restraints on, void, iv. 151. 
may be su.s])ended for two lives, 
iv. 305. 

Aliens, and natives, ii. 1-40. 

whf’ii naturalized, to abjure foreign 
allegiance, ii. 11, note, 
defined, ii. 12. 

children of, at common law, ii. 

13. 

children and widow of, und^ laws 
. of United States, ii. 13-15. 
not acquire pro})crty by descent 
or operation of law, ii. 1 6-1 8, 
32-36. 

by domicil, i. 84. 

distinction of antenati and post- 
nati, ii. 19-22. 

under French laws, ii. 32, 33. 
may be devested of real estate, ii. 

23. 

can hold and transmit personal 
property, ii. 25. 
may take mortgage of rcj*l estate, 
ii. 25. 

right to sue and be sued, ii. 26. 
allegiance due from, ii. 26. 
how naturalized, ii. 27-29. 
oalh by, of intention to renounof 
foreign allegiance, ii. 27. 

57 


Aliens, estate of deceased, how distributed, 

ii. 30-34. 

privileges confqjrrcd upon, by stutes, 
ii. 33-37. 

disabilities of, as to uses and trusts, 
ii. 25. 

enemies, rights of, to sue, ii. 26. 
rights to no privileges not confer- 
red by treaty, ii. .37. 
under Constitution of United 
States, ii. 37. 
wha*»may be natundized, ii. 38, 39. 
condition on breaking out of lios- 
tilities, i. 66. 
protected in the use of trade-marks, 
ii. 483, note, 
entitled to benefit of attachment 
• laws, ii. .5.30, note (1.) 
whiu-e sue for a tort, i. 340. 
widow of, entitled to dower, iv. 37, 
38. 

rights to sue in federal courts, i. 

381. 

excluded from cnumcratioi/, i. 245, 
note. 

Alimony, allowed to wife, ii. 69, 70. 
Allegiance, what, and how lost, ii. 2-12. 
not defeasible in England, ii. 5. 
doctrine of, in this country, i'l. 6- 
12 . 

common law of, how far changed, 
ii. 11, 12. 

natural, what, ii. 4. 
when it attaches in this country, 
ii. 2. 

not lost by foreign domicil, ii. 11. 
requires a return in ease of war, ii. 

12 . 

origin of oath of, iii. 678, 679. 
oath of intention to renounce, ii. 

27. 

perpetual, ii. 5. 
to wliom due, ii. 6. 
how far duo from aliens, ii. 26. 
Alliance, offensive and defensive, force of, 

i. 6). 

effect on licenses, i. 80. 

Allodial estates, in the middle ages, iii. 

6i66, 667. 

how extinguished, iii. 668. 
their revival, iii. 680, 681, 
what estates uie, iv. 2, 3. 

Allowance, of one third new for old, in 
* insurance, iii. 453. 

Alluvion, what, iii. 585. 

doctrine of, iii. 565, 566. 
islands, formed in sea or rivers, iii. 

566. 

Ally, cooperating, liable to confiscation 
of property, i. 80. 
not to trade with enemy, i. 80. 
includca in treaties of peace, i. 1 77. 
Alteiation, of deeds, effect of, iv. 541, 

note, 
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Amalphitan Tnhle^ iH. 8. 

Ambasnadbrs, free from arrest, i. 15. 

immunity of^ established, i. 191. 
when suspended, i. 46. 

Ijrades of, i. 48. 
binding acts of, i. 49. 

Ambitjulty, what, ii. 778, note. 

Amoiioriy detined, ii. 873. 

Ancestral estates^ iv. 460. 

Ancesitof, debts of, when heir liable for, iv. 

477. 

when lineals and colJuerals em- 
braced, ii. 17. 

Ancient doctrine of, iii. 597-600. 

denied to exist in New York, iii. 

599. 

Animals t ferae nalnne, ii. 445. 

dangerous, ii.'445. 

Animus mannidi, i. 86. 

Annexation of territonj by Conqress, i. 

282. 

Annuity^ dcfinc^l, iii- 620. 

no courtesy nor dower in, iii. 620, 
621, note. 

personal property, sub modo^ iii. 

620, note, 

when not reached by creditor’s bi 
iv. 354. 

to children, when inalienable, 

354. 

w'hon ap]>ortione<l, iii. 634. 

Antenati, (see Aliens.) 

Antenuptial contrnct.s, ii. 176. 

Antichresis, iv. 156, note. 

Anticipation, danse against, ii. 173. 
Appfai in criminal cases, i. 361. 

Appellate jurisdiction, of Sup. Court of 
U. S., i. 326, 327, 357-363. 
(See Jurisdiction.) ' 

Appointment, (see Power.) 

Apportionment, of rents, iii. 632. 

( See Rents . ) 

of annuities, iii. 634. 

of wages, iii. 634, note. 

of freight, iii. 440, 

of premium, iii. 455. 

oi representation in congress, i. 

244. 

Appraisement, of lands seized on execu- 
tion, iv. 496, 497. 
Apprentices, defined, ii. 308. 

• refusing to work, may be impris- 
oned, ii. 309. 
law of New York relative to, ii. 

310,311. 

right of master to assign, ii. 248, 
312. 

earnings of, belong to master, ii. 31 3. 
recent legislation as to hours of 
labor by, ii. 308. 
(Sec Guardian and Ward, Mastei' 
and Servant. ) 

Apprenticeship, contract of, must be in 
writing, ii. 310, note (1). 


Apprenticeship of orphan children, ii. 311, 

notes. 

Appurtenances, to land sold, iv. 565-568. 
Aquatic rights, iii. 560. * 

Arbitration, one partner o'nnot submit to, 

iii. 57. 

Arpied neutrality, the, i. 135, 160, 161. 

principles of, recognized bv Eng- 
land, 1854,‘i. 137. 
drws, of the sea, i. 29, 32. 

Arrest, by sergeant at arms, i. 253. 
by deputy of, i. 254. 

Articles, shipping, (see Seamen,) iii. 252, 

262. 

of eonfederation, i. 220. 

Assejit, to trust deefls, ii. 747, iv. 346- 
hy grantee of deed, iv. 545. 
Assessments, principles n[)C)n which to bo 
^ made, ii. 428-434. 

Assets, what go to the executors, ii. 440, 
note (b), 441. 

in futnro, iv. 403. 

(See distribution and Administra’ 
tion.) 

how marshalled, iv. 482-485. 
Assignee, of lessee and mortgagee, liabil- 
ity of, iv. 110, 111. 
bound by covenant to ))ay assess- 
ments, iv. 111. 
of covenants, iv. 575, 576. 
right of, to sue iu federal courts, i. 

387. 

of reversion, right of, to sue, iv. 

141, note. 

ill bankruptcy, authority of a joint, 
iv. 3.57. 

of chose in action^ ii. 449, note. 
Assignment , wiiat is subject of, ii. 527. 

under insolvent laws, ii. 525, 526- 
• 528. 

goods not delivered, after evidence 
of fraud, ii. 739, 740, note, (see 
Fraud, Mortgage.) 
right of giving preferences, ii. 745- 
750. 

when assent of creditors to be given 
or presumed, ii. 748. 
must not coerce creditors, 750. 
must not reserve any benefits to 
assignor, ii. 752. 
does not pass franchise of corpora- 
tion, ii. 398, note. 
( Sec A pprenticesh ip.) 
general, cannot be made by one 
partner, iii. 49, note, 
by partner of private property, for 
partnership debts, id. 82* 
oi stock how affected, ii. 800. 
of stock, by way of security, ii. 

800. 

voluntary, by insolvents, ii. 744, 
of part of a debt, ii. 745, note, 
of reversions, iv. 141, 14S, 
of policy, iii. 361. 
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Assignment^ q( dower, iv. 64, 65. 

of hrca(h(*8 in covenants, iv. r>74. 
of possil)ilities, iv. 292, 293. 

♦in trust, witliout assent of Cfis- 
lui r^ie trust, ii. 748, iv. 346, 
347. 

of interest in land, to be in writing:, 
iv. sSa. 

of lessee, for years, iv. 1 10. 
forcit;!!, clfcct of, ii. 5^6-540. 
their niaritinie laws, iii. 2. 
Attachment, law relative to, in New York, 
ii. 528, 529. 

foreign, ii. 53G, 537. 
how attected by forciffii bankrupt 
* laws, ii. 538, 540. 
in rem, i. 28.5, note, 
on mesne process, iv. 508. 
local laws relating to, iv. 507, 508. 
li(‘n by, i. 206. •* 

proceedings by, in rein, binding:,' i. 

285. 

for contempt, i. 347. 

Attendant iirms, iv. 98-104. 

Altorneij, authority of, ii. 854, 864. 

power of, when revocable, ii. 893, 
894. 

power of, when agent eoiicoals re- 
vocation of, ii, 894. 
A tlorifpy’ General of United States, i. 344. 
Attorneys, bargains with clients, validity 
of, iv. 530, 531, notes, 
lien of, ii. 889. 

may commit maintenance, iv. 530, 
531 , note. 

liability of, who exceeds Ids power, 
ii. 876-882. 

Attornments, defined, iv. 597, 

wlien necessary, iv. 597. 
to mortgagee, after forfeiture, valid, 
iv. 191. 

Auction, sales at, ii. 7.54-759. 

bidding at, when retracted, ii. 756. 
puffers at, ii. 756, 757. 
sales at, us alfceted by statute of 
frauds, ii. 758. 
goods to be sold at, when duties 
not paid, ii. 768, note. 
Atictioneer, no authority to rescind .sale, 
^ ii. 756. 

has lien on goods for advances, ii. 

880,881. 

for charges, ii. 755. 

Average, general, iii. 326. 

. * pariieular, iii. 326, note, 
and primage, iii. 320. 
general, on jetti.«on, iii. 326. 
no contribution if ship bc^lost, iii. 

328. 

what damages or expenses subjects 
of, iii. 328, 332. 
bond from consignee, iii. 339. 
wages of seamen, when sulyect to 
contribution, iii. 331. 


Average, vessel lost by voluntary stranding, 
and cargo saved, iii. 333, n. 334. 
what good.s contribute; iii. 335-339. 
adjustment of, iii. 337-339. 
on bottomry, iii. 473. 
value of goods, ship, &c.*l»ow es- 
timated, iii. 337, 338. 
foreign adjustment binding, iii. 339. 
payment t)f, how made, iii. 339. 

Average, jiarticular, ail justnienii of, iii. 451. 

Aversionem periculi, iii. 334, iv. 5GG, ri. 


B. 

Bacon, TA>rd, liis definifion of war, i. 58. 
his writings, i. 568. 

Baggage, check fov and loss of, ii. 832, 

note. 

owner may swear to value of, ii. 

832, n, 835, n. 

Bail, in the Homan law, i. 584, note. 
Bailee, hound to restore property, ii. 787- 

, 790. 

cannot dispute bailor’s title, ii. 760, 
note (1). 

liability of, in case of deposit, ii. 

781-790. 

liability of depositor for neglect fii. 

781. 

liability of, in ease of mandate, ii. 

790-795. 

liability of, in ease of commodate, 
ii. 796-799. 

liability of, in case of pledge, ii. 799- 
809. 

liability of, in ease of pledge, if 
stolon, ii. 803, 804. 
m^ not retain pledge for other 
debts, ii. 808. 
has special property, and may sue, 
ii. 787, 789, 795, 801* 809. 
liability of, in ctiscs of hiring, ii. 

809, 812. 

liability of, when he mortgages the 
thing hailed, ii. 811, note, 
when property in thiug buiU‘il pass- 
es to, ii. 812, 816. 
liability of, as l arrier, ii. 824, 845. 
(Sec Common Carriers.) 
in ease of pledge, may sell, ii. 804- 
■ 806. 

when compelled to perform services 
gratuitously assumed, iv. 347, 
, note (2). 

Bailments, ii. 780-847, (sec Bailee and 

Bailor.) 

defined, ii. 780. 
different species of, if. 780. 
when property passes by, ii. 813- 
817. 

by Depf^itum, defined, ii. 781. 

liability of dopo-sitary, ii. 

781, 790. 
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Bailments^ by Depositnm, when liable for 
ordinary negjlcct, ii. 788. 
duty of depositary to restore prop- 
erty, ii. 788, 789. 
by Miwdatnm^ defined, ii. 790. 

* liability, ii. 790-795. 
by Commodatum, defined, ii. 796. 
liability, ii. 796-799. 
where expense is incurred, 
ii. 799. 

by plcdpnj:?, defined, ii. 799. 
share of stocl;^ V- 
liability, ii. 801, 800. 
delivery essential to, ii. 804. 
covers interest, ii. 807. 
not retain for othcH' debt, ii. 

807. 

by locititim nr hiring, defined, ii. 807. 

various kinds of, ii. 780. 
locMtio rei, ii. 810-812. 
lorntio opens farintdi, ii. 812-816. 
liability, ii. 81. ‘1-8 1 6. 
innkcej)i rs, ii. 81 7. ( See Tnnh^ejwrs.) 
/jf loratio open's incrriitin vehenda- 
runiy ii. 824, (see Common (ah- 
riers.) 

Bailors, when bound to refund money ex- 
pended by bailee, ii. 799. 
* pledgor may assign or sell, ii. 805, 

806. 

Balthy maritime code, i. I.'IO. 

BanhhifU, when goods, ii. 844. 

Banks, liable for negligence in collecting 
notes, iii. 127, 128. 
liable for acts of agents, ii. 852. 
Bank, national, not to be taxed by states, 

i. 477. 

authority of congress to create, i. 

g^70-27G. 

authority of congress to create, ud- 
der confederation, i. 276, note, 
of U. S., right of to sue in the fed- 
eral courts, i. 385, 390. 
not taxable, i. 477. 

Bank clmdcs, when to he presented for 
payment, iii. 107, 116, 143, 149. 
d(.stinguishal)lc from hills, iii. 144. 
drawer’s want of funds excuses 
presentment, iii. 158 
Bankers, lien of, ii. 849, n. 873, note. 
Bankruptnf, distinct from insolvency, ii. 

511-515. 

right of states relative to, 11.514-521. 
laws, foreign, when conflicting with 
insdlvcnt hiw.s, ii. 536. 
return of goods after, ii. 719, note. 
Bankrupt Urns, i. 429, ii. 509, 516. 

Banks of riotrs, (see Riparian Owners.) 
Barbary States, i. 197-199. 

Bargain and sale, whether contingent use 
(^an he raised on, iv. 277, 278. 
consideration necoseihry to, iv. 276, 
note. 

Barratry defined, iii. 412, 415. 


Bastards, descent of property to, iv. 4?1- 

476. 

(See Tjegitimacy and Children.) 
putative father, ii.*24l. * 
rule relaxed pi many states, ii. 
238, 239, iv. 470-476. 
Bc^tture, {se.e Alluvion,) iii. 561. 

doctrine in Louisiana, iii. 659. 

Bays, (see Arms of the Sea.) 
BefligerentSyfiahts of, with respect to each 
other, i. 100. 

Benefices, originals of feudal tenants by 
grant, iii.*663. 
when they became hereditary, iii. 

‘ 664. 

Bequests, to iininPorporatod companies, 
when good, ii. 344, note, 
when void, for uncertainty, ii. 364, 
note (1 ). 

* when void, as against public poli- 
cy, ii. 358, note. 

Bets, not ground of contract, iii. 379. 

( Sec Devise. ) 

Betterment law, ii. 419. (Sc» Improve- 
' ments.) 

Biddinqs, at mortgage sales, when opened, 

iv. 228. 

(See Auction.) 

Bigamy, ii 45-47. 

Bill of folding, what is, iii. 290. 
by wliom given, iii. 291. 
extent of engagement of, iii. 291. 
difi'erenr sets of, iii. 291. 
indorsement of, iii. 291. 
rights of iKinu fide indorsee, iii. 

292. 

indorsee of, when liable for freight, 
iii. 310. 

indorsee of, may bring action in his 
own name, ii. 77(), note, 
deposit of, creates a lien, ii. 771, 
note. 

efieet of indorsement of, ii. 769- 
773. 

when master signs for goods not 
on board, ii. 770, note, 
when possession of, gives title, 
(see Possession.) 

Bill of Safe, effect of, ii. 685-697. 

etfeet of one, ’ without possession, 

ii. 719-742. 

grand, of ships, (see Ships,) iii, 195. 
recital of registry in, iii. 207, 208. 
Bills and Notes, treatises and writers on, 

iii. 185-189. 

given by partners, iii. 45, 48. 

Bills of Credit, wlnit, i. 456. (See State.) 
Bills of fixchange, iii. 89-189. 
history of, iii. 89. 

inland and foreign, iii. 127, 129, 
note. 

1. Definition and essential qualities of 
bills, iii. 93. 

parties to, iii. 93, 94. 
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BilU of Exchange^ must be for payment of 
' money, iii. 93, 94. 

payment must not bo contingent, 

. 95. 

negotiable, when, iii. 96. 
elfcct of words value received ” in, 
iii. 98. 

signature, iii. 98. 
tii-titious payee, iii. 98. 

2. Bights of holder, iii. 99. 

bond fide holder, when liis title is 
protected, iii. 100. 
when bills arc void to bond fide. 

holder, iii. 101 , 102. 
consideration, when inquired into, 
iii. 103. 

purchase of business paper, iii. 104. 
transfer not in course of trade, 
effect of, iii. 104. 
burden of proof, when imposed on 
holder, iii. 105. 
lost bill, when action lies on, iii. 

106. * 

3. Acceptance, iii. 107, | 

how made, iii. 109. . i 

when written ucceptaiico required, ' 

iii. 109. I 

promise to accept, before bill drawn, i 
when valid, iii. 110. j 
sight bills, when to be presented i 
for, iii. 108. 

general or special, iii. 109. . 

implied, iii. 1 10. I 

legal effect of, iii. 1 1 1-1 1 8, 1 04, 165. 
acceptance, supra protest, iii. 116, 
117. 

bank checks, when to be presented, 
iii. 108, 1 1 7, 1*46, note. 

4. Of the Jndorseuient, iii. 118- • 

feme covert, payee, partners, in- | 

funt, iii. 118. 

5. Protest, iii. 126. 

of foreign bills, iii. 126. 
of inland bills, iii. 127, 129, 130. 
negligence in protesting, conse- 
quence of, iii. 128, note. 

6. Demand of Payment, iii. 126, 131- 

144. I 

what is sufficient, iii. 131, 132. 
when excused, iii. 132, 133. 
when to be made at particular | 
place, iii. 127, 131, 134, j 
135, note. 

due diligence to find acceptor, 
what, iii. 132, 133, 146. 
days of grace, iii. 138-144. 
when bill falls due on Sunday, iii. 

^ 140. 

when to be made on time, or sight 
bills, iii. 142, 143, note, 
at what time of day to be made, 
iii. 141, 149. 

7. Steps to fix Drawer and indorser, 

iii. 144. 


Bills of Exchange, reasonable notice of 
demand required, iii. 145, 
147. 

notice, by whom to be given, iii. 

148,1.51-157. 
notice, within what time, iii. 144- 
1.50. 

notice, Avhen to be personal, iii. 

151, nolo. 

notice, to wdiat place directed, iii. 

151-153. 

notict;, want of, excused, how and 
when, iii. 157. 
notice, contents of, iii. 154. 
notice, waiver of, iii. 157. 
notice, no effects witl\ dri^vce, ex- 
cuses, iii. 158, 159* 
giving tim' to accept, elfect of, iii, 
160-163. 

subsequent promise, effect of, iii. 

163. 

n 8. Damages, measure of, iii, 167. 

general law-inerch'.int, as* to, iii. 

- 167. 

rule in American states, iii. 168- 
17.5. 

(Sec Guaranty.) 

Bills of Rights, history of, i. 612-613. 

English bill of rights, i. 617, 62l. 
English petition of rights, i. 617. 
English Magna Chartu, i. 617. 
Connecticut colony, declaration 
on639, i. 612. 
New York colony, <leclniation of 
1691, 1708, i. 612. 
various Arnericnn declarations of, 
i. 611, 621. 

Blacks, (.see Persons of Color.) 

Blackstoim, i. 574. 

Blank Indorsement, iii. 119. 

Blockade, law of, i. J50. 

definition of, i. 151, 152, note. 

suspension of, i. 152. 

ending of, i, 153. 

presence of adcfiuatc force, i. 151. 

when binding, i. 109, note. 

precludes egress and ingress, i. 

153. 

of port of discharge^ iii. 309. 
notice of, essential, i. 154. 
notice of, constructive, i.,1.54. 
intent to violate, effect of, i. 155, 
156. 

breach, penalty of, i. 157. 

Bocland, iv. 521. 

I Bond fide purchaser of land protected, iv. 

560. ' 

of chattels, when protected, 1i. 696, 
715, note. 

(See Possession,) 

Book of Fiefs All. 

Bottomry, by%iaster of vessel, iii. 240, 

241. 

bond, iii. 468. 


57 * 



INDEX. 


678 


Bomdarmj on water, iii. 561.^ 

on waters aV)ovc tide, iii. 562-572. 
stream used as boundary, iii. 565. 
ditch or wall, ownership of, iii. 

567. 

construction of boundaries, iii. 568. 
on highways, effect of, iii. 573. 
on street, iii, 573. 

may l>e restricted by express words, 
iii. 57r>, 576. 

when fixed by time, iii. 592. 

Bounds and Landmarks, iv. 5,5*^. 

Bracton, i. 562. 

Bridfjes, over navigable waters, right of 
state to ere(^t, iii. 569. 
Brition'^Trratise, i. 563. 

^Broker, iii. 360. 

Burlemaqui, i. 18. 

Bynkershneck, on marine jurisdiction, i. 30. 


C. 

Ca/enddr month, iv. 107, note. 

Canal boats, ii. 840, note. 

CnncpJJing deed, iv. 541. 

Capture, maritime law of, i. 81. 

, Knglish decisions, i. 81. 

rights to vest in the sovereign, i. 

112 . 

when title to complete, i. 113. 
after peace concluded, i. 180, 181. 
jurisdiction, i 391. 
where it givc.s title to property, i- 
121, 12.3 

Cargo, delivery of, iii. 299, 

when responsibility of owner ceases 
on, iii. .301. 

sub.stitufe, covered bv policy, iii. 

*' 426. 

on.deck, iii. 29.3, .335, note. 
Carriers, (see Common Carriers.) 

Cartel shi/), i. 80. 

Case, within the constitution, i. 362. 

Casus frdirls, i. 60. 

Cattle, trespass by, iii. 585. 

Causa proxima spectatnr, rule in insurance, 

iii. 397. 

Caveat emptor, ii. 657, 660-668, 672, 67.5, 

note. 

dodJ not apply to contract of in* 
surance, ii. 677, note. 

Ceded territories, (see Congress and terri- 
tories ceded, ^n., and cession of ter- 
* rifory.) 

jurisdiction over, (see State and 
Congress. ) 

Cesser, iv. 102, 120. 

Cessio honorum, what, i. 475. 

Cession of territory, i. 186. 

possession neccssary^to complete, 
i. 186. 

laws, municipal, how affected by, 
i. ISfi^ note, 536. 


Cession of territory, not bound to in- 

demnify for loss by, i. 188. 
in places ceded to U. S. i. 432, 
note. 

Cestui que trust, an alien, ir. 25. 

in equity, iv. 342-349. 

Ce%tui que use, iv. 334-342. 

Champerty, what, iv. 5, 8, 9, 525. 

Chancery powers, bow exercised in dif- 
ferent states, iv. 187-189, note, 
process on execution, iv. 497, note, 
remedial assistance on executions, 
iv. 514. 

jurisdiction over foreign suits, i. 

461, ii. 105, note, 
jurisdiction 'over lands abroad, ii. 

626, note. 

jurisdiction to decree sales, iv. 373. 
* reports in, i. 52. 

Charge of a legacy on land, iv. 665. 
Charitable establishments among the an- 
cients, iii. 257, note. 
Charitable use, riglit of corj>orations to 
I hold to, ii. 361-365. 

defective, when aided, ii. 355, note, 

I statute of, (sec Statute.) 

devises to, wlieii valid, ii. 352. iv. 

615. 

(See Uses.) 

Chanty, when public, ii. ,3.32. 

Charterer, bis duties, iii. 286. 

( Sec Charter-Party. ) 

(Sec Freight.) 

Charter -party may 1)C by master, iii. 228. 
definition of, iii. 284. 
contents of, iii. 285. 
duty of owner as to ship, iii. 286- 
289. 

liability of owner as to defects, iii. 

288. 

Chattels, defined, ii. b36. 

remainder, limited upon, ii. 450- 
4.54. 

bond fide purchase protected, ii. 
IT 696, 697. 

right of owner to enter upon 
anothcr*s land to take posses- 
sion, iv. 137. 

real, ii. 436. 

qualified property in, ii. 444. 
personal, ii. 436. 
gifts and settlements of, ii. 588. 
interest in the herbage and fruits 
of land, iv. 536, note. 
Checks, for baggage, ii. 832. 

bank, iii. 94, 117, 121, 144, 159. 

(See Bills of Exchange.) 

Chei'ohee Indians' iii. 503, note. 
Children, when they may be bound as ap- 
prentices by parents, ii. 310, 
311. 

may be disinherited, ii. 225, iv. 607- 
640. 

when naturalized, (see Aliens,) 
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ChMren, ma}’^ not alien annuity, in New 
York, iv. 354. 
appointment to, iv. 393. 
when inclusive of grandchildren, 
<1 iv. .394, note, 

when interest of posthumous, vests, 
iv. 470, 471, note, 
posthumous law of desectit, as to, 
iv. 470,471. 
illegitimate, law of descent, us to, 
iv. 471. 

advancements to, iv. 477, 478. 
of iiLsoIveiit (Icccdcnt, how sup- 
ported, ii. 5.50, note (2). 
recent legislation as to hours of 
hrftor hy, ii. 308, note. 
illegitimate, ii. 2 .’>.j- 243. 
what are legitimate, ii. 2.3.5-240. 
bastard, not inheriitihle blood, ii. 

2.'?S. 

when held to be legatees or devi- 
see's, iv. 473, 4.74, note, 
bastards, severity of eominon law 
relative to, relaxed, ii. 230. 
bastards, .support and adoption of 
l)V parents, ii. 240-243. 
when custody of, lit ken from pa- 
rents, ii. 240, note. 
(Sec fnfants and xNVcmor/c.s.) 

(See Parent,) 

separate estate of, not ttiken to 
inainlsun, ii. 198, note, 
when bound to niitintaiu parents, 
^ ii. 232. 

may contract for themselves, wlien 
left with mot Ian*, ii. 201, 202, 
note. 

whether* father or mother entitled 
to custody of, ii. 201, 202, 228, 
• 241, 242. 

•einarks on edueution of, ii. 204- 
225. 

clergymen not to interfere with 
pai euts’ ed neat ion of, ii. 220. 
authority of schoolmaster c^ver, ii. 

230. 

when mother becomes guardian for, 
ii. 230. 

duties of, ii. 231-233. 

Ouvalryy its influence, i. 1 1. 

Chose in action, what and when assignable, 
ii. 449, note (2). 
dower is, before as.signmeiit, iv. 07, 
note (I ). 

husband aequire.s by marriage, ii. 

122-135. 

reached by fufa., ii. 590, 597, note, 
iv.^490, note, 
must reduce to itosscssion, ii. 124- 
127. 

may acquire hy administration, ii. 

124. 

by what title husband takes, ii. 125. 


Chose, in action, husband's right to, as aflect- 
od hy bankruptcy and insolvency, 
ii. 127, 128. 

assignment of, by husband, ii. 127, 
128. 

when hu.shand and w'ifc sue jointly 
• for, ii. 1.34. 

(See a;/}.) 

Churchyard and (jravc, iii. 533, note. 

Circuit Courts, organization and po.wer of, 
i. 335, 330. 

juris^lietion of, i. 330-338. 
jurisdiction of, not lost by change 
of domicil, i. 388. 
Citizens, who are, iJ. 37, 38. 

domiciled abnanl, i. 84. 

may not engage in loreign war,i. 

lit. 

efieet of war u])on, i. lUO. 
tluir rights in the several slates, 
ii. 36. 

(See Persons of Color and Pomied,) 
rights ol' (leleiicf, ♦. 105, 107. 

• who are, ii. 297-299, note., 
not to cruise agaimst frieinjly pow- 
ers, i. III. 

may not sue a state in courts of 
IJ. S. i. 326. 
not to cruise without coinmihf^ion, 
i. 107. 

not to cruise against their own 
country, i. 200. 
Citizenship, whal, ii, 1, note. 

Civil lair, the, i. 577. 

early Koman law, i. 578. 
twelve tal>k'S, i. .583. 
pimtorian law, i. 591 . 
responsa prudent nni, i. 592. 

Cicero, i. 593-595. 
age of Augustus, i. 594. 

Ihqiiiiiun, LJipiari, Taulus, &c. i. 

597. 

Thcodosiaii code, i. 598. 

Triboiiiau, i. .598. 

CAjrpns juris (-.irihs of Justinian, i.599. 
the Code, i. .599. 
the Institutes, 1. 599. 
the Digests, i. 600. 
the Novels, i. 603. 
disturbed by barbarian invasions, 
^ i. 603. 

study of, revived in the 12th cen- 
tury, i. 605. 

reception of. in England, i. 006, 
liberty, i. 610, 
war in other states, i. 24. 
suit, in what district to be brought, 
i. 366. 

Cl<ind('stin»marriayes, (sec J/arria 5 r<?,)ii .02 
Clerks of U. S. Courts, i. 344. 

how appointed, i. 344. 

CUbs, resp<5Tlsihilities of, ii. 853. 

Coasting license, effect of, i. 488, 491 . 
rules, i. 33. 
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Coasting trade^ vessels in, to be enrolled, 

iii. 208. 

Codijication^ i. 580. 

Codicil, what, iv. 650. 

Coke, i' 567. 

Collateral satisfaction in dower, iv. 62. 
wiirraoty, iv. 570. 

Jiraitution.s, iv. 149. 

inheritance eollateruls, ii. 565, 

iv. 457. 

Collations, ii, 548, iv. 480, note. 

Collisions, liability in case of, ii^834, note, 
of vessels when covered by policy, 
iii. 410.* 

nautical rules for sailing, iii. 31 9- 
324. I 

when District Court has jurisdic- j 
. tioii of, i. 409. 
party, whose fault causes, lialde, iii. 

319. 

where neither vessel is in fault, iii. 

323. 

where boi»!i are in fault, iii. 323, 

, 324, note, 

whether cargo comributes, iii. 324. 
Colonial, trade of the enemy, i. 90. 

Colonies, carry laws with them, i. .535. 

American, their rights asserted, i. 

^ 612,018. 
Colored People, (.see Persons of Color.) 
Columbia, District of i. 279, 387, 431. 
Commercia belli, i. 116, 169. 

Commerce., general right of, i. 34. 

claims of Portugal and Russia, 
i. 36. 

treaties of, i. 36. 
with the enemy, i. 77. 
to he regulated hy congress, i. 484. 
between several state.s, what, i. 49(t, 
491. 

power to regulate include.s license 
law.s, i. 491. 
internal, not to be controlled by 
congress, i. 488, 490. 
power of congress to regulate, car- 
ries no grant of property, i. 495. 
Commercad paper, in case of pledge, ii. 800, 

note (1 ). 

Commission, to cruise, requisite, i. 107. 

unlawful against a friendly power, 
i. 111. 

merchant, iii. 357. 

Conmissmis, insurable, iii. 362. 

to executors and trustees, ii. 560, 

, 56 1, note. 

Cornmodatum, ii. 796, (see Bailment.) 
Commons, House of i. 249. 

Common law, definition of, i. 533. 
its sources, i. 533. • 

how far adopted in the federal 
courts, i. 377, 381. 

,, growth of, i. 533. 

adopted in the states, i. 534. 
follows colonies, i. 534. 


Co?nmon law, applies to impeachments, i. 

. 381, note. 

applies to federal courts, i, 377. 
applies to^federal courts, except in 
crimii^il cases, i. 367. 
Common recover n't:, iv. 603. 

history of, iv. 503. 

Confmon, right of, iii. 525-549. 

( See Incorporeal Hereditaments. ) 
Common Carriers, ii. 824-847. 

their liability, ii. 826, 835, 844. 
different kinds, ii. 828. 
who are, ii. 828. 

not w'aivc liability, ii. 827, note^2). 
action against, vvlicn ex delicto, ii. 

• 829, note, 

liability of stage owners to pas- 
sengers, ii. 830-833. 
liability when owmOr guilty of fraud, 
ii. 836. 

where delivery to be made, ii. 837, 
note. 

when goods are throvvn overboard, 
ii. 836. 

liability of. by wafer, ii. 828, 836, 
839. 

liability of, for loss by fire, (see AVre.) 
ill a particular casi^, liability of, ii. 

828. 

sale by, docs not pass property, ii. 

861, 862, note. 

may insure cargo, iii. 376, note. 
(Sec Bill of Lading,) iii. 290. 

Aj/'reiglitmeui.) Hi. 293. 

liow^ far riinit liability by notice, ii. 

839-842. 

extent of [bis responsibility, iii. 

SOI -305. 

act of congress as to carrier, iii. 

303, note. 

who are their servants, ii. 843, note, 
rules respecting, do not apply to 
• jiostinasters, ii. 845. 

Common Schools, ii. 209, note. 

Comnu^iitg of G’(W.s', between husband and 
wife, ii. 191, note. 
Compensation, for properly taken hy the 
public, ii. 421-432. 
to executors, &c. ii 568. 

Cornpensalio criminis, ii. 75. 

Compounding with creditors, ii. 509, note. 

by surety, iv. 517, 518, note. 
Compromise, with one partner in Newi 
York, iii. 77. 

Computation of time, i. 171, iii. 141, iv. 108, 
note, 109. 

Concealment, in contracts, ii. 668-685, (see 
^ Fraud. ) 

of papers by a neutral, i. 167. 
of weapons, ii. 433, note. 

Concurrent power of the states, i. 434. 

(See States and State Courts.) 
jurisdiction, i. 442, (see States and 
State Courts.) 
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Conditional limitation, iv. 146, 282-284, 

^ fee, iv. 10, 15, 523. 

distinguished from contingent re- 
mainder, iv. 283, note, 
distinguished from condition, 283, 
284. 

Conditional sales, (see MorUjaye and Sale,) 

iv. f64. 

distinguished from mortgage, iv. 

165, note. 

Conditions, estates upon, iv. 140-153. 

( See Esfat(^s . ) 

in law, iv. 140-142. 

origin of doctrine relative to, iv. 

140. 

remedies for IVfeach, iv. 141, note 

( 1 ). 

in deed, iv. 142. 

in deed, general or special, iv. 

lA. 

when mutual covenants arc, iv. 

14.3, note. 

precedent or siilisc(iuent, iv. 144. 
as distinguished from limitations, 
iv. 146. 

in restraint of trade, iv. 147, note 
(2), 151. 

reeptire entry upon breach, iv. 147. 
fiuhse<iuent, not favored, iv. 150. 
repugnant to grant, iv. 151. 
in doubtful eases construed as cov- 
enant, iv. 152. 
wbat words create, iv. 152, note (e). 
in restraint of inniTiage, iv. 665, 
note. 

as di.stingnisbed from limitation, 
iv. 281, 282. 
precedent, when payment is, li. 

687. (Sec Payment.) 
precedent, in ease of entire con- 
tracts, ii. 710. 

Condonation, ii. 76, 110. 

Confideralion, early steps towards, i. 21.3. 
articles of, i. 220. 
imbecility of, i. 222-228. 5, 

Co 7 {fiscalion , of enemy’s jjroperty, conse- 
quent on war, i. 09. 
debt.s, doctrine in England and 
United States, i. 73, 75. 
not allowed, of proj)orty wrong- 
fully taken before war, i. 76. 
of enemy’s property on eominenec- 
inent of war, i. 75. 
contraband articles,!. 148, 149. 
for breach of blockade, i. 157. 
carrying dispatches, i. 158. 
as foundation of title, (see Title.) 
Conjlictns leyum, ii. 89, 106. $ 

divorce, marriage, &;c. ii. GO, 87, 
107. 

pending suits and judgments, ii. 

104, 105. 

intestates’ estates, ii. 571, 585. 


Conflictus legutn, assignments in bank- 
- ruptcy, ii. 536, 540. 
in.solvcnts’ discharge, ii. 518, 617. 
constriietion of contracts, as af- 
fected by, ii. 61 1-628. 
as to remedies, ii. 616, 624-628. 
as to divorce and Icgitimnev, ii. 

8.5-95. 

Confusion of goods, ii. 465, 814. 

Congress, legislation of, supersedes state 
legislation, i. 455. 
may^piinish the bringing of coun- 
terfeit coin in U. S.i. 485, note, 
power of, to regulate cornmoree, i. 

484. 

of 1754, i. 214. 
of 1765, i. 216. 
of 1774, i.,217. 

its constituent parts, i. 232-234. 
privilege of the two houses of, i. 

. 253. 

power to punish for contempts, i. 

• ^ 253, 255. 

general |)owers i. 255. • 
rules of proee(‘ding of, i. 256. 
tiKule of passing laws hy. i.*257. 
authority to create a bank, i. 270- 
276. 

authority of, relative to taxatilm, i. 

277. (See Taxation.) 
preihnption, riglit of, i. 28(), 282. 

(Sec Preemption.) 
annexation of territory by, i. 280. 

(See Annexalion.) 
to provide for ])root' of ])ublie rec- 
ords, i. 283. (See Jierords.) 
power over militia, i. 286. (See 
Militia.) 

power of, as to internal improv(;- 
rnents, i. 291-294. 
power over doniestitv territories, i. 

• 430. 

power of, over eoiH| tiered and ced- 
ed territories, i. 431, 482. 
right of, to impoM* laws, i. .536. 
Consanguinity, degrees of, bow eomjjutcd, 
• iv. 447. 

Consideration of rontrarts, ii. 629-640. 

wliut is suflieient, ii. 029, 630, 631, 
632. 

doctrine of nudum paetujjji,!!. 630. 
where required, ii. 630. 
when want of, may not be alleged, 
ii. 630. 

implied in scaled instruments, ii. 

631. 

valuable, what, ii. 631. 

mutual promise is sufficient, ii. 

631. 

executed, ii. 632, 634, note, 
moral obligation, wbetber suffi- 
^ cient, ii. 633, 634, note, 
when in writing, ii. 632, note. (See 
Fraud.) 
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Consideration of contra<^ts, must he lawful, 
and not Hgain.st public policy, 
ii. 635-639. 

incurring a pcnnhy innkes contract 
Aa)i(h ii. 639, note, 
total failure of, ii. 642, 643, 645, 
647, 648. 

partial failure of, ii. 6t3, 644, 648, 
649. 

inadequacy in jjencral, no defence 
on , contract, ii. 646, 651, note, 
may be impeaclied for fraud, ii. 

651, note. 

whether an antecedent debt is a 
valuable consideration, iii. 103, 
and note. 

in deed, (see Dml) iv. 557. 
yood or V(thj.(ihl(\ vvbat, iv. 561. 
Consiynve^ right of, wheji bill of lading is 
indorsed, ii. 768, 77.3. 
receiving goods, liable for freight, 
iii. .309. 

has Hisnrable interest, iii. 371. 
lym by, for advances, ii. 867. (See 
.Lien, Fitclnm.) 
Consign^ient of goods, ciVcct of, ii. 771, 

not(‘. 

Consignor, right to stop in transitu, (see 
Stoppage in Transitu.) 
Consolato del mare, iii. 9. 

Consj)inwics, in restraint of trade, wliat 
arc, ii. 6.37, note. 
Constitution, elective an<l judicial ))owcrs 
in the states, i. 321. 
of the United States, (see Appen- 
dix, vol. i. 664 -674.) 
how and wlnni Ibrmcd, i. 229-231. 
Constitutional power, its test, i. .349. 
ConstitutionaHtg of laws, i. 50.3, 510. 
Construrtion of wdls, iv. 654-6GO. 
general rules for, iv. 655. 
what words jjass a f(?e, iv. 656. 1 

force of eerlain words, as ‘‘ mixt of 
kin,” v^e. iv. 6G0, note, 
fee by itn])lieatioti, iv. 661, 665. 
lapsed <levise or legacy, iv. 66-5. 
of ^description in deed, iv. 56.3- 
569. 

of policie.s, how afiected by usage, 
iii. 352, 3^'^. 

of statutes, i. 5T9, 525, 530. 

(Sc^’ Contracts.) 

Construrtice fraud, li. 719. (See Fraud.) 
Consuls, delined, i. 50. 
duty of, i. 51 , .5i2. 
have no judicial powers, i. 51. 
not protected as ministers, i. 55, 
56 

nations not bound to receive, i. 54. 
to assist in arresting deserters, i. 52. 
enlarged powers in foreign ports, 
i. 51, ndies, iii. 2.53. 
consular system of U. S., act to 
regulate, 57, note. 


Contempts, when punishable by congress, 
1. 253, 255. 

may bo punished by U. S- courts, i. 

332, 333. 

Contingency, to defeat an ^tate, iv. 26. 
Continuous voyage, i. 94. 

Contraband, of war, i. 143-150. 

• what articles constitute, i. 143, 

148. 

provisions, when, i. 145, 146, 148. 
provisions, how affected by desti- 
nation, i. 147. 

articles of nativ'c growth, i. 147. 
raw materials, i. 14 7. 
iinj>lerncnts of war, i. 148. 
not to alfci-t «rcssc.l, i. 150, note, 
penalty for carrying, i. 149» 
Contracts, protected against state law.s, i. 

463, ii. 60.5-755. 
defined, ii. 605, 606. 
coniincreial, with an enemy, i. 

77. 

puhlie contracts with an enemy, i. 

184. 

arising on a promise to a third 
party, iv. 277^ note, 
competency to make, ii. 600-610. 
validity delcnnincd by law when 
made, ii. 608-628. 
consideration of, ii. 629-640. (See 
Consideration.) 

different kinds of, ii. 629-640. 
8ul»jeet-niatter of, must exist, ii, 
641, 69‘J. 

when void for illegality and irn- 
tnoralily, ii. 640-644, nolo, 
of sale, ii. 640-757. (See Sale.) 
to convey land, iv. .5,33. 
in restraint of marriage, ii. 635, 
note. 

may be waived by parol, ii. 708, 
note. 

right to rescind, ii. 644, 651-654, 
661, 662. (Sec Rescind.) 
must be mutuality in, ii. 6.53. 
made by letters, ii.65.5, 656. 
duty of mutual discrlosure, ii. 668- 
695. (See Representation.) 
specific performance of, (sec Spe- 
cijic Perjhnnance.) 
relation to spccilie articles, ii. 699- 
705. (See Sptrijic Articles.) 
part performance of, ii. 302, 303, 
710. 

performance of, entire, ii. 710. 
of sale at auction, (see Auction.) 
Fraud in, (sec Fraud.) 
war^’anty in, (see Warranty.) 
delivery according to, (see Deliv- 
ery.) 

of assignment, (see Assignment.) 
consideration of, (see Considera- 
tion.) 
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Contracts, as affected bv statute of frauds, 
fsee frauds, Statute of,) 
interpretation of. ii. 773-779. 
rules of construetion of, ii. 776. 
not to be varied )>v parol evidence, 

' ii. 777. 

ambiguity in, ii. 778, note, 
language of, to ])e •taken stroitjily 
again.st party using it, ii. 779. 
when falsity of names docs not 
vitiate, ii. 779. 
when departure from, defeats right 
of rec'ovcry, ii. 815. 
by an agent, ii. 852. 
interest in, not to bo sold on exe- 
eutiotiM ivt 512, 513, note, 
to convey, when revocation of wills, 
iv. 645. 

as affected by right of' stoppage in 
frfuisitu, (soi! Stoppatfr in '/'nwsitifi) 
for interests in laud in writing, iv. 

5.3.3. 

what interest in lands are within 
stntut(‘ of frauds, iv. .5.33-5.35, 
laws impairing the obligations of, 
i. 463. 

(See Obfif/dtions of Contracts.) 
personal, have no locality, ii. .350, 
note, i 

on subject contrary to foreign laws, , 
iii. .363-;‘*67. | 
how aff(?etcd by usages, iii. .358, j 
.359. 1 

when amounts to a lease, iv. i 
120 . 1 

(Sec Infants, Married Women, Ln- ! 
natics, Insanitjf, Jntoxicathn, hi- | 
ioctj, fJnrtss, hex Loci, DomicU, ' 
Ikmuujcs, Interest, Remedies, Con- 
sideration. ) 

Contin ji yit remainders, iv. 344. 

( Sec Rcinai iiders.) 

Contributions, levied by an enemy, i. 102. 
to general average, iii. 322-.324. 
by sureties, iii. 1 15, iv. 423. 
among insurers, iii. 382. 
to party-walls, iii. 579. 
to division fences, iii. 582-585. 
between lessee and purchasers, iv. 

212, note. 

by joint owners, iv. 421 . 

Convention, of state.s i!» 1786, i. 229. 

of states in 1787, i. 228. 

Conversion, equitable, ii. 257, note. 

by one tenant in common, ii. 448. 
of’, from one form to auotlicr, ii. 

407. 

Conveyance, voluntary, when void, iv. 563. 
(See 

Coparceners, defined, iv. 416. 

(Sec Tenants.) ^ 

Copyright, requisites to the vesting of, ii. 

486, 495. 

French law ndativc to, ii. 490, n. 


Copyright, what is a publication of, ii. 492. 
right of foreigners to, ii. 494, 405, 
and notes. 

when publication enjoined, ii. 490, 
496, 497. 

in translations and abridgtnents, 
ii. 494-498. 

as affected by ((notations, ii. 499. 
right of assigm‘(5 of, ii. 502. 
Copyrights, ii. 485-503. 

statutes of United States relative 
to, ii. 48.5-488, 491, n., .502. 
Corporation^^ ii. 316, (sec Stoc/diobhrs.) 

where deemed to exist, i. .386, ii. 

349. 

members of, eonsidered sis one per- 
son, ii, 366. 

history of, ii. .317-326. 

statute of iN. Y. relative to, ii. 321- 

333. 

restrictions u])on the formation of, 
ii. .321-.324. 

joint-stock bjinking eomj)aiii»‘s, ii. ■ 
324, note. 

limitations in the jx'riod of char- 
ters of, ii. 326. 
personal respottsibilitv of iiuuiibers 
of, ii. ‘320, 384, 390. 
various kinds of, ii. 327, 334. 
sole, what, ii 328. 
aggregate, what, ii. 329. 
eerlesiastieal, what, ii. .330. 
rights and authorities of, ii. 357. 
lay, what, ii. 330. 

franchise of, not to ‘he sold, ii. 347, 
note. 

civil, what, ii. 330, 382. 
eleemosynary, what, ii. 330, 372. 
public, what, ii. .331-334,376, 382. 
jirivate, what, ii. 3.30, 332, 383. 
inuuieii)al,'^ liability of, ii. 331, 364, 
429, 430. 

cannot de](‘gate Its power.s to an- 
other corporation, ii. 365. 
what act creates, ii. 329. 
may exist by prescription, ii. 333, 

334. 

acts creating, must be accepted, 
ii. 334. 

ordinary powers of, ii. 335. 
municipal powers, ii. 331, 431. 
quasi, ii. .3.36, .337. *' 

profits of, may be divided or accu- 
mulated, ii. 336. 
personal responsibility of members 
of, ii. 336, note, 384. 

powers and duties of, acting as 

trustees, ii. 338-340. 
power of, to hold lands, ii. 340- 
344, 376. 

capacity of, to sue and be sued, ii. 

• 343, note, 34.5-348. 

liability of, for acts of ageuts, ii. 

346, note. 
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Corporations^ liability, on implied promise, 
ii. 358, 359, 360. 
liability of, for injuries and neg;!!- 
gences, ii. 346. 
railroad, (sec Railroads.) 
right of, to hold to charitable use, 
ii. 3.50-354. 

power of, to make contracts, ii. 

330, 331, 344, 354-358, 370. 
when required to use seal, ii. 35.5- 
365. 

liable on implied promises, ii. 359. 
may be indicted for •ailsfeasance, 
ii. 360. 

liable for trespass, ii. 359, 462. 
liable for taxes, ii. 360, note. 
imnie of, ii. 366. 

power of, to elect members and 
make by-laws, ii. 367-372. 
oflioers of, wlien and liow elected, 
ii. 367. 

what number of directors must act, 
ii. 366-372. 

power of, to remove members, ii. 
^ 373-375. 

right of members to inspect eor]>o- 
rate book, ii. 372. 
powers of, strictly construed, ii. 

375-377. 

liable to visitation, ii. 378-383. 
right of, to forfeit stock, ii. 390. 
charter of, when sultject to legisla- 
tive control, ii. 385. 
dissolution of, ii, 382-397. 
legislative repeal, elieeked, ii. 385. 
legislative repeal, eonsecpiencos of, 
at ( Oininon law, ii. 383. 
legislative repeal, how affected, ii. 

384-395. 

legislative repeal, Iiow affected in 
New York, ii. 395. 
legislative re])eal does not exist 
until judicially useenained, .ii. 

393, 394. 

franchise of, forfeited by misuser, 
ii. 393-395. 

efVict of insolvency of, ii. 39,5- 
307. 

right of, to make assignments, ii. 

397. 

excepted from statute of wills, iv. 

• 615. 

devises to, for charitable uses, when 
valid, iv. 015. 

Corruption of blood, ii. 505. 

Counsel in Courts of (f. S., i. 342, 343. 
Counterfeit coin, l)ringing it into the U. S. 

punisliablc by congress, i. 485, ii. 
Courtesy, what, ii. 117, (see Uuslsinds,) 

estate by, iv. 27-35, (see Tenant 
and Waste.) 

estate by, defined, iv. »7. 
estate by, in a use, iv. 31. 
estate by, when it vests, iv. 30. 


• 

Courtesy f estate by, in wife's separate prop- 
erty and equitable estates, iv. 31. 

, estate by, not lost by husband’s 
adultery, iv. 34. 
Courts^ may declare laws unconstitutional, 

• i. 503, 510. 
Courts^ federal, how far common-law juris- 
diction in criminal eases, i. 362- 
376, 390. 

principles of common law H]q)lied 

in, i. 372. ( 

Jurisdiction of criminal eases in a<l- 
iniralty, i. 375. 
jurisdiction of military and naval 
crimes and offences, i. 375, 376. 
how far* common law and state 
laws are rules of decision in, i. 
376, .379, note, iv. .322, note, 
jurisflictiou when an alien is a 
party, i. 381. 
jurisdiction of, against person not 
in the district, i. 382. 
jurisdiction, between citizens of dif- 
ferent states, i. 382. 
when a i)arty is a eoiporation, i. 

384. 

right of U. 8. to sue in, i. 385. 
right of trustee to sue in, i. 387. 
right of assignee to sue in, i. 387. 
foreign corporations may sue in, i. 

385. 

inhabitants of 15istriet of Columbia 
may not .sue in, i. 387. 
inhabitants of territories insiy not 
sue in, i. 387, 388. 
jurisdiction, when state a ])artv in 
• interest, i. 388-390. 

state not to be sued by individuals 
in, i. 388. 

agents of states may be sued in, i. 

388, 389. 

jurisdiction of, in admiralty, (sec 
Admiralty Courts, Admiralty Ju- 
risdirlion . ) 

jurisdiction over ceded territories, 
i. 431. 

proceedings and execution in, regu- 
lated by congress, i. 441. 
process and decisions, liow affected 
l)v state laws, i. 441, 442. 
Circuit, of tl. S., (see Circuit, Supe- 
rior, and State Courts.) 
Courts-Martial, naval jurisdiction of, i. 

377, note, 399, 402. 
Court of Claims of U. S., Jurisdiction of, i. 

328. 

judgments not binding till con- 
^ firmed, i. 328. 

congress may overrule decisions of, 
i. 328. 

Covenant, to repaiwwhcn building is burnt, 

iii. 631 . 

to pay debt of another, not within 
statute of frauds, ib 713. 
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Covenant^ to pay mortf^age interest con- I 
fineii to land, iv. 166. 
to stand 'seised to uses, iv. 599. 
Covenants^ to restore premises, how af- 
fected by fire, iii. 629, 630, n. 
for rene'^'&l of leases, iv. 124, 125. 

^ not to assign without cause, obli- 
gation of, iv.*144. 
mutual, iv. 144, note, 
to convey land, iv. 529. 
in deeds, iv. 569. 

not implied in deeds hy law of 
New York, iv. 571-579. 
usual covenants in deeds, iv. 573. 
real, iv. 569-572. 

running with the land, iv. 124, 575, 
577. 

measure of damages on covenants 
as to lands, iv. 58(>-585. 
breaches .on, how assigned, iv. 2^6. 
CraasameiflHjentia^ ii. 781. 

Crrdit^ given hy agents, ii. 861. 

Creditors' hill, how aO’ected by trust es- 
tate, iv. 357, n. 359, note, 
cannot reach salary, iv. 497, note, 
origin of, ii. 598, note. 

Crimes at seu, under statutes of United 
States, i. 397-403. 
Criminal cases, jurisdiction ol‘, in federal 
courts, (see Federal (Jourts,) 
Criminal jurisdiction, (sec (hurts, Fedcnd 
District Courts,) i. 438. ' 
Criminals, duty of surrender of, i. 40, 44. 
Crop, in ground, iii. 644, 645, iv. 109, 554. 
may he distrained, iii. 640, 644, 645. 
is emblements, iv. 82. 

Cross, remainder, iv. 236. 

Cruise, right of, i. 106. 

when cruiser liable as pirate, i. 111. 
w’ith double commission, i. 112. 
Custom, (see Usaya.) 

Custom-house, goods delivered at, as af- 
fecting right of stoppage in tran- 
situ, ii. 767. 

Custom-house documents, (sec Merchant Ves- 
sels,) iii. 198. 

Cy-pres, doctrine of, ii. 369, iv. 616. 


D. 

Damages, measure of, on bills of exchange, 

iii. 165. 

measure of, to person and charac- 
ter, i. 630. 

general law-merchant, as to, i, 630. 
for marine torts, i. 168, 397, 403, 
^ note. 

rule in American states, on bills of 
exchange, iii. 167-175. 
on breach of contract, ii, 663, 711. 
on breach of warranty, ii. 662, 666. 
wl^cre a penalty, and when liqui- 
dated, ii. 668, note. 
58 


Damages, on partial loss in insurance, iii. 

• 450. 

goods sold by master of fessel, 
how valued, iii. 246. 
against a carrier of passengers, ii. 

830. 

against carrier of goods, ii. 828- 
847. 

against an agent, ii. 867, note, 
on bills according to law, where 
drawn or indorsed, ii. 627, 628. 
in dower, iv. 80. 

valAe of goods lost hy jettison, iii. 

.334. 

value of .ship, how estimated on 
general avt^ragr, iii. .337. 
for fraudulent acts, iv. .583. 
measure pf, in covenants as to 
lands, iv. 580~r)82. 
measure of, for wrongful snh‘s by 
factors, ii. 892. 
none for. unavoidable injury, ii. 

, 34 6, ’iii. 579.. 

measure of, in cases of tqrt, i. 630, 
note. 

/kirns of irater, iii. 586, 588, 596. 

Day, whether inclusive or exclusive, iv. 

108, note. 

Days of grace, on bills, according t(»*law, 
where. raad(*, ii. 621, iii, 138. 
Death, punishment of, i. 625. 

wound of a ship, iii. 421. 
I>vcsumption of, in distributing 
))ropcrty, ii. 581-585. 
Debt, antecedent, wlnai a good considera- 
tion, iii. 104, and note, 
when discharged by negotiable 
juiper, iii. 116. 
(See, also, Confiscation and Pri- 
ority,) 

Debtors, (see Absconding and Absent Debt- 
ors, Jnsoloency, ) 
Debts, when lieir compelled to pay, iv. 

480-484. 

.primary fund for payment of, iv. 

482. 

of marshalling of as.seU, iv. 482- 
485. 

assumption of state, i. 440, note, 
order of payment of, ii. 551. 

Deceit, W’rit of, ii. 671. 

Declaration of Indejiendence, i.*219. 
Declaration of war, mode and form of, i. 62. 
Decrees, affecting real property in other 
states, ii. 628. 

in chancery, effect of, ii. 506. 
when liens, in the settlement of es- 
tates, ii. 568. 

Decisions, (see Adjudications.) 

Deck, (see Cargo.) 

Dedication, by government of public place, 
• iii. 565, note, 

facts constituting dedication of 
street, iii, 573, 574, 604. 
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^ Dedkatioiiy valid, without grantee in esse, 

* iii. 604. 

what time of user sufficient to 
make, iii. 605, 606. 
whether acceptance by public nec- 
essary, iii. 607, 608. 
Deed, language to be taken' strongly 
agjiinst party using it, ii. 778, 
77.9. 

title by, iv. 520. 

/ex loci, governs, iv. 520, n. 
history of alienation, iv. .520. 
subinfeudations, iv. 52*i? 
statute de dunis, iv. .52d. 

quia emptores, iv. .524. 
wlio may alien or jmrehase, iv. .52.5. 
lands held adversely, not to be pnr- 
chas(‘d, iv. 525-5.‘tO. 
champerty and maintenance, iv. 

530-532. 

1 . Of the execution of a deed, iv. 533- 

543. 

definition pf, iv. 533. 
must be in writing, by statute of 
frauds, iv. .533. 
what interests within statute, iv. 

533, 534. 

part performance and specific exc- 
cution, iv. 536-538. 
seal necessary, iv. 530. 
what is vsuffi(‘iciit seal, iv. .542-.543. 
delivery essential, iv. 544. 

in escrow', iv. .546, 647. 
how made, iv. 547. 
liow far assent of grantee is neccs- 
• sarv, iv. 545, .546. 

record of, iv. 548-553. 
want of record, ellect of, iv. .548. 
w'itnessei? to, how many rctjui.site, 
iv. 551 . 

ccrtilicatc of proof of, how made, 
iv. 551. 

2. Cojiiponcni parts of, iv. .553. 
form of deeds, iv. 554. 
form of Egyptian deed, iv. .5.5jk n. 
essential parts, iv. 555. 
parti^is, how described, iv. 557, 566. 
consideration, iv. 557. 
voluntary conveyances, when void, 
iv. 558, 559. 
good or valuable con.sidcrution, iv. 

‘ 561. 

consideration need not be express- 
ed, iv. 562. 

description of the estate, iv. 563. 
rules for construing dcjscrijjtion, iv. 

, 564-569. 

reservation and exception in, iv. 

568, 569. 

hahendum, what, iv. 5G9. 

usual covenants in, iv. 569, 573. 

lineal and collateral waifcanty, iv. 

570. 


Deed, when covenants shall not be im- 
^ plied, iv. 571, 575. 

covenants running wdth the land, 
iv. 577. 

measure of daipages on the cov- 
cnhfrts, iv. 580-587. 
breaches, how assigned, iv. 586. 

3. Several species of conveyances, iv. 

587. 

1. Feoffment, iy. 587. 
seisin, what, iv. 588, 589. 
disseisin, iv. 590, 596. 

effect of feoffment in working 
disseisin, iv. 590, 596. 

2. Grant, iv. 596. 

to what subjects ap])]icahle, iv. 

596. 

I attornment, what and when 

ncccssai}', iv. 5*97. 

' 3. Covenant to stand, seised to uses, 

iv. 599. 

consideration of, iv. 599. 

4. Lease and release, iv. GOO. 
history of, iv. 600. 

5. Dnryaiii and sale, iv. 602. 
consideration necessary, iv. 

603. 

6. Fines and recoveries, iv. 603. 
history and nature of, iv. 603, 

604. 

cancellation of, docs not revest 
estate, iv. 230. 

De facto, officers, ii. 370. 

/Jefimaiion, (see Slander and Libel.) 

/ kfeasanee, (see Morlf/ar/e.) 

Decrees of consanfpiinity, (s('e Des(‘ent.) 

J)el credere, commission, what, ii. 806. 
Delietum, i. 90, 133, 158. , 

Delivery, essential to pledge, ii. 800. 

as affecting the rights of stoppage 
m frunsitn, ii, 703, 764. 
(Sec Grifls, Acceptance, Deed.) 
when to he made, ii. 087. 
at port of delivery, iii. 289. 
under statute of frauds, ii. 691, 
693, 704, note (1). 
of part, w'hcthcr good for the whole, 
ii. 690, 691, 703. 
conditional, ii. G95. 
under the civil law, ii. 696. 
wlicn to agent, equivalent to prin- 
cipal, ii. 697. 
symbolical, when sufficient, ii. 699, 
705. 

according to subject-matters, ii. 

699-703, note (1 ). 
of articles to be manufactured, ii. 

703, 704, note, 
of slftp being built, ii. 704. 
to and by carrier, ii. 697, 853, 839. 
where to be made, ii. 705, 711. 
of specific articles, ii. 707, 711. 
sale without, void as to creditors, 
ii. 717, 720, ti6, 737. 
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Delivery y want of, as evidenre*of fraud, 
(sec FmuL) 
at wliarf, when suftidcnt, ii. 8.>8, 
839. 

Demurrage, wliat,^ iii. 286, 287. 

Deposit! 0 ) 1 , (sec I hnen ts. ) 

Deposit of title deeds, iv. 171. 

involuntary, ii. 789, note. ■* 
Deputation, ii. 879, iii. 614, 619. ^ 

Deputy Marshall, is olRccr of Dist. Court, 

i. 347. 

amenable to its jurisdiction, i. 347. : 
Derelict, title to f>oo(]s, ii. 4.57. j 

Descent, title by, iv. 425-490. 

defined, iv. 426. j 

first rule of, liiutil, in enual deforce, 
iv. 427. 

in TInit(!d States, iv. 428, 432. 
under the Iloiniin and bb'cnch laws, 
iv. 432, 4:tl. 
ancestor must be seised, iv. 43S, 
439. 

as affected by rule of |)rimo<^cni- 
ture, (s«'e Ptimoijenilnie.) 
of estates acquired by deed and l>y 
purchase, iv, 439—142. 
second rule of, iv. 443. 

po.)' stirpes and per capita, iv. 445. 
third rule of, iv. 445. 
when estate ^oes to the father, or 
comes through him, iv. 446-452. 
of half-blood, iv. 448, note, 458, 
462. 

* when estate goes to the mother, or 
comes tbroiiah her, iv. 452-455. 
fourth rule of, iv. 455. 

when intestate dic.s, leaving no 
]mrents, iv. 455. 
of collaterals, iv. 455. 
of ))cing heir of persons hast sci.scd, 
iv. 462. 

on failure of lineal descendants, iv. 

463-465. 

fifth rule of, iv. 463. 
sixth rule of, iv. 465. 
seventh rule of, iv. 466. 
eighth rule of, iv. 467. 

in the several 
states, iv. 467-46^). 
general features of the eominou 
l.aw of, iv. 469. 
of posthumous children, (see Chil- 
dren.) 

new rules of, in England, iv. 450, 
note, 458, 469. 
of computing degrees of consan- 
guinity, iv. 471. 
to illegitimate ^hiidrer^ iv. 471- 
477. 

as affected by advancement to 
heirs, iv. 466-479. 
estate by, makes heir liable ifor 
debts, iv. 480-486. 
of right of common, iii. 540. 


Descent, acquisition of title by, founded in* 
justice, ii. 408, 409, 
Description of estate, in deeds, iv. 563. 

rules of construction of, iv. 563- 
567. 

Desertion of a ship, iii. 280. 

in a foreigji port, iii. 283, note. 
Despatches to the enemy, ‘i, 158. 

Iktimn , action of, ii. 277. 

Deviation, on vovage, eftect on common 
earl ier, iii. 294. 
in insurance, what is, iii. 424. 
whai'justilies, iii. 425. 

(See Insurance.) 

JJevisCy lap.sed, iv. 665-(i67. 

powers to cxcvuiors, iv. 369-371, 
and note, 373. 
survivorshij), referred to testator’s 
death, iv. 23*7, note, 
to eorixirations when good, ii. 351- 
354. 

nofvoid for misnomer, ii. 3(Wi. 
for ])aymei)l of ileitis, iv. 484. 607. • 
execution of jiowcr by, iv. 374, 

(See Will,) 

Devisee, not hound to accept, iv. u54. 
/Jevises, e.erentory, iv. 297-326. 

(hdiiK'd, iv. 297 

history ot*, iv. 297-301. *'» 

various kinds and their qualities, 
iv. 302. 

when a pcr])etuit v, iv. 299. 
how long alimiatfon may he barred 
l»y, iv. 300-325. 
several kinds of, ami their (piali- 
tics, iv. 302-304. 
liow distingnislicd from remain- 
ders, iv. 303. 

not alienable, iv. 304. 
of limitations to, and when loo re- 
mote, i\'. 304-307. 
when future estate eoiistnaxl as, 
iv. 307. 

of dying without issue., in respect 
to real estate, iv. .308, 
318. 

when void as a limitatloii over, iv. 

308-318. 

efloct of release of an expectant 
c.slate, by, iv. 315, note (1). 
of dying without is.^ue as to chat- 
tels, f\'. 319-322. 
liniitatioTiK of personal jiropcrty, 
hotv far .supported, iv. 321. 
when it creates estate tail, iv. 315, 
323. 

effect of, which docs not juiss the 
freehold, iv. 323. 
of real and pct*sonal property, as to 
, limitation, iv. 32i, Rote, 

may he assigned or devised, iv. 

• 3lt3, and see 321, note (1). 

time of accumulation under, in 
New York, iv. 325. 
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f)evms, when rents and profits pass by, iv. 

326. 

as (UstiTijj:iiishcd from uses, iv. 333. 
Dilapidation, iv. 93, 127, 128. 

Diligence,, defined, ii'. 783. 

Dircd. Tax, i. 277, (see Taxes.) 

Directors, authority to bind corporations, 

• ii. 374, note, 377. 
have no authority to suspend cor- 
porate business, ii. 397. 
Disclosure, (sec lieprescntation, Warrant!/, 

Fraud. ) 

Discontinuance of easements, iift 573, note, 

601. 

Discovery, as foundation of title, (see 

Tillc.) 

rif'ht of, i. 187, iii. 502-504. 
how far it impose^ laws of discov- 
erer, i. 187. 

Disfranchis<^nent , defined, ii. 375. 

Disseisee may Iiavc trespass, iv. 128. 
Disseisin defined, iv. 589. 
f how pro(Viccd by tortious feoff- 
^ nicnt, iv. 590-596. 

Dissolution of corporations, ii, 383. 

Distress, incident to reversion, iii. 625. 

abolished in New York and Ala- 
bama, iii. 636, 637. 

(See Denis.) 

Distribution, of personal estate, ii. 559- 

586. 

wlien to be made, ii. 560. 
next of kin,*how (letermlned, ii. 562. 
representation, when, ii. 565. 
in the United States, ii. 567. 
in New York, ii. 567,' note, 
as affected by domicil, ii. 571-577. 
jircsurnption of death, in respect 
to, ii. 574-577. 
of aliens’ efi'oets, ii. 30. 
(8cc Descent.) '* 

District courts, organization and jiirisdie- 
lion of, i. 339-342. 
jurisdiction, as courts of comnum 
' law, i. 427. 

in cases of seizure, forfeiture and 
« torts, i. 427. 

in cases of bankruptcy, i, 429. 
as prize and in.stance courts in ad- 
miralty, i. 391-397. 
criminal juri.sdiction of, in admi- 
ralty, i. 397-403, 415, 
no appeal in criminal cases, i. 361. 
damages in, for marine tort, i. 403, 

, 407-410. 

admiralty and maritime jurisdic- 
tion of, i. 416-422. 
cognizance of seizures and forfeit- 
ures, i. 416, 418-420. 
jurisdiction in salvage cases, i, 
426. 

jurisdiction as to pilotag%', i. 426, 
jurisdiction docs not rest on stat- 
ute, i. 408. 


District courts, not limited to tide waters, 

i. 403. 

District of Columbia, inhabitants of, may 
not Stic in federal courts, i. 387. 
power of the courts of, to issue 
inifhdamns, i. 431. 
legislative power of congress over, 
/ i. 431. 

Division fences, iii. 582. 

Divorce, ii. 67-111. 

Divorce a inensa et thoro, ii. 106-111. 
causes of, ii. 81-84, 107-109. 
for cruelty, ii. 107, 109. 
policy of, ii. 110. 
bars dower, iv. 55, 80. 
a vinculo, whan granted, ii. 67-85. 
when granted for adultery, ii. 67, 
85, 95, 96. 

allowance made to the wife upon, 

• ii. 72, 74. 

and matrimonial causes, court for, 

ii. 79. 

ns affecting rights of dower, ii. 72. 
causes of, in the several states, ii. • 
74, 80-84. 

undue facility of obtaining, ii. 80. 
Divorce a vinculo, oi foreign, in ibc United 
States, ii. 85-88. 
of the Scotch, ii. 89-98. 
in other states, ii. 80-34. 
dpinieil, give jurisdiction of, ii. 9C, 
98. 

Doctor and Student, i. 566. 

l.tocaments, concealment or .spoliation of, 

i. 167. 

neutral, for ships, enumerated,!. 166. 
of a chartered vessel, iii. 284. 
of merchant vessels, iii. 191-195. 
Domain, public, i. 175, 280. 

eminent, ii. 424, iii. 551 , 618, (sec 
Kminent Domain.) 
Domestic animals, liability of owner of, for 
injuries by, y. 4-15, note. 
Domicil, as affecting distribution of per- 
sonal property, ii. 571-586. 
what and where it is, ii. 574, 575. 
vriien confers hostile character, i. 

84, 89. 

• te.st of, i. 86, 87. 

and residence not same, ii. 41 5, note, 
what a change of, i. 383. 
as to divorce, ii. 94-96. 
as to taxation, ii. 415. 
not affect jurisdiction of circuit 
courts, i. 387. 

ns to marital rights, ii. 190, 619. 
liow foreign may he accjuired, ii. 11. 
as infants, ii. 266, note, 
right of parents and husbands to 
change, ii. 576. 

commercial, i. 84, 85, ii. 11, 12. 
law of, as nftccting contracts, ii. 

611-619. 

(See Ijcx Tjoci.) 
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Dominion over subjects and vessels at sea, 

i. 2'J. 

Donatio causa mortis, (see ii. 604. 

Donation, (sec Gift.) 

Donor and done.o of ii power, iv. 361. 
Dower, estate by, iv. 3rj-'J4, (see Tenant.) 
estate by, defined, iv. 35. 
estate by, when complete, iw .37, 
.53, 73. 

who entitled to, iv. 37. 
out of what estate and nature of 
seisin required, iv. 38-50, 62, 
note (I ), 

when wife 'estopped in action for, 
iv. 40. 

in coiitinjjent .»state, iv. 42, .52. 
as alleetcd by state legislation, iv. 

43,44. 

ill trust estates and uses, iv. 44,45. 
in i^quity of redemjition, iv.4.5-iA). 
how deleated, iv. 5i~54. 
liow barred, iv. 53, 65. 
how barred by adultery and divorce. 

iv. 55-58. 

how barred by jointure, iv. 50-61. 
how barred by act of wife, iv. 61, 
62. 

how assigned, iv. 60-87. 
value in damages, iv. (>9. 
is cho.so in action before assign- 
ment, iv. 67, qole ( 1 ). 
assignment of, rehites back to death 
of husband, iv. 69, 72. 
with referen(;e to wliat time the 
value is to be eomjuited, iv. 73-78. 
remedy, iv. 77-81. 
a.s atfected by statute of limitations, 
iv. 78. 

eliaiiecry jurisdiction, in respect to, 
iv. 79. 

whim wife of mortgagor not enti- 
tled to, iv. 183. 
in estates partitioned, iv. 305, 308. 
infants may bar right of, before 
marriage, ii. 280. 
Droits of the admiralty, i. 108. 

(I'Anfxtine, ii. 33. 

Duer on. Insurance, iii. 355,1886. 

Duress, as utl'eeting eoritraets, ii. 610. 
Duties, liovv paid, ii. 768, note. 

when remitted, in ease of destruc- 
tion of goods, ii. 769, note, 
not to be impo.scd hy states, i. 441. 
lien for, i. 271. 

Dwelliny-house, siierilf cannot enter forci- 
bly on execution, iv. 500, note. 
Dying without issue, iv. 308-318. 

as to chattels, iv. 319, 3,J2. 

E. 

Eafnest money, ii. 691, 693. 

Easements, iii. 576. 


Easements, defined, iii. .550, 570. * 

.servient and doiniiiant tenement, 
iii. 578. 

1. Parly-walls, iii. 579. 
liahiiity to rejuiir, iii. 579. 
right to take down, iii. 579. 
digging near foundation walls, iii. 

5 so. 

right to support beams acquired by 
user, iii. 581. 

trees overhanging, iii. 582. 
local regulations of, iii. 583, 584, 
609. 

2. Division fences, iii. 5S2. 

tenant not hound ti.) erect, iii. 583. 
local laws resjicetiug, iii. 583, 584. 

3- Ixnnning irnters, iii. 585, 587-590. 
right of owner of laud to, iii. 585. 
limit of his right, exclusive of 
gi^nt, iii. 586. 
duty of owner to Miljaceiit hiuds, 
iii. 581, 586, 589. 

water-power of rinariaii owner (lc-„ 
iiii(‘d^ iii. 587. 
snhterraiican water, right to,' iii. 

587. 

watercourse not extinguished hy 
iiiiily of pos.session, iii. (>03. 

4. Aeguiretl or lost hy jtre.seriiifo e-; iii. 

590-600. 

right to streams gaiiieri by twenty 
years’ user, iii. 589. 
nature of the user, iii. 591-593. 
extent of first oeeupant’s rights, iii. 

595. 

(Bee Prescription.) 

air and light, right to, iii. 597. 

ttiicient lights, iii. 597-599. 

5. Lost hi/ (ihandonine.nt, iii. 600, note, 

600-604. 

* when land reverts to the owner, iii. 

573. 

non-uscr for twenty years, with 
other facts, iii. 601, 
acts indicative of j#>audonment, iii. 

601,602. 

unity of possession c.xtjngui.shes, 
iii. 603. 

6. Lo.^thy dedication, iii. 604. 

facts conslitutiug dedication, iii. 

606. 

what length of user sadicient, iii, 
606. 

Eden*s Reports, i. 557. 

Education, (see Chddren.) 

Egyptian deed, iv. 5^6, note. 

Ejectment, by mortgagee, when it lie.s, iv. 

169, 185. 

action of, iv. 77, note. 

Eldon, Lord, i. 557. 

Election, riglit, when may be implied, ii.' 

« 370. 

of officers in corporations, bow and 
when, ii. 370, 372 


5gr# 
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Election^ between inconsistent rights, iv. 

60, note, 61. 

Electors of President, i. 299. 

Elegit^ iii. 046, iv. 496, 497, 501, 506. 
Elementary writers on common laio, i. 561. 
Brlicton, Littleton, Coke, Hale, &c. 

i. 562, 565, .567, 571. 
Blnckstonc’s Commentaries, i. 574. 
Elopement^ ii. 140. 

Emancipation^ (see Slave,) 

of children by parents, ii. 201, note. 
Embargo,, ri.sk of, in.surable, iii. .999. 

effect of charter-partic», iii. 346. 
hostile, when laid, i. 70. 

, preliminary to war, i. 70. 
EmJtassadors, rank of, i. 48. 
rights of, i. 45, 47. 
may l)e refused, i. 49. 
how far their aetS bind, i. 49. 
Kmbczzlemttkts, by seamen, iii. 274. 

liability of shi})-o\vncrs for, ii. 840. 
Emblements^ iv, 80, 126. 

right of tenant for years to, iv. 

" 124,126,127. 

Emerigo*n^ iii. 460. 

Emigration, right of, i. 657, ii. 5-10. 
Eminent Domain^ cxcreise or franchise, 

iii. 618. 

right of state to interfere with fran- 
chises, iii. 618. 
righfs of, ii. 425-4.35. 
rights of congress in making inter- 
nal improvements, i. 292, note. 
Endorsement, of bill of lading, efiect of, ii. 

769-774. 

docs not pass the contract itself, ii. 

769, note. 

negotiable paper, ii. 621. 
blank, iii. 119, 12.3. 

Sf)eeial, iii, 120. 

by joint payees, iii. 119. * 

legal effeet of, iii. 119. 
of bills over-due, iii. 123. 
of bills nn demand, out of time, iii. 

124. 

equities of defence, when and how 
far admitted, iii. 126. 
acTmits preceding signatures, iii. 

164. 

when not guaranty, iii. 180, 182. 
Enemy's property, how afiected by state of 
• war, i. 66. 

despatches, not to be carried, i. 158. 
despatches carried, confiseatioii of 
ship, penalty, i. 158. 
Enemy, trade with, ufilawful, i. 77. 

commerce with alien, unlawful, iii. 

3.52. 

as to commerce, i. 83. 
by owning the soil, i. 84. 
by residence, i. 84-89. 
by sailing under his i. 95. 
old laws as to, i. 99. 
colonial trade of, i. 90. 


Enemy, property on board a neutral, i. 91. 
English decisions, their weight, i. 81. 

(See Adjudications.) 

Enlistment, against friendly powers un- 
lawful, i. 131, 132. 
Enrolment of ships, iii. 19f-207. 

Entails, policy of, iv. 17, 21. 

Entire contracts, ii. 710. 

contracts, doctrine of, ii. 666, note 
(!)• 

Entirety, tenants by, iv. 411. 

Entry, right of, iv. 440, 503. 

when necessary, to bring trespass, 
iv. 139. 

forcible, action after, by landlord 
agaiq^t tenant, iv. 138-140. 
right of owner of chaitels to make, 
upon lands, to take })osscssion, 
iv. 140. 

c on lands of another, to take one^s 
own })roperty, ii. 791, note. 
Equity of IltdempLion, contracts for pur- 
chase of, iv. 164. 

(See Mortgage.) 

contract not to redeem, iv. 181. 
sale of, under power in a mortgage, 
iv. 224. 

when not vendible under execution, 
iv. 183, 484. 

when barred by time, iv. 223. 
Equitable interest, reached Ity i;xecution, 
* ii. 597, iv. 350. 

conversion, ii. 259, 654, note, 
assets, iv. 484. 
mortgage, iv. 1 72. 

Equity powers, in the different states, iv. 

186-189, note, 
over lands abroad, ii. 626. 
of the federal courts, i. 375. 

Error, in contracts, ii. 656, 657. 

Escheat, iv, 487, 488. 

derived from feudal tenures, iv. 

487. 

principle of, in ‘American law, iv. 

488. 

exception as to British subjects, by 
treaty, 1783, iv. 489. 
trust uitutes, how affected by, iv. 

490. 

(Sec Forfeilnres.) 

Escrow, delivery of deed in, iv. 544. 
Estates in fee, iv. 1-22. 

dehiied, iv. 2, 3, 4. 
simple, iv. 4. 
general division of, iv. 4. 
heirs, in creating, iv. 5-8. 
qualified, iv. 8-10. 
conditioned, iv. 10, 15. 
intQ.h, iv. 11, 13-22. 
for life, iv. 23-96. 

freehold, defined, iv. 23. 
division of, and at common law, iv. 

•24. 


how created, iv. 25. 
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Estates for life, on continprency, iv. 26. 
by courtesy, iv. 27, (see Couriest/.) 
by d()\v'er, iv. .'j.'i-HI, (sec iMivcr , 
gciicriilri{^lits and duties of tenants, 
off (see Tenant.) 
forfeiture of, iv. <J3, 04. 
pour autre vie, iv. 25. 
for y<arSf iv. 07-126. 
defined, iv. 07, 
history of, iv. OT-106. 
terms iiiTelalion to, (sec Terms.) 
may coinincnee in fnforo, iv. 1()6. 
in land let on shares, iv. 108. 
defeated by merger, iv. 114, 118, 
(see Menjer.) 
defeated ])y ceisor or condition, iv. 

120, (see VonditiQu.) 
how forfidted, iv. 121, (see For- 
feiture. ) 

not to be granted for longer jieifod 
than estate of lessor, iv. 122. 
at ivill, iv. 127-134. 

wlicn terminated, iv. 14, 127, 128. 
when exiht, iv. 128. 
as afi'eeted l)y reservation of annual 
retJts, iv. 131. 
when possession is taken under 
license, iv. 132. 
turned into from year to year, iv. 

133. 

at sufcrance, iv. 134-130. 

upon condition, iv, 140-1.53, (see 
(kmdilion.) 

in reversion, (see Reversion.) 
in joint tenancy, and in tenancy in 
common, (see Tenants.) 
by mortgage, iv. 154. 
contingent, when contingent re- 
mainder, iv. 305, note (1). 
(Sec Remainder.) 

Estaii I lil, in personal property, ii. 453, 

iv. 321, I 

as to real property under devise, 
iv. 315. 

Estoppel, defined, iv. 202, 203. 

by matter of record, iv. 203. 
by matter in juiis, iv. 293. 
definition of, iv. 202. 
when deed of feme covert an, iv; 

295, note. 

of \vife in suit for dower, iv. 30. 
where one knowingly allows his 
own goods sold, ii. 670. 
in case of user of easement, iii. 502. 
where lease is, iv. 112, 113. 
in pais, not bar title to real estate, 

0 iv. 113. 

as to the wife, ii. 169, iv, 295, note. 
Estovers, common of, iii. 535, iv. 80. 

right of tenant to, iv. 127. 

Estray, ii. 459. 

Esirepeinent, iv. 87. 

Eviction, (see Rents,) iii. 625. 

from Avant of title, iv. 575, 576. 


I Eviction, suspends rent, iii, G25. 

I Evidence, in lil)el, i. C3.5-G42. 

0 [)inion of experts admissiblo in 
insnrdfcec, iii. 387, note. 
Excepta rei Judicatev, ii. 101 . 

Exception, in deed, what, iv. 508. 

' Excess, in the execution of powers, iv. 123, 

1 305, 396. 

i Exchantje, par of, iii. 168, 169. 
of land, iv. 514, note. 

Exchequer hills negotiable, iii. 95. 

Esxecutive department, nature and unity of, 
* i. 205, 296. 

responsible, i. 357, 358. 

I Execution, against (apiitahlc interest, ii. 

580, .582, iv. 350. note. 
exem])tion of goods from, iii. 64.5- 
, 647. 

will reach personal property sold 
in order to defeutit, iv. 496. 
staid by stop laws, iv. .50()-.509. 
of corporate franchises, ii. 346, 

. noto.» 

will reach resulting trusts, iv. 515. 
Avill not reach iiu(*arncd salary, iv, 
496. 

staid at law, to marshal assets, iv. 

484. 

interest of mortgagees not Id be 
sold on, iv. 192, note, 
in chancery, iv. 495, 406, note, 
of powers aided, iv. 388-305. 
purchaser under, must show a Judg- 
mc.nt, iv. 506. 
sheriff need not show Judgment, 
iv. 506. 

as to equities of redcinptit)n, iv. 

184-186. 

as to chattels, ii. 502, iii. 645, iv. 

.506. 

against a ship, iii. 188. 
asserted in equity, ii. 580, iv. 516. 
delivery of possession to j)nr(4iascr, 
iv. 514, note, 
when it divests liens, iv. 512, note, 
title by, iv. 403-400. 
by elu/it or extent, iv. 403^ 506, 512. 
colonial laws respecting, iv. 403, 
404. 

on personal property first resorted 
to, iv. 495. 

chancery process of, iv.*405, note, 
mode- and effect of sale under, iv. 

494-497. 

redemption of land by debtor and 
creditor, iv. 496, 498, 499. 
irregularity of sale by, how far ef- 
fective, iv. 498. 
valuation of lands sold, when al- 
lowed, iv. 500, 503. 
what interests are bound by, iv. 

• 500, 503. 

sheriff may not forcibly enter dwel- 
ling-house, iv. 500, note. 



692 


INDEX. 


Execution^ laws, stopping unconstitutional, j 

iv. 505. 

sale under, witliin the statute of 
frauds, iv. 507. 

lien of judgments, iv. 507“512. 
intcrforence of chancery, to en- 
force, iv. 512, 513. 
equitable interest not to be sold 
under, iv. 515. 

against partners, iii. 77, 79, 82. 
mortgagor’s inten'st before entry 
not lialde^to, iv. 182. 
one year’s rent first ]>ayablc, iii. 

G5(). 

Executors^ (see Administrator and Ad- 
mi nistratioru) 

de son tort, ii. 550, note. j 

liability of, ii. 55J, 552, and notes, 
liability for co-executor, ii. 553, 

, note, 

whether bound to ]dead statute of 
limitations, ii. 553, mote, 
rights and duties, on rendering uc- 
• counts, ii. 555, 55G. 

method of distribution by, ii. 559- 
572, (sec Distribution,) 
nature of their title, ii. 578, note, 
when entitled to residue, ii. 5()4. 
payments of, in their owm wrong, 
iv. 485. 

rights and duties, as to property in 
other states, ii. 575-585. 
by local laws, may sell real estate 
to pay debts, iv. 518. 
when to join in executing powers, 
iv. 373, not<‘, 375. 
when hoiiTid by directions in will, 
iv. 3G5, 3G8, 390. 
power to sell land, iv. 308, 373, 380, 
15, note. 

sales by, in New York, iv. 380. 
liable for devastavits, ii. 552, noie. 
their commissions, ii. 559, 5GO, 


Expectant estates, now contingent remain- 
ders in New York, iv. 307. 
Expet'.lancips, ii. 652, iv. 290. 

Expeditions in neutral territory against 
friendly pbwer.s, i. 131, 1,32. 
Ex post facto lam, wdiat, ir45G, (see State.) 
Extinguish nient of riglits, iii. 000,601. . 

of j)Owers, iv. 395. 

Extradition, 44, 45, note. 

of fugitives from justice, i. 39, 651. 

F. 

Factor, when sell on credit, ii. 861-8G3. 
his character defined, ii. 861. 
must sell for*inoncy, ii. 801. 

• notes taken by, w'hosc, ii. 862, 
his powers, ii. 854-881. 
payment may hc#nadc to, ii. 862. 
his duties, ii. 861-881 . 
del credere, commission by, ii. 864. 
has no authority to i)Iodge, ii. 863- 
869. 

owner of goods shi))|>cd in his 
name, &.c. ii. 869, 870, n. 
lien by, for advances, ii. 869, 870, 
887, (see Lien.) 
owner, upon sale by, may cull for 
})ay, ii. 862. 
purchaser from, when entitled to 
sel-uir, ii. 877. 
right of, to soli for advances, ii.888. 
property of j)rincipal in his hands, 
ii. 862, 863. 

damages for wrongful sales by, ii. 

888, (see Damages.) 
has insurable interest, iii. 452. 
construction of English act relative 
to, ii. 768, note. 
False affinnation, in sales of lands, ii. 630, 
644, iv. 559-563. 

Ftdse imprisonment , definition of, i. 643. 
action lies for, i. 651 . 


note. 

responsibility for .money invested 
])y them, ii. 551, note. 
mt?y be required to give sccuritv, ii. 

549. 

time to pay legacies, ii. 555. 
Executory \xi\iixcs\. assignable, iv. 294, 323. 
in tc jest devisable, iv. 323. 
interest checks on accumulation of, 
’ iv. 324-327. 
contracts under statute of frauds, 
ii. 716, note. 

trusts, iv. 342. 
devises, (.sere Devises.) 

Exemption of goods from execution, iii. 

630, 631*. 

Exercitor, defined, iii. 226. 

Ex parte paterna el inaterna, iv. 460. 
Expatriation, (see Allegiance.)*'’ 

Expectant estates preserved, iv. 284, 287. 


F'alse representation, (set^ /ie}>resentalions.) 
Father, may disinherit, ii. 224, iv. 639. 
titb; l)ydo.sccnt, iv. 492. 

(See Parents.) 

Fauces terra'., i. 406. 

Fealty, iW. 668, iv. 24. 

Fcarne^s treatise, i. 575. 

Fee, defined, iv. 3, (sec Estate.) 

simple, defined, iv. 4, (see Estate.) 
Federalist, its character, 261. 

Federal courts, not to interfere with state 
courts, i. 462. 

(See Courts.) 

Feme covert, bills payable to, by whom in- 
t dorsed, iii. 118. 

when deed of, an estoppel, iv. 295. 
may declare a use for her husband’s 
benefit, ii. 145, 
conveyance of land, ii. 144. 

(See Wife.) 
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Fences^ division, (see Easementn.) 
feoffee^ to uses, iv. 271, 278. 

Feoffmentj ori<;ibal etl'cct of, iii. 673. 

(8eo Deed,) iv. ,587. 
when it j)roduces a disseisin, iv 
588-592. 


Farm naturoi, animals, ii. 445. 

Ferry ^ right of, gives no right to land* on 
banks, iii. 555. 

power of state to grant, iii. 555. 
riparian proprietor first entitled to, 
iii. 555, 556. 
franchise of, rights and duties, iii. 

617, note. 

Fe^id or Fief, iii. 656, 663. 

FeMdal tenures, (see 'Ffaures.) 

Fictitious Jinns, law of New York in rela- 
tion to, iii. 30. 

Fidei cornmissa, iv. 14, 20, 21, ,330. 
Fiduciary ])roi)erty, cannot be purchased 
by trustee, iv. 412, 417. 
trust attaches to any benefit ob- 
tained by trustee, iv. 517. 
relations between parties, ii. 670, 
iii. GO, 61, iv. 424. 

Fi.fa. iv. 512. 

(See Execution.) 

Filuin jnedium aqmc, iii. 547, 565, 

Finch’s treatise., i. 570. 

Finder of goods, bis rights and duties, ii. 

457-459. 

Finding, property acquired by, ii, 457. 
Fines and ravecries, iv. 603. 


history and nature of, iv. 603. 
abolished in England, ii. 145, 

Fire, loss of vessel by negligence, covered 
by policy, iii. 415, 416. 
carrier liable when lost by, in his 
warehouse, ii. 827, note 
( 2 ). 

ca-rier liable wbcri lost by, on wa- 
ter, ii. 840. 

liability of tenant in case of loss 
by, IV. 93. 

liability of for injuries done by, ii. 

346, note. 

by negligence, liability fur, iii. 

579. 


companies, how formed in New 
York, iii. 456, note, 
when destruction by fire excuses 
rent, iii. 630, 631. 
insurance, iii. 486-497. 

(Sec /nstmmce against Fire.) 
Fisheries, internal, may he regulated by 
states, i. 495. 

Fishery, right of, iii. 541-549, 570. 

^See Incorporeal Hcreditoffients.) 
tree, iii. 542. 
several, iii. 542. 

FitzherherVs abridgment, i, 566. 

Fixtures, what arc, ii. 437-444. 

what arc in New York, ii. 440. 
when they pass with premises, ii. 

441. 


Flag of the enemy, i. 95. 

Flda, i. 563. 

Fotcland, iv, 521. 

Foreclosure, (see Mortgage.) 

Foreign attachment, (see Attachment.) 
commission to cruise, i. 111. 
bankrupt laws, ii. 536-541. 
insurances, taxed, iii. 507. 
hills of exchange, iii. 127. 
tribunal, legal cftect of sales of 
shij)s, by order of, iii. 192. 
prince or state may sue in U. S. 

* courts, i. 326. 

cannot be sued, i. 320. 
assigtimenis, ii, 536. 
public vcs.sels not sabjcct to local 
laws, i. 163, 164. 
marriages, ,ii. 64-68. 

(See Marriage.) 
divorces, ii. 85. 

(See Divorces.) 
judgments, i. 285, ii. 98-103. 

(See Judgments.) • 

property, when protected iv, war, i. 

66, 68, 76. 

voyages, iii. 252. 

Foreigners, their rights nnrl duties, i. 40. 
Forfeitures, jurisdiction of, in admiralty 
;ourts, i. 418^#i0. 

for waste, iv. 93 » 
by act of lessee, iv. 121. 
as a ])unishmeiit for crimes, ii. 504. 
and corrui)tion of blood, ii. 504. 
of lands, iv. 427-493. 
for breaches of condition, iv. 143, 
148. 

(See FseheMf.) 

distinguished I’rom csrdieat, iv. 491. 
corruption of blood abolished, iv. 

491. 

what title is acquired by, iv. 491. 
of tenant for life by conveyance, 
when, iv. 93, 492. 
(See, also, V/rmte.) 

Forged notes, cttect of j)aynicnt by banks, 
in. 1 13, 114, note. 

Forms of process, i. 441. 

Fortescue’s treatise, \. 564. 

Forwarding men, ii. 81 
Foundation walls, fight to dig in vicinity 
pf, iii. 580. 

reasonable care requiretf, iii. 580. 
local regulations of, iii. 582, 583, 
note. 

Franchise, defined, iii. 610. 

of ferry, its rights and duties, iii. 

618, note. 

what is interference with, iii. 618. 
right of state to interi'ere with, iii. 

619. 

(See Corporation.) 
wheff a turnpike road becomes pul>- 
lic, ii. 386, note. 
Frauds, statute of, when requires promise 
in writing, ii. 633, 716, 
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Frauds, as affecting trusts, iv. 344, 34.5. 
(See Deliver ij, Acceplance.) 
requires contracts relative to land 
to be written, iv. 107. 
13 and 27 Eliza., against fraudu- 
lent conveyances, iv. 557. 
what promises are within, ii. 717, 
718. 

of the memorandum required, ii. 

718. 

relative to articles to he manuhic- 
ti^red, ii. 720. 
covers interest in a i)ew, iii. 532, 
note. 

in caiscs of part performance, ii. 

710, note. 

as to guaranties, iii.. 17(1, 185. 
relative to sale of chattels, ii. 085, 
087, 088. 

as to interest in lands, iv. 533-541. 
as to leases, iv. 107. 
general j)ro visions of, ii. 090. 
part payrfnent under, wlieirto he 
• made, ii. 693, note, 

as to wills, iv. 027, 028, 032. 
as to eonsideration, Iii. 179, 181. 
does not recjuirc authority of agent 
to be in writing, ii. 850. 
FraM in sales, ii, 717-753. 

of ])roperty after judgment, ii. 717. 
when purchaser knows liimself in- 
solvent, ii. 719. 
when there is a trust in favor of 
vendors, ii. 720. 
inferred when there is no ehange eff 
possession, ii. 720-725. 
,‘)rcvcnts the title passing, ii. 720, 
when a question of fact for jury, 
ii. 725,‘ 733. 

want of change of possession, fni- 
Hid facie evidence of, ii. 

724-742. 

by way of mortgage, ii. 737-744. 
relative to auetioii sales, ii. 759. 
in sales of land and chattels, ii. 

073, (see Represent at ioii.) 
aif distinguished from gross neg- 
leet, ii. 781, 782. 

defined, ii. 070. 

what is eonstruciive, ii. 720, note, 
in i^signments, (sec Asskpimcnls.) 
in sii})pressing trutli. ii. 609-070. 
in alleging what is false, ii. 077- 

684. 

in marriage sottlcmcnts, ii. 1 79. 
in sale of expectancies, ii. 052. 
in sale of lands, ii. 592, 590, 077- 

685. 

constructive, ii. 672, 723-746. 
in fiduciary relations, ii. 670, iv. 

530. 

whether question of la^ or fact, ii. 

721, 727-734. 
By simulation and silence, ii. 669. 


Fraud in mlesj in gifts and conveyances, 

ii. .591-598. 

ip settlements, ii. 593, 594. 
in sales at auction, ii. 756-759. 
on marital right!, ii. 179. 
when judgments and decrees set 
aside for, ii. 070, note. 
^Fraudulent corweijances, iv. 5.59, 

.assignment to defeat creditors, iv. 

497, note. 

Fradulant rcprcscntaliousi (see Representa- 
tions. ) 

Freehold, defined, iv. 23, (see Estates tiiid 

Waste. ) 

division of, iv. 30, 81. 
in fu loro, iv.*2G9. 

Free ships, i. 135. 

Freight, definition of, iii. 300. 

mother of wages, iii. 200. 
carried by delivery of cargo, iii. 

300. 

when due in whole or part, iii. 

307. 

on outward voyage, Iii. 307, 308. 
goods n'.taincd till paid. iii. 308. 
lien on goods for, iii. 308, 309. 
consignee of goods, when liable 
for, iii. 310. 
on sale of part of goods from ne- 
cessity, iii. 311. 
assignee of hill of lading, when 
liable for, iii. .‘>10, 311 . 
embargo and blockade, efleet on, 
iii. 311. 

payment of, iii. 307. 
capture, effect on, iii. .312. 
deterioration of goods on vovage, 
iii‘313. 

live stock, freight on, iii. 314. 
extra, iii. 297, note, 
paid ill advance, when recovered 
hack, iii. 314. 
pro rala, when due, iii. 316. 
apportionment of, iii. .‘U7. 
earned in other vessels, iii. 296, 
297. 

defined as an insurable interest, iii. 

371. 

earned by neutrals carrying enc- 
my\‘< goods, i. 134. 
when earned by captor of enemy’s 
vessel, i. 141. 
transfer on ahandoiimcnt of ship, 

iii. 446-448. 

Freighter of ship, iii. 285. 

• ( See Charter-party. ) 

Fugitives, from justi<re, i. 050. 

co^istitutional provisions, i. 655. 
how far state executive may refuse 
to deliver, i. 651, 052. 
' upon what evidence arrest may bo 
made, i. 653, ,054. 
from justice, surrender of, i. 42. 
from service, mode of recapture, i. 

453. 
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Fugitives, from service, law of D350, rela- 
tive to, i. 454. 
from service, i. 651, note, ii. 297, 
note, 298, note. 

Fund to jmg dr^hts, iv. 482. 

Future estates, {^Ji^vises, Wills, Fstate,) in 
New York, iv. 325. 


G. 

Garnislnvnit , ii. 531-536. 

judgment in proceedings by, bind- 
ing, i. 280, (see Judgments.) 
General average, wlictlier Icruler on bot- 
tomrjf liable to, iii. 474. 
wbat, iii. 320. 

Georgia sialute code, i. 535. 

German confnh raeg, i. 225. 

Gestio negotlorii/n, ii. 852, 853. 

Gibbon on 1 dbtpidation, iv. 93. 

Gifts, ii. 588-004. 

kinds of, ii. 588, 589. 

inter vivos, ii. 589, 591. 

necessity of delivery, ii. 589. 

irrevocable, ii. 591. 

fraudulent, ii. 591-598. 

to wile, cliildreii, and creditors, ii. 

593-59vS. 

of chose.s in action, ii. 591. 
nius(( )iioiiis, ii. 599-00-1. 
in remainder, to unborn cbildrcn, 
iv. 321 , note. 
causa 7norlis, between husband and 
. wife, ii. 195. 

of personal property, when abso- 
lute, ii. 453. 

Gilbert, Lord Ch. Laron, works of, i. 572. 
Glanville, i. 501 . 

Gold, (see Mines,) 

Good ivili i>f partnership, effect of disso- 
lution on, iii. 77. j 
Goods, (see S<des and Representations.) ; 
extent of the words goods, wares, | 
&c., ii. 714, note. •[ 
risk on buyer, ii. 088, 089. , | 

neutral, in enemy’s ships, free, i. 

138. 

liable to captor’s freight, i. 141. 
casually lost, ii. 453. 
specific articles, ii. 701, 702, 707. 
Government, de facto, i. 27, 177. 
Grandchildren, iv. 394, note, (see Chil- 
dren.) 

Grand jury, i. 021. 

Grants, boumlcd on highways, iii. 574. 

bounded on streets, what passes by, 
iii^574, note, 
may be restricted by express! words, 
iii. 574. 

of lands or waters, iii. 562. 
of lands above tide, iii. 562. 
government, bounded on waters 
not navigable, iii. 5G2. 


Gi'ants, construction of, on navigable 
rivers, iii. 563, note, 564. 
of francliiscs, by state, liow con- 
strued, iii. 017. 
not good without consent of gran- 
tee, iv. .545, 540. 
by king or government, construc- 
tion of, i. 519, 551, iv. (see 
Deed . ) 

Greeks, their advance in national law, i. 

4, 5, 22. 

Greek goveiinnent in 1832, i. 26. 

Green H'ieh h^pilat, iii. 257. 

Gross neglert delined, ii. 781, 783, (see 
Negligence.) 

Grolins, effect of Ids writings, i. 16. 
his successors, i. 18, 20, 
oj)ini()n on^cai)ital j»unishmcnt, i. 

626. 

Growing erops, iii. 6‘13, 641, iv. 507, 508. 
Guarantee, mereanfile, defined, iii. 170. 

when indorsement is not, iii. 121. 
statute of frauds as Jo, iii. 170. 
coUvsideration must ap])ear^ in, iii. 

177. 

what consideration sufiicient, iii. 

177-183. 

when indorsement not, iii. 181, 182, 
f83. 

when discharged by laches, iii. 182. 
construction of, continuing and 
Urnilcd, iii. 182, 183. 
not separately ncgotiahlc, ii. 770, 
note, iii. 184. 

Guardians, several kinds of, ii. 244. • 

by nature, ii. 244-240. 
when chancery will interfere with, 
ii. 245. 

by nurture, ii. 240. 
ill socage, ii. 247-249. 
luay not transmit or assign tlicir 
trust, ii. 248. 

ill New York, ii. 249. 
testamentary, ii. 249-252. 
testamentary, may he removed, ii, 
251, note. 

marriage of fciiialo or of h(#r ward, 
ii. 251. 

when married women may he, ii. 

251, note. 

one of, maintains action against 
another, ii. 252,^note (1). 
distinction of^ by nature and socage, 
ii. 252. 

chancery, what^ ii. 252, 256. * 

may bo compelled to account, ii. 

257. 

authority of, over property and 
person of wards, ii. 253, note, 
' 254-264. 

power over real estate, ii. 254-256. 
ad Utefh, ii. 256. 

not to make profit of their trust, ii. 

257. 
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GmrdianSf liability of, for money misap- 
plied, ii. 257-264. 
liability of as trustees, ii. 257-264. 
must not allow ward’s money to 
lie idle, ii. 260. 

Guardian and ward, ii. 244-264. 

dealings between, ii. 257, 258, 670. 
Guardianship, personal trust not trans- 
missible, ii. 248, 308, 313. 
ceases as to females, on marriage. 

ii. 251. 

Guatemala, treaty with, i. 165. 

Guest, (see Jmiheepcr.) * 

G'ttidoa, iii. 461. 


II. 

» 

Habeas corpus, writ of, i. 643. 

act of 31 Charles II., c. 2, i. 643. 
New York statute relating to, i. 

645. 

' when habeas co?'ptis does not lie, i. 

, 648. 

to remove a foreigner from state 
jurisdiction, i. 3.35. 
when granted by United .States 
courts, i. 3.30, 333, 359, note, 
jurisdiction of state courts in re- 
spect to, i. 448. 
in cases of fugitives from service, 
i. 4.53. 

granted to parents for the recovery 
of children, ii. 202, 228, note. 
Ildbreditas luctuos(t, iv. 451. 

Hale, Sir Matthew', Pleas of the Crown, 

i. 573. 

Half-blood, ii. 569, iv. 458-464. 

IJailam, on the Middle Ages, iii. 663. 
Hamilton, Alexander, on confiscating 
debts, i. 74. 

character, as commercial lawyer, 
iii. 18. 

Hanseatic league and code, iii. 13. 
Hardiviclce, Lord Cb., i. 55G. 

Hawkins, on criminal law, i. 573. 

Head ofnlepartmevts, their amenability, i. 

313, 431. 

Heir, effect of a devise to, iv. 614. 

when necessary to create a fee, iv. 

5-8. 

when words of purchase, iy. 254. 
use of the term in grants, iv. 5-8. 
lineal, iv, 444. 

debts of ancestors, iv. 479, 480. 
collateral, iv. 455. 
civil law us to, iv. 452. 
right and lawful in a will, iv. 

660. 

may take as a devisee, iv. 478, 
note. 

dealing with expectandfes, ii. 646. 
Heirlooms, defined, ii. 437. 

Herbagt in land, iv. 535, 536. 


Hereditaments, defined, iii. .531-534. 

(See Incorporeal HerediUimenls.) 
High and low water mark, as to jurisdic- 
tion, i. 405, 

High sem, what, i. 406, 408. 

Highway, defined, iii. 57,f- 

soil in, ownership of, iii. 573. 
adjacent owners, right of, iii. 574, 
575. 

owmer of soil, when liable for dam- 
ages, iii. 574, note, 
dedication of, iii. 574, 575. 
grants, bounded on, iii. 574, 575. 
in western waters, iii. 563. 
in navigable streams, iii. 561, 
in fresh-wat#r rivers, iii. 544, 545. 
what facts constitute dedication of, 
iii. 574, 575, 604. 

(See Dedication.) 

Hiring of chaiieh, ii. 809. 

History of the law of nations, i. 4-20. 
American Union, i. 212-230. 
of treatises, i. 561-576. • 

law reports, i. 542-560. 
civil law, i. 577-609. 
domestic slnvery, ii, 283-207. 
properly, ii. 399-406. . 
maritime law, iii. 1-19. 
of writers on bills and notes, iii. 

185-189. 

writers on insurance, iii. 457-466. 
tenure, iii. 656-681. 
treatnient of Indians, iii. 505-530. 
rule in Shelley’s case, iv. 248-267. 
executory devises, iv. 297-301. 
uses, iv. 337-349. 

alienation, iii. 056-682, iv. 520-524. 
devises, iv. 600-603. 
lloharCs reports, i. 546. 

Hohbe’s theory, i. 58. 

Holidays, notes falling due on, iii. 140. 
Homage, iii. 678. 

Home port, iii. 241. 

Homestead, exemption, iii. 646, 647. 
Homicide, when justifiable, i. 630. 
llomine replegiando, i. 453, 650. 

Horace, ii. 78. 

Hospital, Greenwich, iii. 257. 

Hostage, i. 117. 

Hostile, embargo, i. 70. 

character, by holding lands in ene- 
my’s country, i. 84. 
character, by residence, L 86. . 

by colonial trade, i. 90. 

English rule, i. 91. 
when person or property is, i. 83- 
98. 

cl\ar^ter, when acquired by traf- 
fic, i., 84, 89, 91. 
character, when acquired by sailing 
under enemy’s flag, i. 95. 
Hotchpot, ii. 566, note, iv. 479, 625. 

House of liepresentatives, i. 238. 

members elected by districts, i. 244. 
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liubner, i. 92. 

Husband and Wifi, law of, ii. 112-19.'). 

when joili in suit, ii. 118, 127, 134, 
187. 

one person in law, ii. 1 12, 1 19, 162. 
rights untlcr joint conveyance, ii. 

119. 

survivorsliip between, ii. 121, L34. 
separate agreements between, for 
separation, not protected, ii. 182, 
183. 

rights and duties of, after separa- 
tion, ii. 183. 
covenants of, with trustees for sep- 
aration, ii. 18.3, 184. 
cannot be witiK'^isos for or against 
each other, ii. 184, 185. 
history of law, and civil law rela- 
tive to, ii. 18.5-191^. 
Husband, right of, to change domicil of 
wife, (sec Domicil.) 
right of, as ad'ceted by domicil, 
(see Dofincil and Jax loci.) 
(Sec )yijh, Handatfe and Divorce.) 
right to wife’s land, ii. 115, 132, 
158, note (1 ). 

right to wife’s life estate, ii. 121. 
right to wife's chattels real, ii. 121. 
right to wife’s cboses in action, ii. 

122-135, (see ('hoses in Action.) 
right to administer on wife’s estate*, 
ii. 123. 

by what title he takes wdfe’s cboses 
in action, ii. 125, 134. 
right to wife’s personal property 
in possession, ii. 135. 
liable for wife’s debts, ii. 136-138. 
liable to maintain wife, and furnisli 
lier necessaries, ii. 138-143. 
not liable wlien wife elopes, ii. 141, 
142. 

liable, when he drives his wife away, 
ii. 140, 14*1. 

liable for wife’s torts, ii. 143, 144. 
not liable beyond sej)arate mainte- 
nance, ii. 157, 186. 
when he may give property to his 
wife, ii. 161, 162. 
right to wife’s paraphernalia, ii. 

161, note. 

accountable for wife’s separate es- 
tate, ii. 164. 

when ho must sue alone, ii. 187. 
control of, over his wife, ii. 188. 
action given to representative on 
death of, (in New York,) ii. 189, 
note. 

wife’s equity, ii. 129-135., 
not bound to make wife convey, 
ii. 171. 

elopement of wife, ii. 141. 
cannot contract with wife, ii. 112. 
seised by%ntirety with wife, ii. 118. 

iv. 411. 
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fli/potheca, ii. 799, iv. 157, note. 
Jl^polhecalion of ship by master, iii. 242. 

I. 

Idiocy, as affecting contracts, ii. 607. 

^diots, not capable of contracting mar- 
riage, ii. 40, 41. 
Ignorance, of law, no ground for relief, ii. 

683, 684. 

of fact, ground for relief, ii. 683, 
684. 

llhgtd eo7ttracts, bow afleclcd by foreign 
law', ili. 365, 36G. 
when void for illegality, ii. 635, 
'637'. 638, 681 . 

Ilhigitimate r.hildvcn, (see Children.) 

when saved in void marriages, ii. 

69. 

when legatees or devisees, iv. 413, 
note. 

Illusory apgoinhnenfs, iv. 392. 

Jmmobiliu sitim sojuunlnr, ii. 31, 572, iv. 

" 627. 

Imjuachnimts, i, .313. 

Implication, d('vi.se by, iv. 661, 062. 

Implied I'i’ vocation of a will, iv. 638-65 J. 
Im/mrt dut{c.<i, \. 271. , 

Imposts, laid t)y slates, i. 438-441. 
Imprcs.sme7it of seamen denied by United 
Stat<‘s, i. 162, note. 
Imjirisonmcnt for debt, ii. 523-528. 

relief from, by habeas corpus, i. 644. 
for debt, abolished in yarious stales, 
ii. 531, note. 

Improvements, internal, by congress, i. 292. 

293. 

of property, right to reeovea* for, 
ii. 417-423. 

mortgagee’s claim for, iv. 195. 
Inadequacy, (see Price.) 

Incestuous marriages, ij. 48. 

Incorporeal hereditaments, iii. 531-655. 
defined, iii. 531. 
right in a ])ew, w'hat, ili. 532. 
bow qualified, iii. 532, 533. 

. Right of common, iii, 53.5-54'*!. 

defined, iii. 535. 

Pasture and estovers, iii. 536. 

common af)pen(lant, iii. 5.36, 537, 
common appurtenant, Vc^. 536, 537. 
ii||w be apportioned, iii. 537. 
b^w extinguished by alienation or 
purchase, iii. .537, 538. 
how affected by descent, iii. 541. 

2. Common of piscary, iii. .541-549. 
common of fishery, iii. 541. 
free fishery, iii. .541. 
several fishery, iii. 54.1. 
distinction between common fish- 
ery and common of fishery, iii. 

" 542. 

fresh-water rivers, fishery in, iii. 

‘.542-549. 
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Incorporeal hereditaments. 

property in fresli-water rivers, Hi. 

549. 

property subordinate to highway, 
iii. 549. 

fishery in navigable rivers, iii. 547- 
549. 

fishery in sea and its arras, com- 
mon, iii. 544-549. 
Statute regulations of, iii. 545. 
remedies for disturbance of, iii. 

546, 550. 

3. Easements^ iii. 550. 

easements defined, iii. 550. 

1. Waysy iii. 551-500. 
dciincd, iii. 551. 

ferry, right to, iii. 553, 554, note, 
ways from necessity, iii. 555. 

(See 11 ays.) 

2. litparlan rights, iii. 560-572. 
ownership of lands on tide waters, 

iii. 561,502. 
on land.s ‘^above tide, iii. 548, 562, 
563, 569. 

state owns below high water, iii. 

561. 

grants of lands on tide waters, iii. 

561. 

grants of lands above tide, iii. 561. 
change of river’s course, effect on, 
iii. .565. 

alluvion, doctrine of, iii. 565, 566. 
(8ce Alluvion ) 

islands, in rivers or sea, iii. 566. 
sea-shore dciincd, iii. 571. 
shore of rivers defined, iii. 561. 

(8ce Boundaries, Grants, liivers, 
Waters, &c.) 

3. Jlighwaifs, defined, iii. 572. 
ownership of soil in, iii. 573. 
adjacent owners, right of, iii. 573, 

574. 

grants bounded on, iii. 574, 575. 
dedii’ation of, iii. 574.. 

4. Servitudes and vicinage, identical 

with easements, iii. 576. 
(See Easements.) 

Parly walls, iii. 579. 
right to support, iii. 580. 
foundation walls, iii. 580. 

(Sot Easements.) 

local regulations of, iii.||p 1-582, i 
^ notes. ’( 

division fences, iii. 582, 583. 
local laws relipecting fences, iii. 

583, 584, notes, 
running waters, iii. 585-590. 
owner of soil right to water, iii. 585. 
duty to adjacent lands, iii. 586. 
right of owner defined, iii. 586. 

5. Easemerds, acquired, lost by* 

prescription, iii. 590. 
gained by twenty years’ user, iii. 

‘ 590. 


I Incorporeal hereditaments. 

nature of the user, iii. 590-596. 

(See Prescription.) 

ancient lights, doctrine of, iii. 597- 

c 600. 

acquired by twenty years’ user, 
iii. 597. 

6 . Easements, lost by abandonment, 

iii. COO. 

non-user for twenty .years, with cor- 
roborative facts, iii. 601. 
unity of possession extinguishes, 
iii. 603. 

7. Easements, lost by dedication, iii. 

605. 

dedication ^alid without grantee, 
iii. 605. 

what length of user only consti- 
tutes, iii. 606. 
wliethcr acceptance by puldic ne- 
cessary, iii. 606, 607. 

8. Rights by license, iii. 608. 

parol liceiist acted on irrevocable, 
iii. 609. 

temporary license ceases, iii. 609. 
difference bctw'een license and case- 
ment, iii, 609. 
when license must bo in writing, iii. 

609. 

4. Offices, iii. 610-616. 

not incorporeal hereditaments in 
United States, iii. 612. 
(See Offices.) 

5. Fratichise, defined, iii. 61 6. 

of ferry, its rights and obligations, 
iii. 618. 

what is interference with, iii. 618. 
right of state to alter grants of, iii. 

618. 

6. Annuities defined, iii. 620. 

incidents of life, iii. 620. 

7. Rents, iii. 621. 

(See Title, Rents.) 

Indefinite failure of issue, iv. 312-321. 
Indenmitu for property, (i^c Property.) 
Independence, declaration of, i. 219. 

Indiana Reports, ii. 183. 

Indians, their original title to lands, i. 280, 
iii. 505-530 

not citizens, ii. 39. 

their relations to the whites, iii. 

505, 530. 

policy of New York towards, iii. 

617, 520. 

rights of, ii. 39. 
countiy, iii. 525. 

late federal legislation in respect to, 
r iii. 525-530. 

made slaves, iii. 522. 
annuities to them by congress, iii. 

526, note. 

Indictments, i. 621. 

Infants, rights and liability# of, ii. 266, 274. 

( See Children and ^Necessaries . ) 
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Infants, when fathers allowcrl for mainten- 
^ auce of, ii. 199. 

of majority of, ii. 265. 
acts of, when void or voidahle, ii. 

266-273. 

acts of, ’generally only voidable, ii. 

267. 

acts of, when to be avoided or ’con- 
firmed, ii. 270-273. 
lands of, may be sold, ii. 2.59. 
acts, hov avoided, ii. 270, 271. 
when ratification of acts of, infer- 
red, ii. 272. 

what acts of, arc binding, ii. 273, 
279. 

what arc necessaries for, ii. 274. 
not protected in their fraiidiilent 
acts, ii. 275. 
when husband liable for debts of 
wife, ii 275. 
are liable in actions, ex delicto, ii. 

277. 

may make will, ii. 278. 
may act as* executors, ii. 278. 
when entitled to their earnings, ii. 

202 . 

may contract marriage, ii. 279. 
day given, when of age, ii. 282. 
mav make marriage settlements, i. 

279. 

may bar rights of dower, ii. 279. 
suits in equity, again st,*ii. 280. 
en ventre sa mere takes contingent 
remainder, iv. 281. 
as to execution of powers, iv. 369, 
394. 

property of, how managed in chan- 
cery, ii. 257-261, 
testaments by, at what age valid, 
ii. 278, iv. 613. 
tlif ir marriage settlements, ii. 279. 
when cbrnj>ctent to act as execu- 
tors, iv. 636. 
allowance for tlieir maintenance, ii. 

199. 

laws regulating labor of, ii. 308. 
Infanticide, ii. 226, 227, note. 

Injideh, opinions concerning, i. 11. 
Influence, undue, of attorneys, ii. 673, iv.« 

527, .528. 

Informations, i. 621. 

Inheritance, (see Descent.) 

Injunction, not to be granted by federal 
courts to restrain state, i. 462. 
when federal courts may grant, i. 

341. : 

not to bo granted by state courts to . 

restrain feder|il, i. 459. 
to protect equitable assets, iv. 484 
note. 

to protect copyright, ii. 493. 
to protect private rights, ii. 42.3, 
note. , 

Tna vigahility, iii. 432. 


Inns, defined, ii. 819, 820. 

Innkeepers, responsibility of, ii. 817, 819, 

note. 

not hound to furnish business 
rooms to guests, ii. 823, 821. 
who are, ii. 822. 
right of lien, ii. 881, 891. 
who might heeorno at common 
law, ii. 822. 
bound to receive guests, ii. 823, 
824. 

right of, to sell, ii. 891. 

Inquest of t.llicc, ii. 16, 24. 

Insanity, ii. 606. 

what degree of, incapacitates a tes- 
tator, iv. 519, 520. 
as nfiiicting contracts, ii. 606-610. 
hi solido, iii. 32, .34, 221. 

Insolvency, what, ii. 508. 

Insolvent laws, cflect of discharge under, 
ii. 516-520. 

assignments under, ii. 521, .525, 
52S-.534. 

relative to imprisoned debtors, ii. 

r>23. 

assignees under, trustees, ii. 535, 
.536. 

as affecting foreign property, ii, 
r).3(>-.541 . 

tlieir constitutionality, i. 473. 
purchase inside of an insolvent, ii. 

724. 

corporation, ii. .396-398. 
as affecting contracts, (see Ohliga- 
tious of (onlraiis.) 
state, discharge under, when valid, 
i. 472, 475. 

how far constitutional, i. 472-474. 
Inspection laws, state may regulate, i. 492, 

493. 

Instance court in admiralty, what, i. 392, 
394, 422, 426. 

Instruction of representations, right of, i. 

618, note. 

Insurance, nature of the contract of, ii. 

682, note. 

marine, iii. 349-462. 
definition, iii. 349. 

1. Parties to the contract, iii. 349. 

property of alien enemies not in- 
surable, iii. 349-353. 
state laws as to foreigA insurers, 
iii. 353, note. 

2. Policy shall be in writing, iii. 354. 

alteration in,^ without consent, iii. 

355, note. 

on ship, what it covers, iii. 355. 

** whom it may concern,’^ effect of, 
iii. .‘155. 

** lost or not lost,’^ effect of, iii. 356. 
what interest insured by general 
• terms, iii. 355. 

rules of construction of, iii. 318, 
358, 359. 
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Insurance, made by brokers or factors, iiif Insurance. 

361 . 7. Representation and warranty, iii. 383- 


assijjnment of, iii. 361. 
cbmsc against assignment, iii. 360, 
note. 

on time, iii. 418, 
on cargo, iii. 421. 

interc.st in the property at .time of 
insurance and loss, iii. 3.'i.5, 
356, note. 

on outward and lioincwanl voy- 
ages, iii. 422, 423. 

3. Insurable interest, iii. 362, 378, note. 
And heroin 

I. Of illicit trade, iii. 362. 

on unlawful voyage void, iii. 363, 
304. 

on trade, proliibited by foreign 
countries valid, iii. 36.5-369. 
the foreign proliil)ition must he 
disclosed, iii. 369. 

2 . Contraband of twr, insurable, iii. 368. 

nature 06 goods must be disclosed, 
iii. 369. 

3. Seamen's wages not insurable, iii. 

370. 

wages already carried, insurable, 
iii. 370. 

4 . Freight, profits and commissions, in- 

surable, iii. 370-376. 
freight, as insurable interest de- 
fined, iii. 371. 
when risk on freight commences, 
iii. 371. 

profits and commissions of con- 
signee insurable, iii. 372. 
on live stock, iii. 358. 
goods on deck, iii. 358, note, 
interest of time and insurance and 
loss, iii. 356, note. 

4. Of open and valued policies, defined, iii. 

373. 

valued policy on profits, iii. 374. 
valuation in policy, generally con- 
clusive, iii. 374. 
valuation, true measure in partial 
or total loss, iii. 375, 376. 
when valuation opened, iii. 375. 

5. Wager policies, iii. 376. 

wliat is insurable interest, iii. 376. 
currier may insure, iii. 377, note, 
wager policies illegal, iii. 378, 379. 

6. Re-assurance defined, iii. 379. 

prohibited in England, allowed in 
* U. S., iii. 382. 
distinct from primary insurance, 
iii. 3S0. 

double insurance, what, iii. 381. 
contribution of underwriters, iii. 

382, 383. 

double satisfaction not allowed, iii, 
* 382. 

clause in American policy against 
contribution, iii. 383, note. 


398. 

duty of assured to communicate, 
iii. 383, 384. 

representation defmed, iii. 384. 
what facts need not bo communi- 
cated, iii. 385, 386, 387. 
representations to underwriter ex- 
tend to all, iii. 385. 
agent’s reprcscnfiitions binds, iii. 

. 388. 

materiality of facts, questions for 
jury, iii. 387. 
opinion of witnesses, when admis- 
« sihle, iii. 387, note. 
Warranty, distinguished from rep- 
resentation, iii. 384. 
implied, as to sea-worthiness, iii. 

391, note. 

usual implied warranties, iii. 392. 
express, must appear in policy, iii. 

394. 

strict performance of, required, iii. 

394. 

usual express warranties, iii. 396. 
neutrality, warranty of, iii. 397. 
against illicit trade, to what it ex- 
tends, iii. 401. 

8. Perils within the polieg, iii. 398. 
what risks not to bo insured against, 
iii. 398. 

embargo, foreign or domestic, in- 
snrabh; against, iii. 399. 
interdiction of comm(‘r(‘(‘, when in- 
surable risk, iii. 400. 
memorandum clause, excluding 
risks, iii. 401. 
its us.ual contents, iii. 402. 
meaning of “ average ” in clause, 
iii. 402, note, 
whether clause be except ion or 
condition, iii. 402. 
total loss, within clause, iii. 403- 
407. 

usual perils covered by policy, iii. 

407. 

negligence of master, &c. covered, 
iii. 407, 408. 
inherent defects, not covered, iii. 

408. 

missing vessels, when presumed 
lost, iii. 410. 
rule, causa proxima spectatur** iii. 

410. 

collision, damage by, when covered, 
iii. 411, note. 
^%‘iges and provisions during deten- 
tion, iii. 412. 
words “thieves,*' &c. how con- 
strued, iii. 413, 414. 
loss by fire, iii. 415. 
barratry, what, iii. 415. 
arrest of the ship, iii. 414. 
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Insurance, 

9. Voyage, iii. 418. 

1. VVhen jvsk corwmewccs, iii. 419. 

** at and from,” construction of, iii. 

419. 

when risk ends, iii. 420-424. 
liberty to ‘‘ touch and stay/* eft'ect 
on risk, iii. 4121. 
substituted cargo, iii. 423. 
when risk commences on frcitrht, 
•» iii. 423. 

where freight is valued, iii. 424. 

2. Deviation, detined, iii. 424. 
what justifies, iii. 425. 

how. permitted, by liberty to “touch 
f and stay,” iii. 426. 
intention to deviate, effect of, iii. 

428. 

liberty “to chase,” iii. 428. 
identity of voyage, iii. 429. ♦ 

alteration of voyage, and deviation, 
iii. 429. 

10. Duties of insured on /o.s\s*, iii. 430. 

constructive total loss, iii. 430-448. 
1. Abandonment, iii. 430. 
to be made in reasonable time, iii. 

432. 

necessary only, on constructive 
loss, iii. 432, 433. 
what justifies, iii. ^32-441, 442. 
stranding, when total loss, iii. 435. 
abandonment once made, binding, 
iii. 437, 440. 

waiver of abandonment, iii. 440. 
loss of voyage, when loss of ship, 
iii. 441. 

“one half value,” meaning of, iii. 

443, 444. 

allowance of one third new fur old, 
♦ iii. 444, 445. 
after abandonment, master agent 
of insurer, iii. 444. 
abant^onmont of freight, iii. 446-7. 

2. Adjustment of partial loss, iii. 448. 
in open polices, value of goods es- 

ti mated, iii. 450. 
valuation when goods arrive dam- 
aged, iii. 450. 
adjustment under memorandum, 
iii. 451. 

adjustment of particular average, 
iii. 451, note, 
extraordinary expenses, on whom 
chargeable, iii. 452. 
expenses beyond total loss, when 
allowed, iii. 454. 

3. Return of premium, iii. 454, 
when returnable, iii. 455. 
when retained, iii. 455. * 
when apportioned, iii. 455. 

sale of damaged ship by master, 
iii. 445. 

Mutual Insurance Companies, statute 
of New York, iii. 456, note. 
69 * 


Insurance, 

premium notes to, how given, ne- 
gotiated, iii. 457, note. 
W riters and treatises on Insurance, \i\. 

457-466. 

Insurance of Lives, iii. 479, 486. 
nature of, iii. 479. 
insured must have interest, iii. 481- 
483. 

what is insurable interest, iii. 482, 
483. 

when ‘wife may insure husband’s 
* life, iii. 483, note, 

usual terms- and conditions, iii. 484. 
warranties in, construction of, iii. 

485. 

concealment or supj)r(iSsion, effect 
, of, iii. 456. 

Insurance against Jire, iii. 486—188. 
general nature of, iii. 4 86. 
ordinary classes of hazards, iii. 

. 486, note, 

taxes on foreign insurers, iii. 488, 
, note. 

insurable interest, what, iii. 489. 
special interest to bo disclo.scd, iii. 

490. 

“ whom it may concern,*^ effect of, 
iii/491. 

terms of policy, iii, 491-497. 
duty of disclosure, iii. 492. 
representations, how construed, iii. 

492. 

warrailties in, iii. 493. 
power of insured to alter building, 
iii. 49.5. 

enhancement of risk, iii. 495, note, 
clause against assignment, iii. 496. 
mode and effect of ussignmont, iii. 

496, 497, note, 
adjustment of lo.ss, iii. 497. 
indirect and consequential damage 
' not covered, iii. 498, note, 

loss, how far to he certified, iii. 499, 
strict compliance with conditions, 
iii. 499. 

mortgagee's interest in mortgagor’s 
policy, iii. 500, note. 
Insurrection, how put down by stafes, i. 

455. 

Intercourse, with an enemy, illegal, i. 77. 
Interest, an rent in arrear, iii. d52. 

according to what law computed, 
ii. 621-624. 

against trustees, ii. 262, note, 
on maritime loans, iii. 469,470. 
on incumbrances, iv. 83. 
Intermediate profits, iv. ^26. 

Internal mproveumits, by congress, i. 292, 

293. 

International law, i. 62. 

Interpleader, ii. 787. 

Interpretation of treaties, i. 184. 
of the constitution i. 262 
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Interpretation of statutes, i. 519, 525, 529. 
of wills, iv, 654. 

(See and Contracts.) 

Interme termini, what, and its nature, iv. 

112 . 

Intervention, rights of, i.'21, 24. 

when justifiable, i. 24, 26. 

Intestacif, what, ii. 541. 

Intestate, estate of, sold to pay debts, iv. 

519. 

distribution of effeets, ii. 559-587. 
offeet of domicil, ii. 571. 
Intoxication, as afiecting contracts, ii, 608, 
^ 609. 

Invalidity, (see Void.) 

Inventory, ii. 551. 

Islands, formed in sen, or rivers, iii. 566. 
(See Alluvion.)** 

Issue, more extensive than cliildren, iv. 

479. 

of dying without, in respect to real 
estate, iv. a 1 5, 322. 
of indefinite failure of, iv. .310, 
of dying without, as to chattels, iv. 

. 319-.322. 


J. 

Jarman, on wills, iv. 613. 

Jeopardy, putting a jturty in, i..622. 
Jesuits, banished, ii. 39. 

Jettison, its nature, iii. 320. . 

regular j(‘ttison, what, iii.. 327. 

(See Average.) 

Joint creditors, iii. 26. 

owricr.ship, in personal propertv, ii. 

447. 

debtors, ii. 508, note, 
owners of per.souaI property, riglit.s 
between, ii. 447. 
powers as to lands, iv. 373. 
stock companies, right of in New 
York, ii. 322, 323, note, iii. 24. 
tenants, interest of, not devisable, 
iv. 626. 

(Sec Tenants.) 

Join^ stock banking companies, ii. 323, 

note. 

Jointure, effect of, settled on infants, ii. 279. 

bai^ dower, iv. 59. 

Judges, how appointed, i. 316. • 
their support, i. 317. 
term of office, i. 317-320. 
term of officav in the .several states, 
i. 320-.323. 

how and by whom impeached, i. 

320-323. 

of U. S. may grant ne exeats and 
injunctions, i. 332. 
foreign, when eonclu.sive,ii. 98- 
' 103 

execution of, in Europe, ii. 105, 

,.in France, ii.* 103. 


Judgments, in rem^ conclusive, ii. 100. 

no foreign sovereignty obliged to 
execute, ii. 100. 
when it may be questioned, ii. 100, 
101,102. 

when in admiraltV'courts, ii. 102. 
of tribunals of other states, i. 283. 
faith due to, when duly authenti- 
cated, i. 263. 
nul ticl record, when good plea to, 

i. 284. 

of justice of peace, not within con- 
stitutional provisions, 
i. 286. 

remedy on, subject to legislation, 
' * i. 472. 

defendant must have due notice of 
suit, i. 284, 285. 

what is such notice, i. 284, note, 
of appearance by . attorney, i. 285, 
note. 

jurisdiction of court rendering, may 
be iiKpiired into, i. 284, 285. 
in rem. i. 286. 

when lien in federal courts, i. 266- 
270. 

lien of, on lands, iv. 196, 199, 201, 
.507-513. 

when jiresumed satisfied, iv. 508. 

in equity iv. 513. 

interest bound by, iv. 515. 

of his peers, i. 624. 

in trespass and trover, effect of, ii. 

506, 507 

Judicial dejmrtrnent. 

power, where vested, and its extent, 
i. 316, 324, 329, 342, 346, 357, 
362, (sec iSujmme CdHtrt.) 
oxtei^ of jurisdiction, i. 324-328. 
sales, no warranty, iv. 500. 
powers of, conlerred upon state 
courts, i. 342. 
power, by whom disj>osed of, i. 3,50. 
decisions, evidence of conimou law, 
i. .536, 540, 541. 
reports of, i. 542, 543. 
function, in what different from 
ministerial, .iii. 615. 
Judiciary may declare laws unconstitu- 
tional, i. 504. 

Jura sumnii imperii, i. 221. 

Jura uxoris, ii. 116. 

Jura mariti, ii. 124. 

Jurisdiction, court rendering foreign judg- 
ment must have, I. 284, 
286. 

of courts, (sec Courts, Supreme 
, Court, Judicial Department.) 
of state court, of trespasses com- 
mitted in other states, i. 341, 
ii. 637, note, 
of equity courts, as to foreign lands, 

ii. 637. 

national, over seas, i. 29, 33. 
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Jurisdiction^ of ambassadors and consuls, 
when exclusive, i. 56.' 
ns affected by priority, ii. 105. 
Jurifijfrud.ence, national progress of, i. 496, 

501. 

when nrfiteriality of facts question 
for, iii. 

judges of facts and motives, i*! 640. 
trial by, secured by rimgna charta, 
i. 62'3. 

constitutional provisions as to, i. 

624, note. 

Jus accrescondi, iv. 408. 

Jus civile. Pajdi iimum, i. 580. 

Jus in rein et in re, i. 186. 

Jus pretoriinn, i. f)92.»» 

Jus publicum, in rivers, iii. 549, 559, 562, 

573. 

Jus hanseaiirum, iii, 14. 

Jus post/iminii, ii. 764. 
what, i. 119. 

when it takes effect, i. 120. 
how long it subsists, i. 120, 121. 


K. 

Kindred, degrees of, how computed, ii. 548, 
562, (see Distribution,) iv. 470. 


L. 

Labor, price of, regulated bylaw, ii. 414. 
Lading, chartered vessels, iii. 287. 

Lakes, iii. 562, note. 

W'ithin admiralty jurisdiction, i. 

408, 422. 

Land, defined, iii. 531. 

(Sec K'xecuiois and Executions. ) 
ill the United States territories, i. 

280, 28 i 

distribution of the proceeds, i. 283, 
note. 

when considered as money, ii. 259. 
what the term embraces, iii. ,531. 
contracts for sale of, to be in ^’s^’it- 
ing, iv. 107, 536. 
conveyed by writing, iv.539. 
when deed requisite, iv. 540. 
foundation of title to, iii. .501-530, 
(.see 7 />/<-’. ) 

may be entered on in cases of ne- 
cessity, ii. 423, 433. 
Landlord, when bound to repair, iv. 126, 
127, note (c), (see Tenant.) 
right of action by, for injury to tlie 
freehobl, i v. 1 27, notff,(see Notice.) 
not bound to repair, iii. 631. 

(See Rents.) 

summary proceedings to recover 
premises, iii. 641, 648. 
claim against execution to one 
year’s rent, iii. 650. 


Landmarks, iv. 564. 

Lapsed devise and legacy, iv. 665. 

Latrocinhun, iii. 413. 

Laiv,inunicij>al, definition of, i. 502. 

composed of written and unwritten 
law, i. ,502. 

Law of nations, definition of, i. 1. 
its foundation, i. 1,2, 3. 
history of, i. 1-20. 
liistory of, among the Greeks, i. 5. 
history of, among the Homans, i.6. 
history of, in the middle ages, i. 8. 
infilicnccti by Christianity, feudal 
system, chivalry, tnaiiics and jne- 
cc.ilcnce among nations, i. 10, 12, 
offences against, i. 191. 
the evidence of it, i, 19, 20, 81. 
its uppli(tf\tion to new states, i. 27. 
us to dominion over si'a-;, i. 29-34, 
as to regulation of trade, i. 35, 
as to eiiaiigcs in governments, i. 28. 
as to surrender of fugitives, i. 40. 
as to amhassa(l(o:s, i. 45, 191. ^ 

as to consuls, i. 50-57. n 
as to declaration of war, i. 62-65. 
as to confiscation of cnciny’sf]yrop- 
erty, i. 66-70 
as to confis(“ation of debts, i. 7.3-77 
making property hostile, i. 8^3-90. 
us to sailing under foreign flag, i. 

95. 

as to rules of war, i. 99, 100. 
as to privateering, i. 107. 
as to disposal of prizes, i. 112. 
as to ransom, i. 115. 
as to postliminy, i. 119. 
as to rights and duties of neutrals, 
i. 124-142. 

as to contraband of war, i. 143. 

as to blockade, i. 150. 

a.s to right of search, i. 159. 

as to truces, i. 1 69. 

as to passports, i. 171, 191. 

ns to treaties, i. 174. 

Law of nature, i. 2, 3. 

its foundation, iii. 2. 

of real property in U. courts, iv. 

316. 

Laws mu.st bo constitutional, i. 503-510. 
retrospective, condemned, i, 511, 
513. 

Lay-dags, on biro of sliips, iii. 286. 

[ leakage, iii. 452. 

Lease and release, iv. 600. 

covenants -not to assign without 
license, iv. 144. 

Leases, whether made by letting land on 
shares, iv. 108. 
may operate as an csto])j)cl, iv. 112. 
when contracts amount to, iv. 120. 
not for longer period than (‘state of 
* lessor, iv. 122. 

when equity will relieve against de- 
^ fectivc, iv. 123. 
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LeaseSf covenants for renewal, iv. 124. 
for life, iv. 23. 
for years, iv. 97, 106, 107. 
treated as real estate, iv. 105, note, 
for years, when exempt from regis- 
try, iv. 546. 

extinguished by merger, iv. 114. 
extiriguisiied by surrender, iv. 118. 
duration, iv. 122-1 2.‘3. 
when defeated, iv. 120-122. 
commencement and termination of, 
iv. 108i note, 122, 123. 
when lease and not covenant, 
iv. 120. 

when forfeited, iv. 1^1. 
to attend the inheritance, iv. 97- 
106. 

from year to ycar^iv. 128-134. 
by mortgagor, iv. 179. 
power of making, iv. 122-123. 
assignment of, by lessee, iv. Ill, 
146. 

for years, ^scc Estate.) 
of^ land to be in writing, (see 
Frauds . ) 

* mortgagee of, liable for covenants, 
when, iv. 165. 
of agricultural lands in N. York, 
” not to exceed 1 2 years, iii. 623, 
note. 

right of, to assign, iv. 110, (see 
Estate^ Lease f and Tenant.) 
rights of, against sub-lessee, iv. 

118. 

liability of assignee of, iv. 111. 
when entry required, iv. 112. 
may forfeit his estate, iv. 121, (see 
Forfeiture.) 

Legacy j (sec Bequest and Devise.) 

when payable, ii. 555, note, 
lapsed, iv. 665. 

wlicn charged on lands, iv. 666. 
Legislative jrjoiver, i. 502, 

Ijegiiimacy of children, how determined, 
ii. 235-240, (see Children.) 
by subsequent marriage, ii. 235. 
LesseCy befiore entry, liability of, iv. Ill, 

112 . 

Letter of credit, what is, ii. 770, note, iii. 

111 . 

negotiable, iii. 111. 
of adininistration, (see Administrator 
and Administmtion.) 
of credence, i. 49. 
of marque and, reprisal, i. 71. 
Levant and CouchanU iii. 536. 

Levy of lands on execution, iv. 500, 501. 
r^ex commissoria, what, ii. 806. 
fjex domicilii, as to personal property 
acquired by marriage, ii. 65. 
as affecting divorce, ii. 96. 

(See Domicil.) • 

Ltx loci, as affecting contracts, ii. 611- 

628 . 


Lex loci, as to validity of contracts, ii. 

612-614. 

as to obligation of contracts, ii. 

615-624. 

contracts presumed to be made 
with refci’^ftnce to, ii. 616^ 
when to be performed in other 
* countries, ii. 620. 

as affecting rights of husband and 
wife, ii. 618, note, 
does not apply to remedies on con- 
tracts, ii. 624-628. 
as to divorce, ii. 83-96. 
does not control as to time of 
bringing action, ii. 626. 
in relation to. trespasses and real 
property, ii. 627. 
when prevails as to marriage, ii. 

63, 94. 

when it controls personal property, 
ii. 577-587. 

applied to personal property 

against creditors, ii. 537, 540. 
regulates conveyance of hind, iv. 

521, note. 

when governs execution of a will, 
iv. 617. 

as to foreign judgments, ii. 98-106. 
as to infancy, ii. 265, note, 
as to assignments in bankruptcy, 
ii. 536-541. 

as to intestates’ effects, ii. 574-587. 
as to contracts gencrallv, ii. 615- 
628. 

as to capacity to convoy and de- 
vise, ii. 29, 576, 577, iv. 617. 
Lex rei sitce^ as to real property ac(iuired 
by marriage, ii. 64, note, 
as ai)plied in ceded territory, i. 

483, note. 

Libd, definition of, i. 632. 

right of jury to determine law and 
fact, i. 635, note, 
truth of, how fiir a justification in 
indictments, i. 636, 640-643. 
truth of, may be pleaded in private 
actions, i. 641. 
malicious intent, essential, i. 636, 
642. 

Liberty, personal, i. 643. 

secured by writ of habeas corpus, 
i. 643. 

of the press, i. 634. 
religious, i. 657. 
emigration, i. 657, ii. 8, 10. 

Lieher, on political ethics, i. 3. 

on political hermeneutics, i. 532. 
License, rights by, iii. 608. 

parol, when not revocable, iii. 608. 
temporary, ceases, iii. 608. 
difference between license and case- 
ment, iii. 609. 

when must be written, iii. 609. 
laws declared constitutional, i. 486 
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License^ not to be required of importers by 
states, i. 486. 
validity of, created by corporate 
by-laws, ii. 367. 
to trade, by enemy, i. 9.5, 173. 
coiistrii^iion and duration of, i. 173. j 
not to he granted by an ally, i. 80. ' 
(Sec Parol PjivcvHf.) j 

Z/ien, general, detined, ii. 880, 884. | 

partienlar, detined, ii. 880. 
when, i.i general, it exists, ii. 880, 
881 . 

by mechanics and builders, ii. 882, 

88.3. 

of finder of goods, ii. 883. 
for balance oS accounts, ii. 884. 
of common carriers, ii. 885. 
posses.siori rcfjuisitc, to create and 
. contiTuu*, ii. 88,5-887. 
of factor, ii. 868, 887, 888. » 

of bankers, ii. 858, note, 859, 863. 
of attorneys and solicitors, ii. 889, 
890. i 

of dyers, ii. 881 . 
of insurance brokers, ii. 890. 
of wharfinger, ii. 890. 
as afiecting admiralty jurisdiction, 

i. 411, note, 
when person has, in admiralty, i. 

425, note. 

under state laws, i. 423, 425, note, 
created by deposit of bill (d lading, 

ii. 77(>, note, 
by anetionecr, for advances, ii. 867. 
of aiicfioneer upon goods sold, ii. 

755. 

of master of vessel for wages, bor- 
rowed money, iii. 235-241. 
on sbi])s, 1)y material men, i. 425, 

iii. 239-242. 
'.vheii given on ships, by law nior- 

ehant, iii. 237. 
when given on ships, by loe.-d 
laws,ii i. 237. 
lost by vessels leaving port, iii. 

239, 240, 279. 
of owner of cargo, sold on ship, 
for indemnity, iii. 241, nota. 
of seamen, for wages, i. 425, 426, 
iii. 279. 

right of stopp.agc in transitu, i.s, ii. 

761. 

on cargo, for freight, iii. 308. 
how enforced, iii. 309. 
of surrogates’ decrees, ii. 568, note, 
lost by receipt under statute of 
frauds, ii. 689, 690, note, 
of United StatCo, for dptics, i. 271. 
of United States, by virtue of judg- 
ments, i. 266-270, iv. 201, 202, 
607-519. 

equitable, of vendor, for purchase- 
money, iv. 174. 

(See Mortf^a^e.) 
by carriers, ii. 885, iii. 309. 


LieUf livery-stable keepers, ii. 869. 
by shipper, iii. 308. 
of warehoHsernen, ii. 881. 
of execution upon chattels, iv. 495. 
created by attachment of real es- 
tate, iv. .504, .505.) 
of landlord for rent, iii. 641. 
of creditors’ bill, i. 268. 
of inn-keepers, lor expenses of 
guests, ii. 881, 891. 
of widow, for dowc'r, iv. 48, 63. 

Life imnraucp, iii. 479-486. 

Insurance of Iavvs.) 

Liyiif, rigiit to, ae(juircd by U!-cr, iii. 591- 

600. 

(See Inrnrpoiral Iftrul'dainents.) 
Limitations to suits, ii. 552, note, iv. 221. 
to suits fyr dowers, iv. 76 . 
promise to pay, in east; barred by 
staiiitc, iv, 228, note, 
contingent, iv. 146, 148. 
cflect on e, states, iv. M"). 
in executory devises, iv, 308-326., 
upon alienatioir’to tw(», lives, iv. 

305, note. 

on accumulations of rents ami 
j)rolits to real estate, iv. 325, 
326. 

of ]>cr.sonal estate, ii. 451, i.ote, iv. 

324. 

in trust, to pre.servo contingent n;- 
niaiixlers, iv. 288. 
void in part, not necessarilv in (oto,, 
iv. .304, 395. 
of ehaticls, wlien too reniotc,, iv. 

321-325. 

as distinguished from conditions, 
iv. 146. 

collateral, iv. 149. 
conditional, iv. 148, 282. 283. 
on suits in equity, iv. 225, 

Lnniilpd Jurisf/idifm, no protta tion to ac- 
tion done without, i. 339. 
Lineal warranty, iv, 570. 

Lis pendens, ii. 104-106. 

])i iuciple of, ii. 105, note, 
fj(ttl< ton's tenures^ i. 5(55. • 

Lire stork ., cag iage of, iii. 314. 

/jireri/ of seisin, \v. ISHH. 

fjorai law, in the federal courts, i. 378, 

379. 

floral laws, as forming rule* of decision 
in United States’ courts, iv. 316, 
note, (sec iState,) 

fAwatio, ii. 810. ^ 

iMcafio operis, ii. 810. 

Ijocatinn, ii. 809. 

Lochs delicti^ ii. 88. 

J^ss, partial, im-rged in total, iii. 412. 

total, within memorandum, iii. 402- 
407. 

Aos/ bilPor note, when action lies on, iii. 

1 06, note. 

Lost ffoods, \i. 4!)&, 4!)7. 

Louis maritime ordinance of, iii. I4.* 
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Louisiana, marriafjo law, ii. 189, note, 
law RS to rents, iii. 640, 641. 
law, influene<* of civil u]>on, i. .WG. 
law as to wills, iv, 629. 
law ns to sale of intestates’ estate, 
iv. 517. 

law as to attachments, ii. 531, note. 
Lucretius, ii. 41 . 

Lunar mouth, iv. 109, note. 

Lunatics, (‘ji{»acity for contracting mar- 
riage, ii. 40. 

when contracts hy, void, ii. 609. 
as to wills, iv. 620. • 


M. 

Ma^na Charta, i. 617, 62.1, 623, 624. 

“ law of the hind,” meaning of, as 
used in, i. 623. 
as to treatment of foreigners at 
commencement of war, i. 68. 
, Maintenance, what, iv. 530-.637. 

Majority,, whan tiic acts of, land, ii. 367, 
note, 373, note (1 ). 
of trustees and j)iihlic oHicers, ii. 

367, note. 

Mala prohihita and mala in se, i. 529. 
ilin/yr. ’s treatise, iii. 185. 

Mandamus, a suit within meaning of con- 
stitution, i. 326, note, 
when issued by United States 
Judges, i. 332, 3.57. 
not to be issued to federal otlieers, 
i. 460. 

by the circuit court in the District 
of (/olurnliia, i. 35,^. 
not from federal to state courts, i. 

452. 

not to review judgments, i. 358. 
not against a state, i. 357. 
Mandatinn, ii. 791), 

Manujiicturcd articles, when projjcrty passes 
in, ii. 814, 815, (.see Ship.) 
]\fanurc, ii. 443, note. 

Mai\ cJausinu and ware. lihcnim, i. 30. 
Marine iosis, \. 167, 403, 407. 408, 411, 

427. 

Marital rif/his, fraud on, by wife, ii. 178. 
according to law of domicil, ii. 

188, 624. 

Maritime laSf, history of, iii. 1-19. 
legislation of ancients, iii. 2. 
Athenians, iii. 2. 

Rhodians, iii. 3. 

Romans, iii. 5. ' 

legislation of middle age.s, iii. 7. 
Amalphi, I’isa, &e. iii. 8. 

Conso/ato del inare, iii, 9. 

Olerou, laws of, iii. 10, 11. 

Wishuy, iii. 13. 

Hanseatic League, iii. 1^, 
legislation of the moderns, iii. 16. 
ordinance of Louis XIV. iii. 15. 


Maritime law, Knglish decisions, iii. 19. 

Amerienn, iii. 18. 

Maritime loans, iii. 467-478. 

1. Buttornm/ l>07id, defined, iii. 468. 
when to he given, iii. 468, 

2. liespondmiia bond. tKehned, iii. 468. 
conditions of those loans, iii, 469. 

' rate of interest allowed, iii. 469- 

470. 

not to 1)0 given for pre-existing 
f debt, iii. 471. 
what circumstances turn loan into 
ordinary contract, iii. 472. 
last bottomry bond has priority, iii. 

472. 

property wholly lost to discharge 
liorrower, iii. 475. 
partial loss, eOect of, iii. 474. 
whether lender is liable to general 
average, iii. 474. 
loss, not hy perils of sea, makes 
borrower liable, iii. 477. 
analogy to insurance, iii. 471-475. 
by whom bonds may be givim, iii. 

47.5, 476. 

given after departure of shij), iii. 

476. 

when marine interest ceases, iii. 

477. 

courts modify contract, iii. 478. 
Marius, iii. 186. 

Marks luf siejns, ])iraey of them, ii. 484, 
‘ ’ 485. 

Markets, overt sales, made in, ii. 407, 408, 
• 417, note. 

Mar(pie, letters of, what, i. 71. 

Marriape, law eoiieerning, ii, 41-6(i. 
who are incapable of, ii. 41. 
void, when procured by force or 
fraud, ii. 42. 

void, from impotcncy, ii. 43. 
age of consent to, ii.-44, 62. 
not to l>e contracted hy one liaving 
wife or husband, ii. 45, 46. 
prohibited between near relations, 
ii. 48-51. 

consent of parents and guardians 
to, ii. 52, 60, 
devises in restraint of, when void, 
ii. 52, note, iv. 650. 
how celebrated at common law, ii. 

54-56. 

how celebrated in Scotland, Urance 
and Catholic countries, ii. 58, .59. 
per verba de future citni copula, 
void, ii. 54. 

in the United States, ii. 56, 57, CO, 
• 61. 
law of, part of the jus pentium, ii. 

62. 

clandestine and foreign, effects of, 
ii. 62-66. 

lex loci prevails as to, ii. 63, 606, 
note (a). 
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Marriage^ lex rei sitw^ as to real pi*op- 
evty under, ii. 65. 
lex doihivility as to porsomil prop- 
erty, ii. 65. 

when vohi nb imtio, ii. 42, 67, 68.* 
tvheii infants may contract, ii. 44, 
52 ,^ 278 . 

suhjert to state lopislntion, i. 467. 
in'okcntjre hoiuls, ii. 621. 
condition of the oiVspring, ii. 60, 71. 
in Poriujfal, ii. 50. 
helween white mid colored per- 
soihS, ii, 68, 298. 
hi^^amy, ii. 45, 46. 
canonical disabilities, ii. 67. 
when revokes nv-ife’s will, ii. 175, 
iv. 642. 

in Louisiana, ii. 198-195. 
in France, ii. 195. 
a valuable eonsideration, iv. hOif. 
(See I fiisbnml iim\ UV/i..) 
settlements in anticipation of, ii. 

162-170. 

Icfjal consequences of, ii. 112. 

(Sec flushaitd llV/c.) 
settlements, (sec IIV/c,) and ii. 176 
-184. 

promise of, as ground of action, ii. 

704, note, 

of feme sole, dissolves a partner- 
sbip, iii. 63. 

Marshals of IJmfed States, i. .845. 

by whom yemoved, i. 346, 347. 
security required of, i. 347. 
Marshall on Insurance, iii. 465. 

Marshalling assets, iv. 482-485. 

(Sec -4s.scAs'.) 

Martial law, dehned, i. 374, note. 

Master and sercant, ii. 28.3-315. 

nature of tlic relation between, ii. 

,308-315. 

Master may maintain action fur loss of 
• service of servant, ii. .303, 

note? (1). 

may dismiss servant, ii. 301. 
liow fur bound bv acts of servant, 
ii. 302-308. 

not liable for wilful acts and torts 
of servant, ii. 304. 
how far liable for acts of sub- 
servants, ii. 305, 306. 
not liable for injuries iiillict<Ml by 
one scrv^int upon another, ii. 305. 
how far liable for negligence of 
servants, ii, 304, 305. 
who is to bo regarded as, ii. 306. 
may correct their servants, ii. .307, 
„ 315. 

entitled to apprentices' earnings, 
ii. 313, 314. 

and slave, ii. 283. 
only can authorize jettison, iii. 326. 
when he signs hills of lading for 
goods not shipped, ii. 764, note. 


Masiet', of shi]), personal liability of, ii. 876. 
may assign apprentices, ii. 248, 
312. 

his power to bind owner by con- 
tracts, iii. 229, 232. 
of vessel, iii. 227-251. 
his personal liability on contracts, 
iii. 219. 

may be removed by owners, iii. 230, 
forfeits wages bv misconduct, iii. 

233. 

owners, when responsildc for money 
'* borrowiMl by, iii. 232. 

may not change the hadi- uf ap- 
]>rentice, ii. 313, note, 
cargo may he hv])ofhccuicd by, 
iii. 2.30, 231, 241-247. 
sale of cavgo by lH)lti>miy, iii. 231, 
2.32, 242. 

cannot sell whole carjL'o, iii. 244,245. 
his lien fur wages, advances, iii. 

2.33-210. 

procuring Hupplic<;< in fondgn ports, 
iii. >240, 241. 
power to charge owners, limited by 
their ])rc.s(?ncc, iii, 241, 242. 
proof of necessity of supjilies, on 
whom burden of, iii. 240, note, 
24 r, 242. 

sale of ship by, when admissible, 
iii. 245, 247. 
right to discharge seamen, iii. 260. 
duty to engage j)ilot, iii. 247. 
duty of, in sailing and carrying 
goods, iii. 293. 

deviation in voyage by, iii. 294. 
hire of atiother sliij), on disaster, 
iii. 295, 296. 

(See Affreightment.) 
right to sell injured ship, iii. 441 . 
his character as consignee, iii. .301, 
note. 

his character as agent, iii. .301, 
note. 

his lien under the Frencfi law, iii. 

235, note. 

cannot sue in admiralty,*'!. 4('9, iii. 

2.34, English statute, 
i. 409-414. 

may sue in admiralty in United 
States, iii. 239. 
his discipline, iii. 260-^62. 
liable to indietment for maliciouR 
punishment, iii. 258, 259, note, 
his protest, iii. 298, note, 
his duty on delivery of goods, iii. 

299. 

abandonment on capture, iii. 445. 
may not borrow on bottomry, in 
port of owner, iii. 471. 
of vessels must deposit sea-letters 
^ and passports, i. 52. 

(See Servants. 

Mate, his office, iii. ^53. 
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MaU‘ri(tl-v\cn^ i. 426, iii. 2.‘^r)-242. 

Marimft the liiw, ii. 776-770. 

MechanirUy Immul to skill, ii. 812. 

failinti: to finish tlu*. joh, ii. 815, 816. 
thnii lieu, ii. 882, uotc. 

Afnh’cine, to .ships, iii. 257., 

Mcmontndinn c/aum: in ])olicio.s of insur- 

iii. 401 . 

meaninp^ of “ avt‘rM;.rt‘ ” in, iii. 402, 
note. 

nntlcr statute of fraufis, (seo Fninds^ | 
ASVo/n/r o/'.) 

Mnrhaiil Vfssc/s, iii. 190-22.‘l. 

1. 'J'lih; to hill of sale, ]>ropcr nnini- 

nuMit of, "iii. 191 . 
hot ween jiartios, sale t’ood without 
writing, iii. 101. 
sales hv ortU'r of foreign trihnnals 
^ iii. 102 

eonv(‘vance. of, must be rceordefi,- 
iii. 104. 

possc.ssion ne«'essary to perfect title, 
iii. 104, 105. 

grend hill of sale, what, iii. 105. 

2. fjohihhf of owner «>f, for n'pairs, 

iii. 105. 

regi.ster of .sliip, not conclusive of 
title, iii. 100, 21:1. 214. 

' inortgsigce, wlieii res]»onsihIe, iii. 

106, 212. 21 :i. 
liability ns bctwcu’n vendor and tin- 
rcgistcre*! vendee, iii. 108, 10th 
wh(Mi eliarteri'r is lialile, iii.l Olt-201 . 

3. (.'i(s(oiii-/ioi(si‘ iloi uiiu a/.s,iii. 202—215. 
acts <if congress as to registry of 

ships, iii. 205. 
Kng'lish navigation laws, iii. 202- 
2064Por(‘. 

registry of shii)S, how made, iii. 

206. 

eonse(jnenee of not registering, lii. 

2(M’)-2i:i. 

reajnisiles of law on sales or trans- 
fer, iii. 103, 20.3, 204, 205. 
enrolment and lieense for coasting 
trade, iii. 208. 

4. Part ninu'i's, iii. 215. 

not partners, iii. 215, 210, 220. 
majority of, may enijilov shij>, iii. 

210-220. 

minority, rlglits of, iii. 216. 
poweY of adtniralty (“oiirts to sell, 
iii. 216, 217. 

liahility for siip])lies, iii. 221, 222. 
how far liable ^or negligenec, iii. 

221 . 

ship's husband, his ofliec, iii. 22-3. 
Mercantile contracts with enemy unlawful, 

i. 77. 

Mcr'fjrrs, iv. 114-118. 

dclinod, iv. 114. 

wdiat estate may merge, iv*. 1 14, 1 1 5. 
distinet from surrender, iv. 115. 
(See Surrender 


Mergers, not favored in equity, iv. 117. 

when it destroys contingent remain- 
ders, iv. 286. 

Military law, defined, i. :377, note. 

MHitia, authority of statc.s in respeet to, 

i. 437. 

authority of congres.s over, i. 286. 

* 'when called into service by the 
president, i. 289. 
authority of state court martials 
• over, i. 290. 
Mills, (see Running Waters,) iii. 515-500. 

(See Prescript uni,) iii. 500-506. 
extent of right of fir.st occupant, iii. 

508. 

Mines, of gold and*idlver, belong to tlie 
king, iii. 503, note. 
Ministers, resident, i. 48. 

Misnomer, a.s to corporations, ii. .366. 
Mi^representUtions, on sales, (nec Jlepresen- 

tat ions.) 

to insurers, (see /nsnrance.) 

Missing vessels, when jiresiimed to ))e lo.st, 

iii. 410. 

Mista/.r, money paid under, ii. 670-682. 
Mobil ia personam seguuniur, ii. 31, 574, iv. 

627. 

Monetj, power of congress to upj)ropriate, 

i. 441. 

Monopoly, ii. ,324, note. 

prohibited in states, i. G20. 
in navigal)1e waiters, i. 485. 

Month, meaning ol‘, in law, iv. 109, note, 
j Monuments, iv. 564. 

^/or<ll ohligotion, (see (Consideration.) 

.More, Sir '.rhomas, i. 553. 
d/e/r/.s*. Uoliert, i. 227. 

Mortgage, iv. 154-231. 

1. thneral natnrr of. iv. 154-177. 
defined, iv. 154. 
to an alien, ii. 25. 
of a vessel, iii. 106. 
of (‘Imttels, ii. 737-743. 
di/Jeraif Irinds, iv. 154. 
lu'vum et mortnnm vadium, iv. 155, 

156. 

1. Pledge and mortgage of chattels, iv. 

157. 

di.stinction between jiledge and 
mortgage, iv. 157. 
interest to mortgagor, iv. 157. 
sale of ehatlels by mortgagee, iv.l 58. 

2. Ihfeasance, defined, iv. 160. 
should be recorded with deed, iv. 

161. 

parol evidence, wdien admissible to 
show a deed or mortgage, 
, iv. 162. 

ngreements to purchase on default, 

iv. 163. 

contracts for equity of redemption, 
iv. 163. 

3. Conditional sales, and covenants to 

pay, iv. 146. 
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Morhjaqe. 

strictly ■construotl. iv. ir>4. 
iuoriii:n< 4 c of leasehold, hy inidt'r- 
leftsr, iv. 1G5. 
iiiortp:a<i(‘, witliont covenant, eon- 
tineil to land, iv. 100. 

4. Punur /() sdl, iv. 1 06. 
natm<‘ of, iv. 1 00. 

hy wltom ^'iven, iv. 107. 
coupled wirli interest, iv, 108. 
li(*\v eon'^triied, iv. Kilt, 
under a decree, iv. 2 Id. 

5, O/’ roi't rainhary ^rrai.s,, iv. 170. 
when to he I'aiscd, iv. 170. 

0. J h posit o/ ' titlr-{/i f Js, i v. 171, 
when equitahlf, iv. 171. 

j)arol a^reenunit to, invalid, iv.l72. 
jiostponed to, n'eord('d, iv. 172. 

7. Jifpiif/il)/< hi n iti' vrn<itn\ iv. 17«1.^ 
wheti it hinds, iv. 17d. 
not rei’o;.j:T)i/,ed in .some states, iv. 

I « 4 . 

Avaiverof, iv. 174, K,*). 
not valid against Uvnd /i(h jmr- 
ehas< r, iv. 170. \ 

IJ, Jii<t/it,s (;/' i/K/rtqaiior, iv. 177-11)0. 

1 . .1/ law, iv. 177. 

}( ni(*re tenant, hy English law, iv. 

ejeetinent hy inort;j:a^ee, where 
abolished, iv. 1 78. 
in possession, not liable for rents, 
iv. 178. 

when niort^iapee entitled to, iv. EJO. 

2. In *'(pii1y, iv, 180. 

“ onee a inortgaj^e always a mort- 
gage/’ iv. I <81. 
contraet not to rede.oin, <(is<*ountc- 
naneedjiv. 181. 

mere .soeiirity for money, iv. 182. 
mortgagor, before foreclo.sure, real 
owner, iv. 182. 
mortgagor staved from waste, iv. 

184. 

not liable for j)ermissivc waste, iv. 

185. 

right to rents, iv. 178, 11)0, 191. 

3. Kiputyof Il< tirmplion, iv. 185. 
wlio may re<le<*iii, iv, 185. 
redemj)ii<ni inu.':t be of entire, iv. 

180 

III. Jliphts of morfipup’e, iv. 190-212. 

1. Jiiq/if to jio.ssessioti , iv. 190. 
when ejeetm<'nt lies, iv. 190. 
attornnierit to, when valid, iv. 191. 

2. Account ahl< for prt! fit H, iv. 192. 
when aeeonntahle, iv. 192. 
cannot charge coramis'iions, iv. 

. 193. 

liow' far liable for repairs, iv. 193. 
claim for improvements, iv. 194. • 
as assignee of ^ease, iy, 195. 
interest not vendible on fi. fa, iv. 

• 192, 490, note. 
60 


Mortqaqc. 

3. Registry or record of nii>riipi>frft^ iv 

'l9,^-204. 

elleet of registry, iv. 195, 190. 
notiec of prior utivegi'ilered, iv. 

190. 20 I 

H.ssigninent to pureliaser without 
n«>riee, iv. 198. 
unregistered, ))referred to prior 
judgment, l\ . 201 . 
unduly registered, not Jiotie<‘. iv. 

202 

registry mit er>ustrln■ti^ notiet* to 
])rior mortgagee, iv, 20.‘{. 
purchaser without noti< <*, iv. 211. 

4. 1‘ uturc inh'd nc^ s, iv. 2o4 200. 

for, good as to Intervemng, with 
• notice, iv. 205. 

5. hoitiim. of tackmq, iv. 2t)7. 

does not prevail in llnitisl Slates, 
iv. 2t>9. 

0. Release of part pn mi'ivs, elleet of. 

» iv. 210, note. ' 
IV. /''off e/nsiire, iv. 213. * 

1. t^tnet /in'fchtsnn, iv. 213. 
when it pn*vails, iv. 21,3, 214. 

ii/linjt <w joi < eldsiin \ i\ . 215, 
praetiei' of, i\ . 21 .5. ^ 

ion'el()^lln•, wlien ojnmcd hy .suit, 
iv. 210. 

remedies of mortgagee, iv. 217. 
parth'H 1,0 lonadosiire in eijuity, iv. 

218, 219. 

foreelosurc by net of mortgagor, iv. 

220. 

3. lupiity of redemption tiarrni }>y time, 

iv. 221. 

when remainder-mail haned, iv 
222. 

inorlgagec, when liarred hy time, 
iv. 22.9. 

4. S(de nndi r poH'i r, iv. 221. 
regulations of, iv. 224. 
whom it Idnds, iv. 22.5. 
sale under a decree, iv. 220. 

5. Opntimi of Inddiny, iv. 220. 

Knglisij praetiei*. iv. 22t»,'*227. 

I bale, when opened in lb S., iv. 227. 

I note. 

6. ReeonveytuK'e, iv. 227. 

wdieii necessary, iv. 227^228. 

7. Tenth r of debt after thty if pa tpuent, 

iv. 228. 

of eliattels, fraud in. from want of 
change of possession, ii. 720-744. 
ofjirticle hailed hy hailei*, ii. 81 1 , u. 
when valid in execution of a potv- 
er, iv. 381 , note, 
as di.stinguished from a pledge, ii. 

799, note (1). 
of ship, when responsible for re- 
* pairs, iii. 1 97-201 . 

how far mortgage is alfeeted hy 
regiii^ry act, iii, 213-215. 
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Mort<ja<](\ intorcst in mortgnjjor’K poliry, 
iii. fiPd, note. 

Mortmain^ ii. ‘M2. 

act, oltjccts of, ii. ‘i42, 343, 3r>3, 
note {ii). 

MoiiH'r^ her title hy (h‘sc(‘nl, iv. 452. 

lier title under statute of distrihii- 
tions, ii. htiG. 567, note. 
(See Pamits.) 

JUforuh/i'.'iy ii. 444. 

JiJuld.ilocs, ii. 38. 

Munir 1 1 ) 11 1 Imu, i. 502. 

Mnuirifxil rnr/ioj'iih'ons. linbilitv of, ii. 336, 
3.37, note, .370, note, 431, note, 
powers of, ii. .3.37, 338, 427. 

Mulinif at sea, i. 402. 

Mutual (lis< l()sures on sales, ii. 668, 685. 
consent to a. contract, ii. 6)55, 656. 
insnrtuicc companies, iii. 454. 
iMutuuiu, ii. 706. 


N. 

Name, wlnm errtn* in, is not fatal, ii. 770. 
Au/eaio/ jurispriulence, (s('e Jurl.yinuleure, 
( huii.'i, Jurisdkiiou.) 
ehanieter, test (>f, i. 85. 

Natium, uhligations of. not affected by 
nnolntions, i. 28. 
rights ttnd duties of, in peace, i. 21. 
their ctpiality and independence, i. 

21 , 22 . 

when suhjeets of one may assist 
those of another, i. 25, 27. 
dominion over adjoining .‘»cas, i. 

20-.34. 

jurisdiction of, over seas, (see ./a* 
risilirtiou.) 

right to navigable rivers, i. ,38. 
their right.s of commerce, i. 34. 
when intervention by, justiliahle, 
(see. lutirventivu.) 
(See Iauv of Natioua.) 

N(itiir.<, defined, ii. 1. 

who are, ii. 1-4. 

Naiurallz'atiou, laws relative to, ii, 1.3-15, 
2<j-20. (See Aliens.) 
right.s ae(|uired by, ii. 29. 
wlio entitled to, ii. 38. 
rigln of, before the constitution, ii. 

40. 

of seamen, ii. 29, note, 
laws not to he passed by the states, 
i. 476. 

Naviijahlr rivers, right of nations to use, i. 

38. 

when tide ebbs and flows, iii. 547, 
548. 

English definition, not ajiplicablc 
to Amerii'an rivers, iii. 545. 
bridges over, iii. 570, note. 
Navigation laws of England, iii. 204-206, 

note. 


Navigation, rules for .sailing-vessels, iii. 320. 
of rivers, right of, not to he granted 
hy states, i. 485, 486, 489, 
of rivers, not to be olistrneted hy 
stales, i. 494. 
freedom and reeipioeity in resjieet 
to, eneouraged hy TJ. ii. 37, n. 
Nccess((rif.i;, what, ii. 140. (See Ihisbaud.) 
what are, to be decided hy^eonrt, ii. 

276, note (2). 
when infants are hound hy eon* 
tracts for, ii. 275, 276, 
wliat arc, for ehildnm, ii. 274. 
husband ])aying separate inaintc- 
naiiee, not liable ..for, ii. 

« 157. 

when pun'nts liable for, furnished 
to ehildren, ii. 200 
Ne.ccssilji, right of, ii. 423, 424. 

Ne exeitf, writ of, i. 655. 

HOW' a civil remedy, i. 656. 
granted hy U. S. courts, i, 332, 
Neqlnjenec, liahilitv of depositary for, ii. 

781. 

gross, what, ii. 781, 812, iii. 408. 
(jiK'Stion of fact for jury, ii. 782, n. 
iicyd not he ])roved in inn keej)ers, 
ii. 820, 821. 

when it defeats a right of reeoverj^, 
ii. 306, note ( 1 ). 
in the Tnanagotneiit ot‘ real ])roper- 
ty, ii. 306, note (2). 
of master, covered hy pohey, iii. 

407, 408, 

in tire of vessel, iii. 415. 
as t<» fire.s hy tenants and railroad 
engines, iii. 579, note, 
liability of eorporniions for, ii. 346, 
note, 365, note. 

defined, ii. 781 . 

HH to railroads, ii. 347, 431, ii. 
Negotiable, wdiether bills of lading are, ii, 

768, 769. 

guarantiees are, ii. 770. 
notes, what is authority to agent to 
• make, ii. 862. 

(See Iii(l.< of Exrhauge.) 

Negotioj'inn i/esfio, ii. 850, 853. 

Negroes, free, their disabilities in the Uni- 
ted States, ii. 296, note, 
marriage with whites, rvhen unlawS 
fill, ii. 66, 296, note 
not citizens, ii. 2. 

Negro slavery, (see Slavery.) 

Neutral Jiations, what are, i. 124. 
rights and duties of, i. 124. 
impartiality required from, i. 124, 

, 133, 

. troops may be furnished to allies, 
i. 125. 

may become carriers of enemies’ 

• property, i. 126. 
enlistments in, against friendly 
* , powers, i. 131. 
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Neutral natio}}s, right of trade during war, 
i. 109, note. 
right of trade under rule cd' ITof), 
i. 91, 92. 

riglit orer)Ionial trade, i. 90. 
right olH'ajjtors in ports of, i. 120, 
l.'U). ; 

must not prejiare hostile ••ntcrp'risi^', ! 

in neutral ports, i. 129, l‘U. | 
duties as to foriign civil wars. i. j 
24, 2;'). : 

must fulfil prior treaties, i. TJa. I 
judges of the atsus firdrn's, i. 12.’). I 
carriers of enemies’ pnjpertv, i. 120. ! 

l,-i:). 

goods in enetaies’ vessel?', i. 120, 
I.'SS, Uo. 

laiglish declaration relative to, i. 

I.’IT. 

territory iriviolahle, i. I2(i. ^ 

])ri/.esin their ]torts,.i. 
dag, i. 140, note, 141. 
freight for eneiiiie.s’ j<n»perty, i. 

l;{4. 

restrictions on their trade, i. I4d- 
108. 

as to hloekades, i. ir»o-ir»s. 
as to enetnit's’ dispatches, i. 158. 
stthjci-t to search, t. 159. 
convoy, i. 101. 

character hy dotni<*il, i. 84, note, 
prisoners free in their ports, i. 120. 
iransfvr in transitu, i, 90. 
sliijf (loeuments, i. HiO. 
miseondin't <»f, i. 107. 
forfeit coiitral)an(i, i. 109, nott;, 149, 
Nf.ntraHiy, wjirranty of, in insnraiu'C, iii. 

;197 

armed, i. 1.‘15, 

Ndv for old, allowance of, in insurance 
atljuslmcnts, iii. 444,45,9. 
Nrm JerSd/, soil in navigable waters of, 
whom vested in, iii. 547, ;>48, n. 
Nav Yorf, and Nrw Jusvy, h'oioidarv f>e,* 
tween, iii. 50.’>, note, 
revised statutes, do not act on 
vested rights, iv. 05.9. 
Next of fin, (sec Kindud.) 

Non ouitfHis uifutis, ii. 41, 009. 

Aon-nscr of an casement, iii. 605. 

Notary, effect of liis certificate, iii. I9I. 

fjrotest of hills, iii. 1,31, 150 
Notice to agents and attorneys, when lio- 
tiee to principal, ii, 871, note, 
constructive, ii. 871, note, iv. 210. 
of non-payment of hills, iii. 146. 

( See ] tills of JCxr.lnwyt ' . ) 
of dissolution of partnership, iii. 

8.5. 

of an unregistered deed, effect of, 
iv. 545-5,5;3. 
by carriers, effect of, ii. 8,9.3,841, 
note, 842. I 

of blockade, i. 154 . I 

* 


Notin', of mortgagor, to (piit, iv. 177. 

by imu’tgagee, to oiitain po'-.'.i >Mi((i 
of n i'.ls, IV. 1 90. 

registr\,iv. 199. 

to joint partners of protest, iii. 

• . 

b) tlie legal re[ne.senl;itivi-s, iii. 14 6. 

time- in, wlieli cvciusive or iin lu 
si VC, i. 171, iv. 109. 
to tenants at will, to ij;uit, iv. 1 29 - 
1,9,9. 

of prior unrcgi.stt'ied mortgage, iv. 

201 . 

of stibMMjiient con vt-yaiicrs to prior 
morIg.ige<“, IV, ‘Jo7,208. 
w'bnf is siiibcicnt, iv. 20 . 9 . 
purchaser of lands, cleiigisl with, 
of Iciumis, IV. 218. 
to )>ur(‘liasiT of lands, iv. 2 IS, 
\oftnty/uun, Lord, i. 555. 

\nrcl dis'nisiu, aboli.slu‘d in N. Y. lii. 550. 
Nntlnni jmehnn, (sec ( tiitsidrratnm. ) 
\i(is(tiir< s, power to restrain, ii. 492. 
prescription us n>, iii, 596.,^ 
wbetlier railroads are, ii. 491, 4.92. 
authors of, liable for llieii eoiiliini- 
anee, ii. 4.92. 
imjiedimenis in fresli-waler livers, 
iii. 544. 

in na\igaf»l(‘ wafers, iii. 570. 
Nunrufuilirt iv. tig I -f> 14. 


(). 

(fUiijations of contracts^ not to lie impaired 
liy static huvs, i. 4(i9-474. 
whnt .•imounl.s to impairing, i 464, 
466. 

contained in eliarters of iristiru- 
tions of charily and h ai iiiiig, 
i 466, 

not iinpttiied, if remedy only af- 
fected, i. 470. 
between two si.’ites protected liv 
eoiistitiitioii, 1. 47 i. 
us an'eeted by insolvent arts of 
states, i. 471 , 479. 
OhJiyation fU’fiteetcd l>y const itiitioti of 1). 

State.s, i. 512, 51.9, iii. 619, 620. 
(S«.*e f'ranchisr .) 

Orcupunry^ (see 7'ifle.) ' 

title by, ii. 400, 4t)8, 446, 455, 456. 
Indian title by, iii. .512. 

Occupants, sj»eeial,^iv. 26. 

Iton d jidc,' l\iv\r claim.s, ii. 417. 
Oy/c/zccA- against law of nations, i, 190. 
Officers of yoiu'rtnnenl, not liable to suit 
for performing tlieir duty, i. 927. 
Offices, iii. 61 1-616. 

w'lieii incompatible, ii. 972. 
rujf iiicorponuil herediraments in 
U. S. iii. 612. 

judicial atid jninisterial, hi. 615. 



INDEXi 


Offices, remedy for distur?)anre in, iii. 

012, notC‘ 

dc facto, ii. 360. 

can not l>e hoii;;lit or sold, iii. 61 '3. 
liniitiition as to time, iii. 612. 
what may ho dolej^atcd, iii. 616. 
(l<‘|>uty, (iillerent from assijjncc, iii. 

CIO. 

O/cron, laws of, iii. 11. 

OhKjraphic willa, l»y the oivil law, iv. 637. 
Ojicuimj catatc^ to lot in aflor-l>(»rn chiidron, 
iv. 240, 2.67, note. 
Onlinancc of 1787, clfoct upoif the states, 

ii. 2!10, nolo ( 1 ). 
as to ivli 2 :ious froedorn, i. Of)?, 
as to civil liberty and j)nvalo con* 
tracts, i. 621. 
as to protoction to the Indianfi, iii. 

.622. ’ 

as to navi;^ul)lc rivers, iii. .662. 

as to slavery, ii. 290. 

jis to convi‘y;f'.ice.rs, iv. .640. 

I of Louis ^IV. iii. 14. 

th'pJams imiv ho liouiid as apprentices, ii. 

311, note, 312. 
OutatandiiHi ierma, iv. 96-106. 

Oivner of^oods, wlio isdecim'd to bo, 

ii. S67, 868. 

’of vessels, wlien lialile, iii. 195- 
200 . 

responsibility limited, ii. 839, 840, 

iii. 30,3. 

biriiit; toothers, iii. 287-293. 

Oiftitn -lads, ill sea, (pialilied jiroperly in. 

iii. .649. 

in New derscy walcr.s, iii. 547. 


r. 


/\iiiinirt\ Sir Franeis, iii. 583. 

/\ir of' (’xchan'ff , iii. 169. 

I\ir(>ii/icniitlia, wli:it, ii. Kil, note. 

/ \tn/cssi(s, lii. 190. 

Pardon, ])ower to, when state p)v<‘nior 
has, i. 450. 

pON^L’r of, by Presidriil of United 
States, i. 307. 


Parents, duties of, ii. 199. 

rights of, as jj;iiardians, ii. 226-231. 
bound to maintain cliildren, ii. 197, 
‘ 204. 


laws of N^ew York relative ‘to, ii. 


197-199. 


when liable to maintain wife’s ehil- 
dreii, ii. 199. 
when bound for cbildrcn’s debts, 
ii. 200. 

not lialde for wilful acts of, ii. 200, 
note, ( I ). 

ri^bt toeiistodv of children, ii. 201, 
202,* 226, 24.3. 
• may appoint j;‘uardian for children, 
ii. 202, «49. 


! 


Parents, n>ht to products of children’s 
• labor, ii. 201 , 

may emancipate cbildnm, ii. 2oi, 
note (2). 

may maintain action for injury to 
children, ii. 20.3,^^227, 228, note, 
their duty to educate their children, 
* ii. 204, 225. 

duty to make provision.^ for ehil- 
<lrcn, ii. 227. 
may direct reIi;.iiou^ and moral ed- 
ucation of children, ii. 226, 
227. 

have authority to ^i'overn ehildron, 
•ii. 227. 

right to main#nin action for seduc- 
tion of daughter, ii. 229. 
cannot commit child to liouse of 
refuge, ii. 23f>, note. 
^ liable to support bastard children, 

ii. 241, 242. 

authority of, to bind (diildren as 
apprentices, ii. 311, .312. 
may disinherit ehildrcn,ii. 225, 226, 

iv. t).38. 

right of, to change domicil of (chil- 
dren, (see IhnuviJ.) 
when they forfeit right to custody 
of their children, ii. 24 7. 
1*arllamcnt, ])Ower of, i. 254, 50,3. 

/*arol liroiscs, as to land, iii. (>08, 609. 

evidence, to show a deed, a mort- 
gage, iv. 162, 11)3. 
evidence not admi^hihli* to vary 
written contrai't, ii. 777, 778. 
luit ndmissihle to slmw it fraudu- 
lent or illegal, ii. 778. 
Part acceptance, of goods, ii. 690. 

pcrfonnancc, to take ease out of 
statute of frauds, ii. 600, note, 
cftcct on contracts for sale ol lands, 

iv. 5.36, 538. 
performance of personal contracts, 
ii. 301 , .302, nott‘.s. 
owners of ships, not ])artTicrs, iii. 

219, 22.3, 224. 
owners of .ships rcsjion^ihlc in soUdo, 
iii. 221. 

owners, rights against each otlier, 

iii. 219-223. 

J^urliceps rrlmhiis, when relieved on his 
contract, ii. 638. 

Part Idas, ii. 606. 

J^artitiun of estates, iv. 412,415, 417, 419. 
Partnership, iii. 20-88. 

( 1 .) Definition of] iii. 20. 

essential elements of the contract, 
, iii. 21, 27. 

distinguished from tenancy in 
common or joint purchases, 
iii. 2.3. 

an agent receiving compensation 
ill profits, not a partner, iii. 22, 
34. 
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Partnership, seamen in whaling voyages, 
not partners, iii. 34. 
no one can beconn' pjirmer without 
assent of ilie otln'rs, iii. iVj. 
(2.) LiabiJitij a/ pari mrs, iii. 21, 23-2.'). 
each jta^tner lial>Ie for all the dchts, 
iii. 32. 

(]aaa(l the world, liahh* hy i)itriici- 
pation of ])rofifs,or holding them- 
selves out as partners, iii. 24-20, 

* .3 1,. 32. 

cannot exonerate himself hy assign- 
ing his int<Test, iii. 32, 33. 
for injury hv servants, iii. Til. 
ijceoming partner not liable forpre- 
« vious debts, iii. 3S, 
tiduciary duties, iii. .'iT. 
do not assume ])revions debts, iii. 38. 
(3.) Contract af, iii. 20, 2t). 

iiecfl not be in writing, iii. 20. 
must be in lawful trade, iii. 28. 
rule of division of prolits and loss- 
es, iii. 28. 

general and jiartieular, iii. 21). 
partners not etititleil to eonipensa- 
tion for .serviees, iii. 3.0. 
partners must not deal on s(‘paraie 
aeeoiinl, iii. 38. 
universal, by the ciNil law, iii. 30. 
(4.) J formant partm rs, who are, iii. 31. 
liable equally with ostensible part- 
ners, iii. 31. 
notiee of retirement of, not mces- 
sary, iii. 87. 

nominal partners, iii. 32. 

(T).) Limited, iii. 3.'). 

statutes of New York ami other 
states, iii. 3.'>, 30. 
general and spcciiil partners in, iii. 

30. 

cannot make preferenee in as'^igii- 
meiits, iii. 37. 
sjieeial jiartner Imutid to .see law's 
eoiiij)lied with, iii. 37, note. 
(6.) InpTPst tn stork in trade, iii. 38. 

partners jointly interested, but no 
JU8 acvresce.ndi , iii. 38. 
in shijjs, iii. 44. 

may he partners in, hy special 
agreement, iii. 44. 
interest of each ]airuier, iii. 3s, 30. 
interest is in .surplus, after all claims 
an* sali^tied, iii. 30. 
latid acquired by partnerhip funds 
becomes, in eipdiy, partnership 
stock, iii, 40, 41. 
rule in New York and Mnssaehu- 
^setts, iii. 41. 

(7.) Poiccrs of jKirtners to bind the Jinn, 

iii. 4.'). 

in ordinary business one partnm* 
binds firm. iii. 4r)-r)3. 
general assignment by one not 
valid, iii. 50, 51. 

60 * 


Partnership, majority may hind minority, 

iii. 

najatiable paper one, hind-' firm, 
iii. 40. 

not, if creditor hii*^ notit e that it 
is private, iii, 47. 
if wrongfully iswiM'd, good to t'ona 
jitit ho!d<*r, iii. 4 0. 
guaranty of om* not binding, except 
in rcjiular hiisiiiess, iii. .54, 
deed hy om* partner good by spe(*ial 
anthority, Iii, 5.5. 

, r.ftdied by pand as^ein, iii. .^ti. 
of release, of (lel)t l>y om* ^ood, 
iii. ■»7. 

arbitration, siihmjs>'ion to, by one 
jKirlliei , had. lii. fiT. 
ndfnissy[)M (d'debt b\ one. lii. .58. 
afim* di.s.sidntion, not binding, iii. 

50, fiO. 

(8.) I fissohition of iii. f»2-8S. 
by war, i. 70. * 

by roinntary act, iii. (12. , 

mod(* of afi’e(;ting, iii, t'^, <13. 
whether it may Ix^ dis.solveil be- 
fore sti[)ulated time, iii. t)3. 
by dentil of jKirtncr, iii. 65. 

provision.*' in ariicle.s or wills to 
eontinne trudi*, iii. 67. 
riiihls and liahiliti<*s of n*presen- 
tatives of de.eeasi*(l, iii. 6ii, 67. 
by insanity, iii. (>8. 

court of equity may dissolve, on 
tins ground, iii. 68. 
hy tHtnkrnptcy, iii. <>8. 

by voluntary assignment of one 
partiK*!’. iii. 60. 
by .s<*i/ure of partner s interest 
on (*X(*ention. iii. 60. 
by jmlieial decree, iii, 7b. 
usual grounds of jndieial interfer- 
em*e, iii. 7(), 7 1 , 
by iiialiilitv of j>artm*i’,s to act, iii. 

73. 

by war, when partners Ix'long ro 
sj)ei*ii\ c*l y to liclligcri nts, iii. 73, 

• 86 . 

(9.) ( onsetjiienres iif dissohitii/n , iii. 73. 
power of partner to bind firm 
ceases, iii. 73. 
either nartmu' mav colUet lichts, 
iii. 75. ‘ 

payment from jiartnershiji funds, 
iii. 76. 

surviving partner, jiowcr of, iii. 

75. 

retiring partner, power of, iii. 74, 
7.5. 

retiring partner, how diseharged, 
iii. 7(>, note, 
eomjiroinisc of debt with one parf- 
• m*r, by law of New York, iii. 75, 

• note. 

proceedingjj consequent on, iii. 75. 
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Partnership, distrilmlion of assets in cqui- 1 
tv, iii. 78. 

propertv hound to parliuTship 
d»*bts, iii. 78, 84. 
coutiiiiM (1 l)Y cxeeulors, iii. 60. 

eih ct oi disVharj-e of one purincr 
l.y insolvent act, iii. 61), 70. 
efiiM t of disehiu^c of one juirtticr 
hy consent of creditors, iii. 69, 
70. 

(10.) Notice of dissolution, iii. 86. 

necessary to jjrotect partnc'rs, iii. 

* 85. 

wluit notice sufiicient, iii. 85, 86. 
special notice to dealers requisite, 
iii. 85. 

of relircnuuit of dornuiiit j)ariners, 

.. ii^^ y"- I 

of itifiiwt, wlicii arrived atajxc, iii. j 

88 . ' 

Parti/ to fonadosiin* in ('qniry, iv. 218. 
wlu'.n a stut<'*is, i. 356. 

. Pari//-wal/s, (see^ Kosenants and fitror/u> 

* rail Jlneditnments,) iii. 579. 
dif^tiin.H' a»ljoiniuj;-, iii. 580. 

Passn(/cs, ri;. 4 hl of, over foreign territory, 

i. 37. 

Pa.ssi luiers, (sec Stafie-I timers.) 

Passport, wliat and by whom granted, i. 

171. 

construction of, i. 172. 
revocation of, i. 172. 
violation of, bow puni.slied, i. 191. 
/V».s/«/’c, common of, iii. 535. 

Patents, deli tied, ii. 467. 

juii.sdiction oi', ii. 474. 
cases, jurihdiclion of United States 
courts in, i. .339. 
laws of tlic Unili’d States relative 
to, ii. 467, 475. | 
proccciling.s to obtain, ii. 468-472. i 
princijdc of macbinc, in respect to, j 
delined, ii. 470, iioic. j 
aliens entitled to, ii. 471, 4 72. i 
what is patentable, ii. 4 7o, 477, 
479, 480, 482. 
requisites of a speeiliealiou, ii. 

477-479. 

Freueli law relative to, ii. 478, note, 
remedy bn* violation of, ii. 481. 
for lands, their force, iii. 515, note. 
Paupers, excluded from enumeration, i. 

245, note. 

Pairn, ii. 799, 809, iv. 157-160. 

Payable on demand, ^waws, when trans- 
ferred, liable to equities, iii. 130, 
131 , notes. 

Payment, eondition preecdent to rigiit of 
possession, ii. 687, 693. 
if not made, seller may retain, ii. 

688, note, 695. 
part, imder statute of frafrd.s, ii. 689. 
when due, ii. 693. 
for speeitie articles, ii, 705. 


Payment, how applied, iv. 466, 467. 

receipt of negotiable )»aper, when, 
iii. 122. 

of forged notes, or note.s of insol- 
vent banks, iii. 12(1, 121, note. 
Yoluntary for anotl>r, ii. 853. 
by mistake, ii. 683, 684. 

** of debts, order of, by executors, ii. 

5.54, 561. 

(See Debts.) 

Peace, treaties of, i. 174. '* 

“ binding force of, i. 175- 

177, 183. 

“ with governments de 

whi;u they take eifeet, 

i, 179. 

yVere ir/7//aw.s', i. 555. 

Peers, trial by, i. 623. 

Pi^talty, in e.ontraets, when liquidated 

damages, ii. 665. 
J\uitenfiary system, i. G27, 629. 

Per aversituiem, ii. 692, iv. 566. 
Perfonnanee of eontracls, ii. 04.5, 654, iv. 

■ ■ ‘ 539. 

Perils of tin. sea, within policy, iii. 4t»7. 

what are, (see hisuranec,) iii. 302. 
Permissive, waste, iv. 92. 

Per my ci /nr tout, iv. 407. 

Per stir jtes, ii. 565, iv. 428, 444. 

/Vr eapita, ii. 565, iv. 428, 444. 

Perpetuity, doctrine of, as ndat've to cx- 
eentory «levise.^, iv. 305. 
against the policy of the law, iv. 

304. 

t\rsomil property, when no claimant, 
iv. 494, note. 

(Sec Pro/wrty.) 

contracts, (see Pontrarts.) , 

soeurity, right ol', i. (>1.3, 621. 
self-defence, when Jiistiliable, i. 630. 
seeurilv, protected by jury trial. 

622. 

protection again.si per.'^onal vio- 
lence, i. 629. 

reputation, i. 6.31. 
statntes, ii. (jl3. 
liberty, i. 643. 

Persons oj color, jmlitieul jtrivilegos of, 
ii. 297-301. 

excluded from enumeration, i. 245, 
note. 

when citizens, ii. 292, 299. 
who are, ii. 37, note. 

Peru, treaty with, i. 162, note. 

Peliiory smis in a«lmiralty, i. 41.3. 

Pew, estate in, an ineorponatl liercalita- 
, * meiit, iii. 532. 

extent of pew-owiier’.s rights, iii. 

533. 

interest within ,^tatnte of frauds, 
iii. .533. 

Piffinis, iv, 157. 

Pilot, power and duty of, iii. 247-250. 
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Pilot, owners, how far responsil)le for, ■ 

iii. 250. ‘ 

juristliotion. iii. 250. 
state laws relating to, i. 493, note. 
AVary (lefim'd i. 193. 

j)ni)l':linient of, i. 194, 401, 402. 
under hrw of nations, punishable 
hy all, i. lOf). 
legislation of United States in rela- 
^ tion to,.i. 193, 2(K). 

by citizens, cruising against tlieir 
country, i. 112, 200. 
capture hv, no change of ]»ropertv, 
i. ns-193. 

•slav('-trade, whcui i. 205. 

Pisoiri/. right of, iii.*541~r>51 . 

(St'c /)irorjiOi'( al lUroditamniU.) 
Plcchji , (si-e Pni/ae, Pmilur, IJailnunt.) 

as distinguislicd from a nHut}%*ige, 
ii. 799, note (1), 814, iv. 157. 
(Sec Mortiimjt.) 

.sale of, ii.’sos.' 
by fact(»r, ii. 8(15-879. • 

red(‘iU|)tion of, ii. 805, 806, iv. 157. 
future advances on. ii. 807. 

/Vcf/vf'c, how far liable for ple<lge, ii. 809. 
/^lou'dr}}, Ib'.ports, i. 544. 

PoisonnI urm.s, unlawful in war, i. 100. 


Possaiftivti, retiuircd to niaiuiaiu action for 
injury to real estate, iv. i: 5 S^ inii. 
of goods, I'.y veiulor, ii. (191, 723, 
7»4. 

on sale of vessels, iii. 191 19.5. 
on oxe<‘ution at law, iv. 498, note, 
of latids hy a third perstm, iu)iice 
to a pureluiser, i \ . 211. 
Posscsson/ suit in admiralty, i. 413. 
/’ias.s 7/»/7/0/ ou pn.s.sihilii\ , iv. 238. 

not an csiat<’. 1\ . 17. (See Sa/c.) 
ass^iiahlc, iv. 29(1. 

* not foimdation for dower, iv. 39. 
not ]»r()])er suhjeet of 'adease, iv.* 
31(1, note ; hilt ‘■ce 323. 
/^oatlmmoUit child, whefi decimal in cssc, 

iv. 278. 

/\K<tfnimous rhi/dnn. (see CliUthih.) 
Post/iinlni/, right «>f, i. 1 19. 

inapplieahle to niovaldi's, i. 119. 
properly in neutral siati's not nf- 
* fceual, i. 120. 

person.s aOeetial Vy, i. 120. ' 

operat' S .)n etipturcs at sfui, i. 121. 
on real properly, i. 120. 

Kiiglish and American rule, i. 

1 22 , 

I\)stm(fsters, liahility of, ii. 845, 81(1, 877, 

note. 

I Post-nati, (sec AUciih,) 

I /W-rcNu/.s, i.'292.. 


!\ili<'ij of im^urnncc must he in writing, iii. 

^ 354, note. 

alterations in, cHect of, iii. 3.55. 

W'ords “whom if may concern,” ' Pothirr, value of writings of, ii. 7o5, note. 


and 


iii. 355. ! Pound stcrlnnj, iii. 169. 
‘ lost or not lost,” meaning of, ! Powera, iv. 3(10“4()l 


iii. 356. i 
interests covered hv general terms, 
iii. 357-368. 


deiiiK'd, iv. 360. 

in trust, iv. 353, 35(1, 3(13,36(1,374, 
* 390. 


construction of, iii, 351-361. 
how made hy hrok(‘r.s, iii. 360. 
may he assigned, iii. 3(11. 
open and valued, iii, 373-376. 
on time, iii. 4 1 8, 

(See, further, Insurance, ) 

Pohfijaiiijf, ii. 47. 

f^orlion:. • aised on revi-rsions, jv. 170. 
Purh, neutral, prizes may he carried to 
and eondeiiined in, i. 130, 
133. 

armaments of heUigerents in, un- 
, lawful, i. 131, 131. 
cajilurc of heUigerents from, uii- 
• lawful, i. 129. 
rights of foreign vessels in, i. 163, 
note. 

Port, honu', what is, iii, 244. 

Portncjfd, mairiage in, ii. .50. 

Pos^i^ss^o f rat riSfiv. 440-443. 

Possession, as foundation oi^ title, (seo 

Titlr.) 

under hill of lading, ii. 405, note, 
hy I'ond •fide juirchaser, ii. 415, 
note, 420-422. 
not changed as evidence of fraud, 
(see Fraud.) 


of a[)poinlmc!il, iv. 3(11,368,394, 
399. 

nature, divisions, and various kinds 
of, iv. 361-363. 
geiKTal ami special, what, iv. 3(13. 
how created, iv. .36.3, 3(1(>, 384. 
W'hen estate pas-'C.s hy didegation 
of, iv. 364. 

as an’eeKal hy .statute of ii.^es, iv. 

367, 369. 

joint, ii, 367, note, iv. 372. 
wlio may exeeule, iv. 369, 371- 
374. 

to administrators, vyth will iiu- 
iicxed, iv. 373, note, 
to sell, iv. 368, note, 371, 380. 
of leasing, iv. 122-125. 
restricted time and intcrv'cning 
* rights, iv. 374, and note, 

to cxeeutors under devi'>e, and how 
to lie exeeuted, iv. 364, 373, note, 
when they survive, iv. 370~3"4. 
execution of them, in New York, 
, iv. 379-382. 

W'hen pass by n.ssignment, iv. 373, 
. 396, note. 

as reBtrainiag alienation, iv. 375. 
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Poivers, of the valid execution of^ iv. 

n74-377. 

ri^ilits of creditors under, iv. 388. 
execution, sirictlv construed, iv. 

377-386. 

the power need not ho referred to, 
in exeeutinij;, iv. 382-384. 
of revocation and appointment, iv. 

367, 383, 384. 
estates created by, relate back, iv. 

386, 387. 

appointt'C takes under yistrument 
crt'iitin^ the jiowcr, iv. 386*, 387. 
bow take effect, iv. 387. 
lien created by, iv. 387. 
defective execution of, aided, iv. 

387, 388, 381). 
execution of, eontfolled in ecpiitv, 
iv. 38S-3y‘r». 
discretion of trustees of, iv. 366, 
3G9, 301. 

rule of const met ion of, iv. .304. 
bow extinj;uish(‘d, iv. 30r>~4(H. 
ai»|)en(lant, a])pnrteniinl, and in 
^ross, iv. 361, 305. 
when Tiier^red, iv. 306. 

Power of (Iff ornrij, (sec Affortoy.) 

„wlien an ussi{.«nmen( will be con- 
strued as, ii. 74(t, 741. 
to sell in mortj^ajjce, iv. 177. 
in trust to lease, wbe\i void, ns sus- 
pending^ alienation, iv. 310, note. ! 
yV«W/cc, in fe<l(!ral courts, i. 378, note. ! 
PreAXtlnry words in a will, iv. .34 7, note. j 
Prer.iHhnisi of adjui^cd cases, i. 540. , 

Pre(uu}ttion of Imlian titles, i.280, iii. 505- 1 

514. I 

of unappropriated lands, i. 282. 
Prefemirc of the United States as <*redi- 
tor. i. 262-260. 

of males, iv. 428. 

^>:iven to (3*editors, ii. 744. 

I^rctnivui, (sec Insoronre.) 

noto.s to mutual insurance compa- 
nies, iii. 456. 
lu^Y;' p:iven, nepiotiable, considera- 
tion of, iii. 456. 
Prescription, easements lost or aequired 
by, iii. 500. 

English .statute, 3 Win. iV. iii. 591, 
t note- 

applies only to incorporeal here- 
ditaments, iii. 502, note, 505. 
tise.r must be continuous, iii, 592. 
easement eonfiiied to mode of u.ser, 
iii. 502. 

user must be ]»acitie, and adverse, 
iii. 595. 

whether presumption from user he 
eonchisivc, iii. 502, 593. 
President, qualifications and dt;.tie.s of. i, 

295, 297. 

appointment of, i. 207-304. 
electors of, i. COO. 


President, term of ofliee, i. 304. 
salary, i. 304. 

powers of, as (*omtnander-iii- chief, 
i. 305. 

powers of, to grant reprieves and 
fairdons, i. 307. 
^ in making treaties, i. 3()S. 
appoints tlic officers of government, 

i. 311. 

duty to give information to con- 
" gress, i. 312. 
may be impeached, i. 313. 
veto, power of, i. 258-260. 
power of removing executive of- 
fice rs,*i. ,346. 

Preston, character of^Iiis work, iv. 119. 
Presumption of satisfaction of judgment, 

iv. 507. 

^ rights gained by, iii. 590. 
rights lost by, iii. 506. 

Pretended titles, iv. 525-532. 

Previous question, i. 257. 

Price, requisites of, ii. 654. 

fair, how far warranty of quality, 
ii. 657, 662. 

omission to mention does not vitiate 
sale, ii. 685, note { 1 ). 
Primaqe, defined, iii. 326. 

Primary fund for debts, iv. 4 82. 

■ Prinioyi nitun^ (see Descent.) 

among ancients, iv. 420,4.'}2, 
in England, iv. 434-430. 
in Unit(‘d States, iv. 4.37. 

J*rincipaf liability by adopting acts of 
agimt, ii. 850, note. (See Ayent.) 
not liable when credit was given to 
agent, ii. 871, 899. 
not liable for wilful acts of agent, 

ii. 877. 

liable for torts of agents, ii. 878, 
870. 

liable for damages on iinprojier 
revocation of agent’s authority, 
ii. 805. 

when alone liable, ii. 800, note, 
when both priiicf^ial and agent 
liable, ii. 000. 
when neither jirineipal nor agent 
liable on the contract, 
ii. ‘>00. 

when bound oy negotiable, notes, 
ii. 858, note, 
contract with agent, when contract 
with, ii. 871-876. 
when notice to agents is notice tef, 
ii. 871. 

foreign, when liable, ii. 877, 878, 
' note, 

when bound by acts of sub-agents, 
ii. 879. 

Priority of the United States us cn.ditors, 
i. 262-270. 

of United States giving lien, i. 

262-270. 
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Priority^ docs not disjilacc lion of credit- • 
oi’v Jirtfiolimoiit, i. 268. , 
in nssiiinin^- jin isdictiun, ii. 105. | 

as all’ortod i>y foioi;j;n laws, ii. 686. f 
Prisoners of' mir, condition of, {rraduall}' | 
^ improved, i. 14. | 

Privalt /( //« /’.S’. ]ml)lic!ilion of, ii. 497. 

Privatf “rin;/, liow cnconnined, 1. ]()8,*110. 
how cht'okod, i. 109. 
owners to o^ive security, i. 108. J 
liiiliilitio?of owners, i, lit). i 

measure of darnaeofl, i. 111. ! 

when individuals muv engage in, i. i 

111. I 

•holislied hyoerlain nations, i. 109. j 
PriviUuid et)innnniiciLli()ns, i. 6.'18, 642. ! 

(lehts on ships, iii. 289, 240. | 

creditoi’.s, ii. 701, 8S4. j 

Privily, none hetween administrators, i. j 
284, nSto. I 

Prize, jurifidiction of, when lost, i. M96. 

court, ill adiniraltv, what, i. 114, j 
1 ir>, 091, 093, 394. | 
hrongltt infra piuvsuliu, i. 113. 
military, i. 394. 
in whom vests, i. 1 12. 
disposition to he made of, i. 112. j 
title to, how lost, i. 113. I 

when propia’tv pah.ses to captors, i. I 
113, 114. j 

PruhahJi cause of sei/.ure, i. 166. 

cause on malicious prosecution and 
lilnd, i. 6.39. 

Prohide oi a will, ii. 577-680, 
nmrts, ii. .367. 

Pronedimis in nin, i. 116, 396, 423. iii. 

301 . 

Process, ill federal eourts, i. 378. 

Profits, insurable, iii. 372, 

Pnililliidon , i. 33.3. 

Promissory noffs, iii. 87-189. 

statute of third and fourth Anne, 
respeeting, iii. 90. 
Aineriean statutes relating lc», iii. 

91, 92. 

de.liiiition of, iii, 1)3, note, 
of (issential qualities of, iii. 93-96. 
valid without iiegoliahle words, iii. 

97. 

forged, iii. 1 1.3, note, 
given in j»aynicnt of debts, iii. Il l, 
note. 

indor.sement, iii. 117-126. 
transfer, wh“n overdue, iii. 12.3, 124. 
cut in two parts, iii. 166. 
transfer of, on di inand, out of time, 
iii. 124. 

jirotest of, iii. 126. 
consiileralion (;f, iii. 100, 103, 123. 
demand of payment, iii. 131-144. 
place of demand, iii. 132-135. 
damag(.'s. measure of. iii. 167. 

(SiiO Bills of ExcJtanyc.) 

new or subsequent effect of, iii. 162. 


Proof of deeds, iv. 648, not*'. 6l9. 
yVo/ze/*///, ho w' acquired and lost, ^sec Title.) 
right of every indi\ idu.il to a<’(|uire 
and s('ll. li. pis. 4<»9. 
right of civil govern ment t<> regu- 
late it, ii. 410, 
owners’ right to require its jaotcc- 
tion, ii. 4 1 1-11 f>. 
taxation of. nmst he fair and equal, 
ii. 416. 

government hound to assist the 
owner t>f. when lost, ii. 417. 
*righf to rct'oM.T for improveiuent.'i 
upon, ii. 418-423. 
taking under law of eminent ilo- 
4naiM, ii. 423-431. 
may he destroyed in eases of ex* 
trenui ernergeney, ii. 424, note, 
may he taken for puhlie u.se, i. 103, 
ii. 424-432. 

compensation for, when taken and 
wlic^n imide, ii. 426-432. 
Icgishdure may pp >eril)e the man-, 
ner of Using* *^-7. 
when title to, gained hv eaptnre, i. 

122,123. 

wh'Mi deemed h(»stile, i. 83, 84. 
ho.stile ehuraeier not lost hy assign- 
ment in transitu, i. ’.hj, 97. 
enemy’s, how affeeted hy war, i. 66, 
69. 

jMTSonal, delini'd, ii. 4.36, what is, 
note. 

personal, has loeality against cred- 
itors, ii. 632, note, 
absolute, deliiied, ii. 444. 
qualilied, what, ii. 444. 
in niidumestieated animals, ii. 444. 
joint owm'i'ship in, ii. 447. 
how ae(| Hired, (see 'Ptie.) 
wlien it j)asse.s to bailee, ii. 813, 814. 
'when it passes as jinnexed to ri’al 
estate, ii. 816, 

when it passes in manufaeliired 
article, ii. Hie 
personal, where situs, ii. 677, O.s j, 

6X6 

when title passes, ii. 6-S7, 688, note. 
Ptopridor of lands, king was the orighial, 
iii. 601 . ( See Tillv..'; 

Pro rata freight, iii. .317, 318, 443. 

/Vo/e,s^ of hills, iii. 126. ^ 

of foreign bills, iii. 127 
of inland bills, iii, 126, 128. 
negligence jn ])roicsting, conse- 
quence of, iii. 128, note, 130. 
by master of vessel, its nature, iii. 

298, note. 

Pnu'isions, when contraband, i. 146, 146. 
Prori.so in stauitc.s, i. 522. 

J^nj.ry, ii. 369. 

PuUic n^'cssity, rights of, ii. 423, 424. 

use, property taken for, (.sec Prop- 
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Puffnidorf, i. IM. 

Piij/f/s, (see Anrtion.) 

Pmiafuiimt , nipitiil, liow far justifiable, i. 

625. 

Purc/ifisr. title by, iv. 425, 520. 

nioiiev, wlicn reclaimed, ii. G45. 
l)y ju» insolvent, ii. 718, 719. 
l)y a truster, iv. 516. 

Pitrclitis(‘r, Ixmo fula, of land, protected, iv. 

558. 

without notice, who, iv. 211. 
how utfc.eted by notice, iv. 211. 
not bound to look to apiilieatiou of 
money, iv. 212, note, 
roust show a judgment, iv. 496, 
• note, 

descent from, under new English 
low, iv. 439, note, 
from fraudulent grantee, iv. 558. 
of chattels, when not protected, ii. 

406-409, 781. 

Piirprestures, ii. 432. 


Q- 

QuaUfied enemy, i. 83, 89. 

^property in ehultels. ii. 444. 
Quarantine, in <low<.'r, iv. 66. 

laws, state imiy regulate, i. 493. 
Qtuisi. corporations, (s(‘e. i orpomtinns.) 

Quia cmplorcs, (see iSl(ftiU<‘.) 

Quorum (>/' iJirectors, ii. 3<')7, 368. 

Quo ivarratUu against eorporatiuiis, ii. .394, 
395, note. 


R. 

Railroad companies, when lialulity as car- 
riers eca.ses, ii. 8,30. 
may enforce reasonal)le. regulations 
at dfpois, ii. H3.5. 
Statute liability of, ii. 833, 834, 83.5, 
840, note. 

cannot delegate its powers to an- 
otlier eonij)any, ii. 368, note. 
Railroads, when a nuisance, ii. 431, 432. 

liability of, for iiegligenee, ii. .346, 
8.30, 834-845. 
right of creditors again.st real estate 
of, ii. 347-349. 
Ra7isom, nature and efioet of, i. 79, 116, 

iii. 243. 

effect of a recapture upon, i. 117, 
118. 

bill, a safe-eoiuluct, i. 116. 
how enforced in France, i. 118, 119. 
Ratijication of acts of agent, by principal, 

ii. 850. 

wljen gives validity to act, ii. 

754, 755, note (1). 
Rats, damage by, iii. 409. 

Real actions, iv. 5o8, 509, note. 


Real estate, definition of, iii, 531. 

purchased with partnership fund-s, 

iii. 39-43. 

conversion of, into [icrsonal, ii. 2 !> 6 , 
2.57. 

of intestate, when stvM to ])aY debts, 
iv. 517. 

Reassurance of 61 x 5 jmlieies, iii. 496, note. 

of marine policies, iii. 379. 

Ilehutte7\ iv. 568. 

Recapture, effect of, i. 1 1 7, 1 1 8. 

Receivers, liability of, ii. 260, note. 
Reciprocity treaty, i. 40. 

Recitals in deeds, operate as e.stoppels, iv. 

292, ncle, .549. 
Reconveyance to morvgftgee or iflortgagor, 

iv. 22.3-226. 

Reconanendation, when fraudulent, ii. 679, 

680. 

must be in writing by Engli.sli stat- 
ute, ii. 679. 

Record of deeds, iv. 548-553. 

effect of want of, iv, 549. 
notice of unregisteied deed, iv. 549, 
5,50. 

Records, public, effect to be given to, i. 283. 
Recordimj of mortgages, (see Mart ya yes,) 
iv. 195-204. 

Recoupment, right of, ii. 648. 

Redemption of pawns, ii. 805, 806, iv. 157. 
mortgages, iv, 180, 189. 
lauds sold on execution, iv. 495- 
513. 

Reeves's history of the eomiuoii law, i. 570. 
history of registry of ycs.scls, iii. 

• ' . 207. 

Ri'crchanye, iii. 163, 164. ^ 

Rcyistry, simultaneous, iv. 552, note, 
effected by notice, iv. 195-204. 
constructive by. iv. 20.‘1. 549, 
of deeds^; iv. 548-553, (see Record.) 
of mortgages, iv. 180 - 190 . 
of bill of sale of cliartels, ii. 725, 
note, 7 . 3 . 3 , note. 

( See D/orfgayes. ) 

of ships, (see Mercliant crssds.) iii. 

202 , 212 . 

not essential to title, iii. 218. 
i Relation, deed by, iv. 384, 546. 

: Relations appointed to, iv. 392. 

iiieaidng of the word in wills, iv. 

655. 

I Release of part of mortgaged premises, 
cft’ect of, iv. 211. 
of eoiivcyanee by, iv. 595. 

Rcliyious liberty, an absolute right, i. 657. 
provisions in American charters, 
^c. as to, i. 657, 661. 
corporations, ii. 341, 349. 
societf/, right in, how obtained, ii, 
330, note (1). 

Remainder, estates in, iv. 232-296. 

I defined, iv. 232. 

I 1. General nature of, iv. 232, 233. 
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Remainder, 

uihlrr N('w York statutes, iv. 27y. 
when Mini ted on a fee, iv. 234. 
cruss-i f iKiu nders,^ iv. 23r), 23(i. 
ill cliatlel^, suhjeet to same rules as 
i%inMin<lers in i<^a! estate, iv. 

321, note. 

2. I'estnJ n mnindfi's, iv. 230. * 

defined, iv. 230, 237. 

nature of, iv. 230, 237. 
nlifiiahl^ as actual estates, iv. 240. 
when subject to suhsetiuent interest, 
iv. 24(1. 

vests on birth of first child, iv. 240, 
note. 

opens to let ijj after-born children, 
iv. 240, note. 

3. Couthujent remdindtrs, iv. 241. 
definition au<l division of, iv. 242, 

^43. 

Fcarne’s clas.sifieation of, iv. 242. 
cxeeplions under rule in Shelley’s 
case, iv. 245. 

4. Rule in She//ct/'s ntse, iv. 248. 
statement of, iv. 24!). 

origin and foundation of, iv. 250, 251 . 
applies to trust as to h’jial estate, 
iv. 2r»2, 253. 
when ‘^lieirs ” words of pureha.se, 
iv. 2.54. 

whether rule or ()pj)o.sin<; inteuti»)u 
prevail, iv. 255-202. 
rule prevails in U. S. iv. 202. 
when abrogated or (puilified by 
statute, iv. 202-200. 

5. Parlirnhir estate, iv. 207. 
nature of, iv. 207. 

when and how ercated, iv. 207. 
seisin, ut eornnion law, given on 
partieular estate, iv. 208, 
if void at eummon law, remainder 
void, iv. 208. 
eominon-law reijuisites not appli- 
cable to uses and devises, 
iv. 209. 

not essential, when legal estate Is in 
trustee.s, iv. 277, 27H. 
G. Rrjnalndcr under statute af usrs, iv. 

271. 

how limited, iv. 271. 
diseus.'jion as to estate, to support 
(■(uitingent u.ses, iv. 271-278. 
the srinti/la. Juris, iv. 272-278. 
whether <‘omingent use can he 
raised on a bargain and sale, 
iv. 270, 277. 

7. Time, ivUen cont indent rcrnaijider 
must i^st, iv. 280. 
must vest during, or at termination 
of partieular estate, iv. 280. 
infant in ventre, sa mere deemed in 
esse, iv. 281. 
awaits natural termination of part 
’ estate, iv. 28i. 


Remainder. 

modification of rule hy hwal stat- 
me>, IV. 282. 
may fail to .some and he good to 
otlier.s, iv. 2S5. 

8, Destruction of evuliuijt n( n nnumlers, 

iv. 2S.5. 

by determination of partioular es^ 
tat(“ before eontingemy, iv. 2S.5. 
by merger, iv. 2S0, 
upermioii of coiiveyinice,< at COin- 
inon law, and com e\ aiu es under 
»» statute of uses, iv. 287. 

trustees to preserve i omii geut, iv. 

288. 

statutes in IJ. .securing contin- 
gem estates, iv. 287. 

9 . Other profu rties (i/'eoulini/ent nutht' 

iv. 289. 

inheritanee undisposed of, descends 
to heir, iv. 289. 
whether fee is in aheyanee, iv. 290-1. 
transfer of contitigenl, iv. 2!)2, 293. 
effect of cstop]»el in lraii>jfer «>f, iv. 

292, 293. 

contingencies assignable, iv. 294. 
Remainder- man, when harreil of eijuity of 
, ri'ilemption, iv. 223. 

as distinguished from exilutory 
devi.se, iv. 303, 
in p<‘rsonal pn^perty, ii. 449. 
Remedies, on eoiitracts, aeeording to place 
of action, ii. 030, 033. 
yiartof the contract, i. 409, 47o, 512. 
Remitters, iv. 427, 

'Remoteness in a devise, iv. 300, note. 
Removal from office, power of, i. 340. 
Rents, defined, iii. 021. 

different kinds, iii. 022. 
leases in New York limited to 
twelve years, iii. 023, note, 
reversionary interest essential to 
distress, iii. 023, note, 024. 
1. Kvtetion hy title paramount , d/.s- 
rltarips, iii. 02.‘>. 
eviction, if of j)art, rent a])}»or- 
tiou«d, iii. Ogt;. 
what (constitutes eviction by land- 
lord, iii. fi20. 

rent reserved in kind, iii. 024. 

2. . Destruction of preniis' s dors not. dis- 
* ehtfrye, iii. 027. 

by covenant not disc.hargetl by fii-e, 
iii. 028. 

3. When payable, iii. 031. 
lender of, wfien good. iii. 031. 
when due to the heir, iv. 327. 
wdion and how far not ])ayahle, iii. 

025, 035. 

when bciiucathed over, iv. 327. 

4 . ApjKtrlionment of, iii. 0.32. 
w4len a])portioned, iii. 033. 
how apportioned, iii. 034. ■ 

5. Remedy, iii. 635. 
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covenant del>t, iii. 635. 
assumpsit, wlicn, iii. 635. 
ejectment for, iii. 035. 

of distres.? in, abolished in 
Alabama, iii. 637. 
history of law of di.stress, iii. 638. 
what ;.^ooils distrainalilc, iii. 639- 
646. 

mode of distraininjx, iii. 640-644. 
wlwil ^oods exempt, iii. 640-647. 
penally for unlawful distre.ss, iii. 

^ 649. 

summary process to recover pos- 
session, iii. 648, 6.53. 
interest or rent in arrear, iii. 652, 
6,'>3. 

replevin for wrotAgful distress, iii. 

6.53. 

cflTcct of annual, iv. 131. (See 7cn- 
. on/s.) 

lif pairs, iii. 627, 62(\ iv. 126. (.See fjand- 
, /wv/ and Taiani,) 

llep/cvin^ when it lii-s. iii. 653. 

as to IJnittul States’ courts, i. 460. 
for<:qo(ls wroni^^fully taken, iii. 653. 
lleports of (.'(tsrs, enumeration of, i. 543. 
Year Hooks, i. 543. 

*' l)y(‘r, i. 544. 

IMowden, i. ,544. 

Coke, i. 5 1 5. 

Hobart, i. .54(). 

Croke, i. 547. 

Y(dverton, i. 548. 

Saunders, i. .548. 

Vauuliaii, i. 5t9. 

Modern luijnli.'^li, (law,) i.551. 
Chaneerv, i. 552, 554. 

* Supreme (.’ourt (»f C. States, i. 498. 
lirprcsnitiilions, (see / fislrihnlitnis.) 

false, willH)nt knowledge, ii. 666, 
675, 679. 

when a ^rouuil of action, ii, <>79, 
false, hy nc'^leet of dlselo.sure, ii. 

665— (>G8. 

to vitiate eonlraet, must he imue- 
* rial, ii. 678, 679. 

hv mistake, whether vitiates eon- 
traets, H. 682, 683, 
made by third persons, ii. 677. 

(See I'ninds.) 

Jliprvsentatnrs, House of, i. 239. 

qualilieatioiis of electors of, i. 239- 
243. 

term of service,, i. 243. 
how apponioiied, i. 244, 
numher of. i. 244. 
ratio of eleciion of, i. 244, 2 15. 
apportionment of, ns alfeeted hy 
slave ])opulation, i. 246. 
election of, how far atfeeled by 
state legislation, i. 245. 
house of, originates revenue bills, 

„ i. 255. 


Hepreseiiintive (jovn'mnpnl,^ sketch of the 
progress of, i, 247, 252. 
lieprisnis^ what, i. 71. * 

and l(‘ttevs of manpie, what, i. 71. 
not necessarily an act of war. i. 71. 
Hepxihlication of a wdll, iv« 64r), 646, note. 
Jicpnrrhasr, iv. 163. 

y»Vs///c, right of, ii. 688, 700, 701. (Sec AV- 

sr.itid ) 

effect of right of, ii. 694, note. 
flcsciml, right to, ii. 644’' 645, 651, 653, 

660-068. 

auctioneer has no authority to, ii. 

756. 

right of buyers to. while gQ»r)ds are 
*t in transitu^ ii. 765. 
lirscission, right of, ii. 65 1, 653, 660—662. 

damages on, ii. 709. 
licsrup of a neutral ship, i. 166. 
JiAcrvation in deeds, what, iv. 568. 

in assignments hy insolvents, ii. 

745. 

Jirsldenre,, defined, ii. 575-580. 

AVs/V/ua/y clause in a will, iv. 662. 

J lesid lU’^ ' v/hen it goes to executor, ii. 

561, note. 

lipspondrntia hand,, iii. 467. 

(Sec Maritlnu /jxm^.) 

Tips pe.rit domino, ii. 81<). 
lirsponso I^rvdenium, i. 592. 
lirsn/tinp 1 rusts, iv. 344. 

/irl((li((tion in war, i. 105. 

J-if trospo‘1 ire loirs, i. 475, 514. 

Upturn to pj'irntion, conclusive, iv. 500, 

.501. 

liirnsid of judgments, iv. 511. 

/irrt ndiration, what, ii. 706. 

Uerpr,siou, defined, iv. 402. 

Ik»w arises, iv. 403. 
when a.s.sets, iv. 403. 
assignment of, iv. 144. 
interests of the owner of, iv. 404. 
sale of, to raise portions, iv. 17o. 
right of owner of, to bring action 
eoneerning, iv. 404. 
incidents to, iv. 404. 
may be sold on execution, iv. 404, 
note. 

Ixermsionari/ tn'ms, mortgage of, iv. 171. 
Iipciscd rodcs of the states, iv. 79. 

construction of, i. 530. 
licviHXftion under a powTr, iv. 382. 
of a will, iv. 633. 
of UTi agency, ii. ^93. 
of a license to enter on land, iii. 

609, note. 

of agents, authority, when j)roj)er, 

, ii. 895. 

of agents, by lunacy of principal, 
ii. 896. 

of agents, by bankru})tcy of ])rin- 
eipal, ii. 895. 
of agents, by death of agent, ii 
• 894. 
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Jii'vocation of agonts, hv death of jn’incijm!, 

ii. 81»6. 

Revolt, where and how punished, i. 402. 
Rhodian law of ji tti-on, iii. 327. 

inaritiine cnde, hi. 3. 

Rights of jKissa'lf^ over foreign terrilorv. i. 

. * *37. 

vicinage, iii. .575, 500, 591. * 

of personal .security, i. G21. 
of reputation, i. 631. 
of liliert;^, i. 643, 
of persons, i. 610. 

Riparian owners, general riglits of, iii. 

542, 546, 558^570, 5S5, .500. 
first entitled to ferry grant, iii. 5.55, 
5.56 

user hy puldie, gives no rigljt to 
oeeufiy soil, iii. 557. 
rights of o\vn<*rs on sea and navi* 
gable water to high-water 

iii. 558. 

RisJcs, exehnhd from [lolieVt iii. 401. 
Rivas, fre.sh-water, ownersliip in, iii. 542. 
owners of banks of, property in, iii. 

fisheries in, iii. 543. 

(Sec Jnrorporral hereditaments.) 
above tide, public right to navi- 
gate, iii. 562. 
leading to Mississippi, ordinance 
respecting, iii. 563. 
highways, iii. 572, note, 
ownersliip •bctw'ecn high and low 
water mark, iii. 561, 562. 
Mississijipi not subject to common- 
law rule, iii. 563. 
above tide, in fact navigable, prop- 
erty in, iii. 564. 
above tide, change of course in, 
eflect of, iii. 564. 
owners, vadium Jilnvi atpuv, iii. 565. 
right of fishing in, iii. 541-551. 
navigable above tide, ownership in, 
iii. 560. 

navigable, when tide ehbs and 
Hows, iii. 570. 
(For fishery in, sec Incorponal he- 
rtdifanu'Uts.) 
rights of ow'ners of lands, iii, 547, 
548, 

test of, iii. 543, 544, 566. 
exclusive navigation of, not to be 
controlled by slates, i. 482-492. 
(See Aarigablr rivers.) 

Road, custom in driving on, iii. 322. 

when turnpike becomes, ii. 375, 
noO^. 

Road, may be made through lopd.s, ii.424. 

jirojierty taken for, ji. 425, 427. 
Rnrevs, iii. 461. 

RoU.es abridgment, i. 571. 

Roman law, (see Civil lau\) i, 5^7. 
Romans, their fecial laws, i. 6. 
llieir laws of W'lir, i#6, 7. 

VOL. IV. 61 


Romans, their maritime laws, iii. 5, 7. 

Rule (.g' prot'tediugs in congress, i. 256. 
in Shelley's case, iv. 242. 
on state titles and loeal laws, i. .378. 
of 17.56, i. 91, 135-1.37. 

(See Interpnetation.) 

Running uuiters, iii. 585-590. 

w hen public higbwny.'<, iii. 543, 544. 
day.s in liii*c of sbip.s, iii. 2St;. 


I ^ 

^ Safe-vimduct, i. 171, 191. 
j Safeguards, i. 172. 

Sailing, nniitiral rules fip-, iii. 324, 325. 
unde r t'nemy's Hag, i. 95. 

(See Calli^sion.) 

Salt', under powyr of imnlgage, iv. 234. 

as dislingni.sbed* from a mortgage 
or pledjre, ii. 799, note ( 1 ), 

. 808. 
eontraet of, ii. 640-657. 
ilefined, ii. f>40. * ^ * 

wliat i.s capublc of, ii. 640, 641, 652, 
note. 

of chattels, ii. 641 . 
when the article sold docs not exist, 
ii. 642. 

of artieb's ]dedged, Ii. 642, note, 
failure of title to thing sold, ii. 645, 
647, 6.53. 

executed and executory, ii. 662. 
]>ne(‘, ii. 654, (see Rrice.'j 
duty of mutual disclosure, ii. 668- 
685. 

delusion created by act of vendor, 
ii. 669, (se(5 Rejnrsentalion.) 
delivery u.s incident to, ii. 685-712. 
when it becomes Jib.solute, ii. 686, 
. 691,693, 698, 699. 

of chattels, as afieeted by statute of 
frauds, (see Frauds.) 
of lands, undi'r statute of frauds, 
iv. 109, 53H. 
artiele.s must be designated and 
mnib‘ jeady,iii. 691, 692. 
when conditional, ii. 69.3-697. 
right to retake goods after sr.le. ii. 

697. 

fraud in, ii. 712-716, (see Fraud.) 
by auction, ii. 754-7;'H9. 
of eljdtlcls, enforced or nseinded, 
ii. 643, 655. 

of chattels, specific performance of, 
ii. 651,695. 

registry of, by local laws, ii. 732, 
note, 736, 737, n^tc. 
defeated, ii. 642-65.3. 
on judicial, no warranty, iv. 511, 
note. 

bj' color of title, ii. 407, 408, note. 

I under design of vendee nor to pay, 

' ii. 693. 
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Salsj by ostensible owner, when {jood, ii. 

693. 

through false representations as to 
solvency, ii. 670, note, 
vendor may treat sale as void, or 
sue for price, ii. 711. 
after-acquired chattels do not pass, 
ii. 704, note, 
of foreign exchange, ii. 641, note. 
))v .‘'sunple, ii. 667. 
risk in buyer, ii. 672-685. 
vendor’s lien for price, ii. 695, 696. 
rule of the civil law, ii. 
of specific article, ii. 70.5-710. 
of goods in adverse possession, ii. 

686 . 

after judgment against vendor, ii. 

717,718. 

fraud by vendor’s possession, ii. 

718-742. 

of the fruits of land, iv. 5.55, 530, 
note. 


by admiralty ])ro{ ess, iii. 201. 
mode of trtiusfer of ships, iii. 210- 
218. 


Sale of land, 

under a mortgaged power, iv. 169, 
184, 224. 

Under a mortgaged decree, iv. 225, 
226, 227. 

when vendee is trustee for the pur- 
chaser, iv. 17.3, 


under a power in a will, iv. 383, 
384. 

for taxes, iv. 519, note, 
on exeeutioii, iv. 497-515. 
irregularities do not vitiate judicial, 
iv. 498. 

purchaser of siieriff, must show 
judgment, iv. 511, note, 
when decreed in eiianecry, iv, 373, 


note. 

good, though judgment he reversed, 
iv. 511, note. 

in adverse posst'ssion, iv. 525. 
of litigiou.s riglits, iv. 527. 
by ex .-Tutors, iv. 368, 372. 
by executors, in New York, under 
])ow'er, iv. 381, 382. 
by guardians, ii. 259. 

(See Consideration, Contracts, 11 or- 
ranf^, Deliver!/, / accptancc, De- 
sale, liescwd . ) 

Sale of shii>s, power of admiralty to sell, 
iii. 222, 223. 
by master, iii. 246-248. 

Salviu/e, defined, iii. 340. 

* when it arise.s, iii. 341. 
amount allow'ed, iii. .342. 
master and seamen, when entitled 
to, iii. 342, 343 
not given on recapture ot^ neutral, 
iii. 343, 344. 

when denied to insurer, iii. 444. 


Salvage, in ease of captured property, i. 

122, *123. 

to pilots, iii. 342, 343. 
on sliipwreck derelict, i. 425, iii. 

333-337. 

on bottomry bondf^riii. 474. 
common-law jurisdiction of, i. 414, 
note, 425. 

common Jurisdiction ot, i. 414,415, 
notes. 

Sample, sale by, ii. 667. ' 

Snnterna, iii. 462. 

Sasine, in Scotch law, iv. 553. 

Saunders' treatise, i. 574. 

Saunders' reports, i. 548. j, 

Satisfaction of jiidgrumt, when presumed, 
iv. 512, 513, 

Saving clause in a statute, i. 522. 

Schools, common, ii. 20,5-226. 

Scliroid master, aiitliority ol\ ii. 230, note. 
Sciutilla juris, iv. 276-282. 

Searidalum niafpmtuni, wliat, i. 634. 

Scire facias, process by, in U. S. courts, i. 

332, 428. 

against corporations, ii. 392. 

Sea, fishery in and its arms, common, iii. 

.541. 

soil and fisheries in, whom vested, 
iii. 545-548. 
coast, jurisdiction of, i. 31, (see 
Jurisdiction , ) 

letters, i. 167. 
dominion over, i. 29, 33. 

Seashore, ])iiblie no right to cross to bathe 
on, iii. .544. 

piibli(* right to fisli on, iii. 544. 
below high-water mark belongs to 
state, iii. 561. 
ownership in Maine and Massachu- 
setts, iii. 568. 

definition of, iii. 571. 
worthiness assumed by owner, iii. 

288, 296, 392. 

Seal, what is a snflieient, iv. 543-547. 
Seamen, iii. 251-283. 

shipping articles, iii. 251-254, 262. 
consiruetion of shipping articles, 
iii. 269, 270, 271. 
wages, if no articles, iii. 252. 
desertion of, in foreign ports, iii. 

253. 

provision for disa])led, iii. 2.5.5, 
to be naturalized, iii. 256. 
punishment of, iii. 258. 
corporeal j)imishinent abolished, iii. 

259. . 

may be discharged by master, iii. 

, ‘ 200 . 

entitled to medical aid when ill, iii. 

203. 

wages of, i. 421, iii. 252, 264, 265. 
proinise of extra wages void, iii. 

265, 276, note. 

freight, niDthcr of wages, iii. 266. 
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Sitiinen, waf^c*? due, if ship lie seized for 
debt, iii. ‘2G7. 

dyinj; on the voynjre, wluit wap:es | 
due. iii. 208. 
wa^es due if earj^o delivered on 
ait ^anl voyajje, iii. 209, 270. 
AVii;'e>. lost liy eapfure, iii. 270. 
erulM /zlemciit, when liable fof. iii. 

274. 

saviiin^s from wreck liable to wn^es. 

iii. 27.^>. . 

wa;;cs, when duo by act of eon- I 
• ;;rcss, iii. 270, 277. j 

lien on ship and freij^bt for waL'c-^, | 
, iii. 278, 279. j 

forfeiture of w^c.s by desertion, iii. ! 

280. 

forfeiture of wages by miscondu<‘t, 
iii- 281. 

(See Maalfy.) 

rights a,nd duties of. iii. 251-280. 
statute regulations relative to. iii. | 
252, 253, 255. i 

foreign, iii. 2.50. 
hiring of, iii. 203. 

ebun» of wages attaches to last ' 
fragment of ship, iii. 275. 
wagi’s of, due, though siek or un- 
duly disebarg(‘d, or voysige be 
broken up, iii. 2().5. 
pro rala wages, iii. 207. 
sliaro of profits, iii. 203. ' 

wages, wiien subjeets of general I 
average, iii. .3i!9. 
when entitled to salvagi*, iii. 342- 


SeialA in law, in deed and eonstruetive, 
defined, iv. 438, note, 
in fee, iv. 2, 438. 
in dower, iv. 36, 37. 

10 uses, iv. 333, 370, 377. 
of testator, iv. 618. 

Seisiua flick sti/nfem, iv. 438. 

Seizures, jurisdietion of, in admiraliy 
eonrts. i. 4 1 ti, 1 1 s. J2o. 
what eonrts imptire inin xaliiliiy 
of, i. 400, (see S>(ih 
Sclf-dcfmcc, i. O.'li). 

Senate of Statts, how’ chosen, i. 234. 

•stal)ility and eharacter of, i. 230, 
238. 

]>ower in makinjj treaties, i. 308, 
309. 

Senators, how chosen, i. 23.5, 230, 238. 
Sertjeant at Anns, cannot arrest hy deputy, 

• • i. 24.0. 

Servants, (see Slavts and i\taster.) 
hired, ii. 2'.^-;y)S. 
eoiiscijinmees of tlieir quitting ser- 
•riee, ii. 300. 301.* 
, may he dismissed, ii. 301.* 

wlien they may defend their ma.s- 
Merjj, ii 307. 
wages, when apportioned, iii. 034. 
Serrilufh s. iii. .570. ^ 

cannot 1)C created hy tenant in 
common, iii. 578. 

Settlements, Faiglish jioliey of, iv. 399. 
siriet, what, iv. 398, note. 
t>f t)ic states, sketch of llie history 
of, iii. 5l7-.')3ti. 


,345. 

wagc.s not insuralile, iii. 372. 
wages during detention covereil by 
jtoliey, iii. 4 1 2. 
Seaworthiness, implied warranty of in 
policy, iii. 392. 
to what extent required in assur- 
ance, iii. 392-397. 
bow far reipiisitc in stages of voy- 
age, iii. 390. 

(See Jnsuranee.) 

Scarrh, right of, and how exercised, i, 
159-100, 206. 
war, right only, i. 159. 
damages for wrongful exercise of, 
^ 105. 

convoy armed, docs not exempt 
from, i. 101. 
resistance to, penalty of, i. 101, 
103. 

sliips of war I'xernpt from, i. 103. 
for seamen denied hv the United 
States, 1^102, note. 
Securities, when considered as trusts, iv. 

34 7, 348, 423, note. 
Sed(/wick’ on damages, i. 630, ii. 603, 064, 

605,712. 

Seduction, action for, by parents, ii. 230. 
when penal, ii. 231, note. 


on wife, ii. 15‘<, 159. 
wluMi 10 be reeordeil, ii. 180. 
post nuptial, ii. 180. 
eomplexitv of them, iv. 39S. 399. 
>SV7-o/7v, against. United Slates, i. 327, iu>te. 
in equity, ii 048. 

on failure of consideration, ii. 047, 
048, 0.51. 

laws of other states, whether ( ii- 
forced, ii. 020, noK-. 
ShcUey\s case, rule in, iv. 248. 
exci'piions to, iv. 254. 

(See /lemainder.) 

Shcfiherd's louchstmie, i. 571. 

Sherijf'^s sales, i v . 4 9 5 --5 1 0 . 

Shifting use, (see Uses.) 

Shijfs, foreign ^rrned, exempt from local 
jnrisdit'.tion. i. 10.3, note, 
process may be seiwed in, 'i. 104, 
note. 

merchant, Aow far exempt, i. 104, 
note. 

not completed, when property in 
passes, ii. 704, note*, 
neutral, do not protect enemies’ 
property, i. 134, 135, 1.37. 
mi^ earn freight on enemies’ prop- 
crtv,-i. 134. 

rule of 1750, i. 91, 135. 
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Ships, “ free sliips, free floods,” negotia- 
tions as to, i. 139. 
collision of, (see Collision,) iii. 319. 
title to, iii. 191. 
sale of, on execution, iii. 192. 
fjrftfifl hili'of sale, iii. 194. 
adminilty, title to, iii. 192. 
registry of, iii. 198-204. 
enrolment and lictmse of, iii, 209. 
Tii()»l(' of transfer, iii. 210, 211. 
senwortluncss, iii. 288. 
lien for non-delivery of goods, iii. 

308. 

papers, i. Ififi, iii. 192, 199, ’:il4. 
charter of, iii. 284-289. 
general, what, iii. 28r», 293. 

(Sec AjJ'nifjhlmmt^ reliant I r.*}- 
sds.) 

Im.shand, iii. 223. 
timers, when j^artners, iii. 44. 
liable for expenses, iii. 195-201. 
pro hac vice,, iii. I 95-201 , 
mortgagee, when liable, iii. 190. 
liahh'. as vonunun earriors, ii. 820- 
831, iii. 297, 30G. 
responsibilily limited, ii. 8.30, 831, 
* iii. 301, note. 

Shipper, his duties, iii. 306 

». his lien <ni the ship, iii. 235,307. 
Shippinc/ articles, iii. 252. 

Shipwrecked property, ii, 404, 40.5. 

rise and progress of laws and cus- 
toms relating to, i. 13. 
different kinds of, iii. 430, note. 
iSVnptmWre// goods, (see ]Vrer/,s.) 

Share, on navigable watta.s below Iiigh- 
water mark, belongs to slate, 
iii. .500. 

of fresb-water rivers, defined, iii. 

509. 

of navigable waters, defined, iii. 

500. 

of the sea helong.s to the state, iii. 

500. 

sic vtrre tuo, i^'C. iii. 589* 

.S7V/m’;a/, iv. 533, 021, 023. 

by a mark, iv. 023, note. 
yUlisia loan, i. 70. 

Sm'ulation of another’s name, mark or ar- 
ticle. ii. 483, 484. 
S/andcr, definition of, i. 6.91. 

triitlia justification in private ac- 
tions, i. 040. 
certain«rommunieations privileged, 
i. 038, 642. 

Slavert/, origin and history of, ii. 28.3- 

297. 

does not exist at common law, ii. 

283. 

in ancient states, ii. 285, 286. 
abolition of, in the several .states, 
ib 289-295. 

in the British West Indies, ii. 292, 
note. 


[ Slaves, no action lies for, at common law, 
ii. 284, note, 
when become free by being carried 
into free states, ii. 284, 296-297. 
legal disabilities of, ii. 284, 290, 
29 Ii 299, .303, note, 
whether personal or real property, 
ii. 290. 

emancipation of, in the several 
states, ii. 288, 289, note, 
marriage of, with '.rhites, ii. 299. 
right of master to retake, ii. 296, 
297, note. 

emancipation of, by masters, ii. 

! 616, note, 

when free in 4 free stales, i. 495. 
fugitives, i. 454, 652. 
state legislation in relation to, i. 

or. 2 , 653. 

Constitution of UnifiMl States re- 
lating to, i. 652, 671, app. 
Slave-trade, declared piracy, l>y United 
States, i. 203. 
held not piracy under act of 1820, 

i. 204, note. 

legislation of United States in re- 
spect to, i. 202, 203. 
British legislation and treaties, i. 

205-208. 

Socage tenure, iii. 653, 657-602, iv. 2, 3. 
Soil, under navigable waters, ownership 
of, iii. 566. 

1 owncrsliip of, below high-water 

' mark, iii. 566. 

! Solicitor oftlie treasury, i. 345, note. 

I Sovereign powers over properly, ii. 424, 

I ‘ 425. 

I may sue in other states, i. 326, 327. 

Sound part of will, unaffected by unsound, 
iv. 392, note. 

Spain, Visigothie code, iii. 659, note. 

Partidas, ii. 600. 

Spcedal occupants, iv, 20. 

S/fecial property, rights of owner of to sue, 

ii. 783, 784. 

none in bailee, in (‘ase of commo- 
date, ii. 790 ; bnt sec 809. 
pawnee or ])ledi:ec lias, ii. 800. 
generally in bailee, ii. 809. 

Special pleading, its use, iv. 6()4. 

Specie, articles, ii. 704-708, (see Safe, 

Jhlirery . ) 

Sperific performance, Avhen decreed, ii. 531, 
077, iv. .532. 

Speech, freedom of, a constitutional pro- 
vision, i. 633 

Sfwlintion of documents, (see iJocumcnts.) 
Spondet peritiam art is, ii. 812. 

Springing use, iv. 295, (sec Uses.) 

Stage owners, VmhWixy of, ii. 830-834. 

bound to take passengers, ii. 830. 
Stair, Institutions of the law of Scotland, 

ii. 511. 

Stare decisis, i. 536, 540, 541. 
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States, TTiOtal oltlipffttions of, i, 3, 
dcfirjod, i. iui), note, 
skctrli of the settlement of, iii. 418- 
5.12. 

tul mission of, i. 244. 

when lia*V«* for ftcl.s of individuals, 

' i. 335, note, 

may not he sued in its own ecHirt.s, 
i. 328. 

when a party to an action, i. 360. 
not to l/li sued hy individuals in 
U. is. courts, i. 388. 
agents of, may he •sued in federal 
courts, i. 388, 389. 
may not tax national hank, i. 477. 
not to issue bi’is of credit, i. 45G. 
general j)owcr of taxation hv, i. 

477-481. 

no jurisdiction of territories cyded 
to U. S., i. 481-4?<3. 
no power to regulate comint‘rcc, i. 

484-49.5. 

concurrent legislation, i. 434. 
may not impo.se iinpost.s ami du- 
ties, i. 492. 

may regulate its internal com- 
merce, i. 49;{. 
may not rcnpiire license of import- 
ers, i. 492. 

coneuiTcnt powers of, i. 434, 442- 
4.54. 

grant of powers to etmgre.ss not 
necessarily conclusive, i. 43.5- 
440. 

concurrent powers in regard to 
militia, i. 43.5-438. 
taxation hy, i. 438, 440. 
del)ts, assumjJtion of, i. 440, note, 
laws of, n<»t atl’ect federal process, 
i, 441. 

when may be rule of dcci.sion in 
federal courts, i. 442. 
governor of, power to f)ardon offen- 
ces against II. S., i. 447. 
one, mn enforce criminal law of j 
another, i. 451 . j 
constitutional restrictions upon the | 
jjower of, i. 45.5. 
may use military power to put 
down insurrection, i. 455. 
powers deni<‘d to, hy federal con- 
stitution, i. 456. I 
not ctnit hills of credit, i. 456. I 
not ])a^s vx post facto laws, i. 458. 
no control over fediral laws or 
courts, i. 459. 
not control or obstruct federui olli- 
i. 460. 

not interfere with each other, i. 462. 
not to tax national institutions, i. 

477. 

not pass laws impairing the obliga- 
tions of contracts, i. 463, (see 
Obligations.) : 


I StaUs may not impair its own contracts 
or grants, 1. 464, 465, 4 70. 
their control over mail carrit r>, i. 

461. 

may regulate the remedies on ron- 
tract-^. i. 470. 
not to govern (X»ded places, i. 481. 
not pass mitm‘aliy.Mtioii laws, i 4 76. 
may institute a suit as a cor|K>r:i- 
tion, ii. 345, note { I ). 
foreign, ac([aii'ed i»v pniehase.* i. 

281. 

Inws^of, regarded by T. S. eourls 
ii» (J nest ions of real properly, iv. 

3h'». nolo. 

muifs, conenrreiil,jnri.Mlieiio!i of, i. 

442, 44.5, (see Statt.) 
not controjiahlc by injiinctioim lioiii 
IJ. S. courts, i. 462. 
how far congress* may confer j m i ‘.- 
ilictioij^ upon, i. 446, 447, 448. 
jurisdiction off* in suits against a 
state, i. 447, noti*. 

jurisdiction of, tides or forfeitures ' 
to r. S,, i. 4 4'.t, 451, 4.52. 
appeal from, to federal court'-, i. 

1 50 . 

not enforce penal laws of congress, 
i. 4.5 i, 4.52. 

jurisdiction of. over fngirivi s trom 
• service, i. 4 52, 453. 

no control over federal ct,*urls, i. 

4 59. 

not issue inatKlamus to fcdcaal offi- 
cf'rs, i. 460Ji 
wlum not imjuire into validity of 
seizures, 1. 460. 
have not cognizance of ollences in 
(•(■(h‘d territories, i. 483, 
invested with federal jiowcrs, i. 448, 
452. 

powers under acts of congress, i. 

342. 

jurisdiction over trespasses eommii 
led in other stales, ii. 627. 
supreme, unless restricted iiy con 
stitu^on, i. 503. 
judiciary may declare unconstitu • 
lionul, i. 504,»5I0. 
time of taking effect, i. 510 , .5|;{, 
516. 

rctroactye, not to he jirc^unied un- 
less remedial, i. 511, 51.'i, 515. 
cannot impair ohligaiioii of con- 
tra{‘ts, i. 511. 
declaratory,*!. 513, note, 
public or private, i, 516. 
judicial notice of, i. 518. 
interpretation of rules for, i. 519- 
525, 53(6 

teuipornry effect of, i. 526. 
repeal of, i. 526. 
effect of repeal, i. 520. 
penalty, impjjes jiroliibition, i. 527. 
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Statutes, cumulfltivc, i, 529. 
revival of, i. 52G. 
ex post farto, prolubited, i. 459. 
old i. 535. 

construction of, i. 519-525, 530. 
gavini; clauses and provisoes, i. 522. 
preamble, i. 519. 
wliCTi may, means shall, i. 528. 
real and personal defined, ii. 613, 

614. 

no bindirifj force, ex -territorial, ii. 

615. 

in pari materia, i, 523. r 
repeal of, by implication, i. 5^7. 
relative to ^ifls, ii. 588. 
void in jiaft, void in toto, iv 319, 
553. 

of frauds, (see Frauds, Jhlirerij.) 
of charitable uses, ii. 354-3G0. 

(See Uses.)*' 
de. donis, iv. 1 1 , 5^3. 
of Merton, iv.<»72. 
of distributions, ii, 505. 
of* 13 and ‘27 Kliz. against fraudu- 
lent conveyances, iv. 559. 
of limitation, that of the })lace of 
action controls, ii. G26, 627. 
of (juia cnipfores, iii. C50, iv. 524. 
Statute o( uses, iv. 332. 

of uses, remainders limited under, 
iv. 271. 

of wills, iv. 610. 

Steamboats, statute of T^cw York respeet- 
in<r, iii. 321 

l(?gal rule for their sailing, iii. 321, 
322. 

monopoly, history of, i. 48.5. 
Stockholders, rights of a.ssignccs of, ii. 322, 
- note (3.) 

liability, ii. 327-329. 

Storkjobbliio, jn ohihited, ii. G42, note. 
Stoi'ks, how pledged or assigned, (sec As- 
sitpimeut, /{ailment . ) 
Stolen (foods, proj)crty in, how lost, ii. 40.5- 

408. 

Stop laws, on executions, wlien uneonsti- 
r tnlional, iv, 504. 

Stoppa(f(' in transitu, right of ii. 7GO-773. 

« dc(iu'*d, ii. 760. 

(loos not rest on right of re.seission, 
ii. 761. 

origintof rights, ii. J.Gl. 

wlio may make, ii. 7G2. 

te.st of validity of right of, ii. 763. 

right, when exists or is defeated, ii. 

' 763. 

when traiisitus at an end, ii. 764- 
767, 772, note. 
Stopparfe, effect of resale on right of, ii. 

766. 

act of vendee ns affecting right of, 
ii.’768-773. 

is recognized in the general mcr- 
, cantilc law, ii. 773. 


Storage of goods, Hi. 288, 289. 

Story, Joseph, on bailinet»ts, ii. 846. 

on the Constitution of the United 
Slates, i. 261. 

on the conflict of laws, ii. 625. 
on equity, ii. 610, <>'.76. 

Straccha, iii. 462. 

Slraiiding, defined, iii. 433. 

subject of general average, iii. 333* 
Streams of water, iii. 585. 

Street, what facts constitute dedication of, 

iii. 605. 

(,See Dedi-'.ntion ) 
boundary on, iii. 575. 
dedication of, iii. 574, 575. # 
when cxcliidtixl in grants, iii. 575. 
use of by railroad, iii. 573. 

Strict settlement, iv. 398. 

Stultification by plea, ii. 608. 

Sul^agent, when properly em])Ioycd, ii. 

S78, iii. 135, 

Suheiichion of inheritance, iv. 434. 
Subinfeudations, iii. 665, 675, iv. 523. 
Subjects, native, ii. 1, 9, 297, note. 
Substitutions under the civil law, iv. 20, 
301, note. 

in favor of a surety, iii. 193. 
Succession to personal estates, ii. 561, 502. 
Suffrage, qualifications for the exercise of, 
i. 239, 243. 

Suit, defined, i. 324. 

Sujj'erance, tenant.s by, iv. 134. 

Sugden's treatise, \. 575. 

Sinnniary con ci<'l ions, i. 621. 

Sumfituari/ lairs, ii. 413. 

Sunday, verdict received on, iii. 141. 

no demand to he made on, iii. 141. 
Supercargo, iii. 284. 

Snjirn protest, iii. 117. 

Supreme Court, reports of, i. 498. 
its institution, i. 328. 
its exclusive juri.sdiction, i. 329, 
351. 

its appellate jurisdiction, i. 329, 
330, 331, note, 349, 352, 360- 
366. 

its jurisdiction to grant habeas cor- 
pus, i. 332, 3,34. 
its jurisdiction over inferior courts, 
i. 3.32. 

may punish for contempts, i. 334. 
attorneys and counsel, clerks and 
marshals of, i. 342-348. 
judgments of, how enforced, i. 353. 
may issue mandamus, i. 357. 
jurisdiction of, when a state is a 
party, i. 3.59. 
appellate jurisdiction depends on 
congress, i. 360. 
appeal to, in criminal eases, i. 361. 
jurisdiction on questions of trea- 
tic.s, i. 362. 

on appeal to, error must appear 
of record, i. 362. 
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Sii/urmc Courts Over lands granted hy a { Tmants in common, iv. 417-424. 


statb, i. 090. j 

appollutc jurisdiction, when state 
, n party, i. 362-M60. j 

]|owcr (IcM'ivcd from constitution, ’ 

, . . '• i 

(See Courts^ Feihral.) j 

right of, on pnvment of ihe ’deht, 1 
ii. S53. I 

giving time to prineipul, cfiect on, ! 

” iii. 164. I 

subrogated to rights of principal, 

■» iii. 183. 

Sureties, remedies of and between, iv. 422, 

» note. 

Surreutfrrs, defined, >. 118, 121. 

when imd how made, iv. 112, 12.'>. 
of fugitives, (see Fuijilircs and j 

... *''■%«•) j 

Surr()</<iti‘ ( iturts, ii. j 

exclusive jiiri.^diction over wills of 
personal estate, ii. .'iOH. | 
Surrivnrship referred, in <‘onstruetion, to 
testator’s deatli, iv. 230, note, 
among exeeiitors, ii. 572. iv. 3.50. | 

cfl’eets of the word ‘-survivor,” in j 
wills, iv. .314. I 
how construed in cxeeutory de- * 
vises, iv, 315, 321, 371. 
in oases of joint tenancy, iv. 407- 
411., 

Survey of a vessel damaged, iii. 330. ; 

Sutton Hospital, ii. 381. 

Swiss Von/'piferation, i. 225. 

SymlitUcal (UHminj, a.s to gifts, ii. 001. 

as to sales, ii. 697, (see Delivery,) ! 


T. 


defined, iv. 417. 
of eluittels, ii. 447. 
how created, iv. 417, 418. 
incidents to the estate of, iv. 419. 
to share expense of repairs, iv. 4*Jt, 

•4 22, 423. 

may sue eaelj other, i\ . 420, 422. 
conversion Iw one of a ehaltel, ii, 
•4 48, nple. 

chargeable for exehi^ivc use of 
proju rly, iv. 421 , 

, ihe'r tiilueiary relatiuu. iv, 422. 

noli . 

lialdi* for negligencf*, i\ . -123. note. 

« :ianot creati' s«‘ »\ it ade‘>. iii. .^49. 
M-lsiii of owner in h e, iv, 4.'59. 
contrilaition between, iv. 423, 424. 
joint, iv. 405-410. 
defined, iv. 405,* 

mil me id’ the istate of, iv, 405, 40r., 
how iTcati'd, iV. 400. 
individual aufhoiity of, iv 4o7. 
liow seised, iv. 4n'7. 
ij^ay sue each oilier, i\. 407. note, 

. 4 21,422. 

niuha- statutes of New York and 
other vtm.'s, iv. 409. 
how dcstroyial, iv. 4 in, ' , 

one may not devise, iv. ins. 
whether hushand and nile are, iv. 

411. 

of partition of their esiati-, iv. 412- 
4ir>, 421. 

coparcenary, iv. 410. 
nature of the estate of, iv. 410. 
nature of the estate of, iu New York, 
iv. 417. 

by the eonrte.sy, iv. 27, (see ('unr~ 


Tachitu) mortgages, iv. 207. 

Talliot, Lord, i. 551). 

Tavern, as distinguislied from an inn, ii. 

823. 

Taxes, on fiaeign insurances, iii. 488. 
direct, i, 277. 

sales of land for, strictly observed, 
iv. 519, note. 

Taxation by .states, i. 438-440, 441, note, 
by states, not of United .State.s Bank, 
i. 477. 

rights of, in the states, i. 477-481, 


/ra/.) 

in dower, iv. 37, (see Ihnrtv.) 
Tenantsin estate f 'or life, right of to i>!ovcrs, 
iv, 80, (see Leas(\ Estate, Lessee, 
and l/niillotfl.) 
right to eml)]ement'', iv. 82. 
right to undcrlca.'''.', iv. 83, (sec 
' F stums.) 
bound to keep down interest, iv. S3, 
liability of, for wa-^tc, iv. v."),' 129, 
131, (.''Ve 1) nste. ) 
alienatfcn l)y, iv. 9 4, ti.5. 
liabilitwin eases ol IjIt, iii. O.’IO, iv. 


489. 


what projicrty subject to, ii. 415, 
note. 


abuses of, ii. 416. 

aulliority of congres.s relative to, 
• i. 277. 

autliority of congres.s paramount 
in states, i. 440. 
authority of congress paramount 
ill UTritories, i. 279. 
Telegraph companies are common carriers, 
ii. 319, note. 


, 9.3. 

when excuse«l from rent, iii. 031). 
right of joint and common, to sue 
co-tenant, iv. 92, note (a), 
when tlieir estate Ibrfeitcd for 
waste, iv. 95, (see Forfeiture.) 
not entitled to emblements, iv. J27, 
(see FmhIemnUs.) 
-'hhen bound to repair, iv, lii<i, 127, 
-note (Ij). 

pur autre vie, iv. 25. 
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Tenants, pur autre vie, ri^ht of ootu'c*. by 
mid to, {see Aotice.) 
at will, iv. 127-134. 
ri"bt to c.'itovers, (see Kstover*s.) 
for life, when by English . laws he 
forfeits estate by wrongful ooii- 
veyaneft, iv. 492. 
effect of such conveyance in Ameri- 
can law, iv. 492. 
for years, wlicre excused from rent, 
ill. 632. 

forfeits his inteic.st by conveyance, 
wheb, iv,,493. 

of estates ^/nr ymrs, iv. 97-127. 
may underlet, iv. 110. 
forfeiture bv* iv. 123. 
has no ciiiblement, iv. 12.3. 
cannot remove manure, ii. 44.3, 
note. 

liable for waste, iv. 126, note, 
must repair at bis4:)wn expense, iv. 

’ 12.3. 

from year U\ycnr, iv. 107, 128, 129. 
in New York, iii. G49, iv. 129, note. 
at tol/l, iv. 128. 

require!! notice to quit, iv, 129-132. 
how removable, iii. 647, iv. 132, 
133. 

JTablc for waste, iv. 128, 
at sn fcriincc, iv, 134-139. 
bolding over, iii. 647, iv. 134, 135. 
restraint upon alienation by, iv. 

no. 123, 145. 
by mortgage, cannot <diargc im- 
provcuicnt upon tUc inheritanec, 
iv. 194. 

cannot claim repairs, iii. C30, 6.31. 
avoids lease, if jn emi.scs uninhabit- 
able hv landlord's fault, iii. 630. 

631. 

(See Ilents.) 

origin of right of, to alien, iii. 668. 
jiower of, to make leases, iv. 396. 
.summary method of removing, iv. 

131. 

Tender, of specilied articles, ii. 707. 
of reiTt, iii. 631. 

of mortgage debt after day, iv. 227, 
• note. 

I'niement, defined, iii. ,531, 

Tenure, historv of the laws rff, iii. 656. 

/t'm/u/,*aholished in'V^cw York, iii. 
■ , 657. 

origin of, in Euix)pe, iii. 658. 
derived from the icing, iii. 663. 
hi.^tory of, in England, iii. 668-676. 
by knight-serviee, iii. 670. 
aid, wardship, relief, fine, ns inci- 
dent to. iii. 672. 
doctrine of, in the United State.s, 
*,iii. 676. 

in socage, what, iii. 676, 679. 
in Spain and Austria, iv. 19. 
grant, iv. 6. 


Terms, attendant, defined, iv. 98. 
history of, iv. 98-107. 
for years, (sec Estate,) 

Territory of Neutrals, inviolable, i. 126. ^ 
not a station for bclligeretusi^i. 127^ 
▼ 129. 

passage through may be granted, 
i. 128. 

invasion of, justified by self de- 
fence, i. 129, note. 
Territories, legislative power over them, i. 

• 432. 

act of 1790 applies to, i. 283, note, 
ceded to U. S., rights of inhabitants 
in, •. 431. 

Territorial courts, i. 490-433. 

power of, in Distriet of Columbia. 

i. 431. 

Test^ors, estate of, may be sold to pay 
• debis, iv. 517. 

in.sanity of, how tried, iv. 615, note. 
Testaments, history of, ii. 399, iv. 607. 
Texas, i. 281. 

Theft, iii. 407, note. 

Tlie/lusson\s Will, iv. 325. 

Tickets, on public conveyance.';, rigbt.s of 
owners of, ii. 842, note. 
Tide waters, iii. 549, 560^ • 

2'ime, computation of, m truces and no- 
. tices, i. 170, 171, iv. 109. 
2'itle acquired by occupancy, ii. 455. 
acquired by war, ii. 455. 
acquired to lost goods, ii. 456, 
457. 

to derelict, waifs, wreek.s, and treas- 
ure trove, ii. 459-461 . 
by accession, ii. 461-466. 
not gained by trespass, ii. 4 64. 
as affected by confusion of, ii. 465. 
aeo aired b)' intellectual labor, ii. 

466. 

by virtue of patent-right, ii. 467. 
(Sec Patent.) 

by occupancy, ii. 399, 405. 
possession ns a foundation of, to 
personal property, ii. 399, 400, 
421. 

by confiscation, ii. 402, 403. 
to stolen goods, ii. 402, 405. 
as affected by wrecks, ii. 403, 
under sale in markets overt, ii. 405, 
409. 

of hona fde purchasers, ii. 407, 
417, 419. 

given by descent, ii. 408, 409. 
passed by alienation, its hisioiw, ii. 

409, *41 r. 

right of every individual to acquire, 
to property, ii. 411, 412. 
by intestacy, li. 541. 
by administrator and executor, ii. 

578, *579, note, 
remedy in case of failure of, ii. 651- 
657. 
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Title, lo personal property, warranted by 
possession, it. 660. 
to land, foundation of, iii. 501-530. 
originally in the kin", iii- 501. 
in United States derived by prant 
froinjoeal ^governments, ui. 50:?. 
of United States to lands west of 
the Mississippi,# 281. 
purdiased nt Indian treaties, iii. 

505-508. 

when if includes mines, iii. 503, 
504, notes. 

a.s derived from t^c native Indians, 
i. 278, iii. 50.5-530. 

^escheat, iv. 487. 

what title, dti^iandahlc on .sale of 
land, iv. .5.33. 
founded on diseoverv, iii. .506-508, 
51.3-518. 

oeenpaney or posses.sion, as^fcmn- 
dation of, iii. 50.3-51 1. 
by devise, (see Oerise and IT///.) 
hy forfeiture, (see For/eitnre.) 
d( feetive, aflirmed hy cslojjpel, iv. 

11.3. 

as aflected by insolvency, ii. 508, 
.509. 

hy judj^meut, (see Jndijnyrnt.) 
as atleetcd by judgments, ii. .506, 
.507. 

when reverts by eaneclling deed, 
iv. 229. 

ingredients of a perfect, to real 
property, i, 186, 187, iv. 427. 
by contracr, ii. 088, 708, note. 

1)1/ descent, (.see Descent.) 
gained by attiicliineiit,*(.scc yl/Zne/z- 
ment.) 

by exeeutiem, iv. 495. 

7)'l/i?~dtrd, mortgage by deposit of, iv. 171. 
Tocquevi/lc, de, i, 505. 

Tonnafjp, dniics by state void, i. 49.3, note. 
Tort, right of a<‘tion for, not as.signable, ii. 

449, note. 

lorfs', will rj '^ausc of action survivc.s to 
wife, ii. 191, note, 
marine, (see Marine torts.) 

'Total loss, eonstruetivc, iii. 430. 

I'oiiUlrr, ii, 706, note, 

'Toichaj vessels, liability of, ii. 845, note (2), 

878. 

on river banks, iii. 559. 
no public right to, iii. 560. 

Ton'iis, ii. .3.31-333. 

'Trade, uitli enemy’s subjects, interdicted 
by war, i. 77. 

• license to, i. 95, 173. 

Trade-niarL's, aliens protected ^n, ii. 25. 

law relative to, ii. 484, 485, n(»tc. 
'TratulJirs, [)assing on the road, iii. .323. 
'Treason, wlien committed against a state, 

i. 4,50. 

'Treasuredrove, ii. 458, 461. 

Ireasnrif, decisions in revenue cases, i. 510. 


Treaties, not affected by change of govcim- 
rneiit, i. 2S. 

commercial, i. .3(’j. 
concurrence of congress necessary, 
i. .311, note. 

power of president and !<onate in 
making, i. 308, 310. 
how fur hindittg on congress, i. 310. 
obligations (*f, i. 183. 
nuxiliarx , i. 12. I 2.5. 

TreatiiS of peace, by wlmm n»adc, >. 1%4. 

extent of treat v inakini: }>owor, i.« 

• m:*' cede territories, i. 175, 176. 
allies ])rote(*ted by, i. 177. 
causes of war cMitiLMii.^lied hy, i. 

• i77. 

h’gjil effect of, i. I T.'S, 
time of faking effect, i. 179. 
captures made® alter, mill, i. 179- 
. 181 . 
constructifin yf, i. 183, 184. 
how far di'^solva d by jiew war, i. 

• 18.3, 184% 

violation of any nrtii lc,^. 184. 
^rninnent articles, i. is.’i. • 
Treatises, elementary, i. 5()k 
7)res, overhanging houtulurv wadis, iii. 

5)^, note. 

'Trespass, action of, by landlord, iv. 1.38. 
against exeentors, ii. 5.5o, note, 
possession, when nece^.^arv, iv. 138. 
Trial hf/ juri/, i. 622. • 

7V/o/, new, in cupiud cases, when granted, 
i. 622, note. 

Tribunals, foreign jurisdiction over Ameri- 
can si tips in port, i. 103, note. 
Trinity-house regulation, iii. 323. 

'Truces, partial or general, i. 169. 

observation of, how far rctjiiired, i. 

170. 

duration of, i. 1 72. 

Trusts, hnv of, in New^ York, ii. 174, note, 
in favor of vendor, upon s.de of 
goods, ii. 7 1 7. 
grow'th and doctrine of, iv. 314- 
, 317. 

us nlVectcd by slatnfi"-; in New 
York, iv. .312. 

subject to law of dc'.icciii, iv.hl5. 
executed (juulities of, i\ . 2.15. 
are avIAi uses wert*, iv. 
right ot beneficiary of, iv.:UG, note, 
w'hcn executory and wh^n exe- 
cuted, iv. .317. 
iTihy rest parol in case of fraud, 
iv.'.319, note. 

Itow created, iv. ,317-32.3. 

Ijow' created, in case of a restdting 
tVust, iv. .318-321. 
IioW created, in case of an implied 
• trust, iv, 318, .319, note, 

as affected j>y statute of frauds, iv. 
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yVf/A’/.s’, when courts of equity will enforce, 

iv. 321. 

of personal property, food for two 
lives, ii. 452, note. | 
as restricted in New York, iv. 305, 
.307, .338, .349, .372, .37.3. j 
^vIl('rl liable for debts, iv. .347-353. ' 
to pay rents an<l profits, and (Ud)ts 
and lofacies to or for children, 
iv. .354. 

trust power, when void, iv. .377,378. 
when trustees die, iv, 355. 
rreat(‘d without |>rivity of hene- 
fieiiiry, ii. 740, iv?.345. 
not to fail for want of trustee, ii. 

1.50, iv. ,3.50. 

do not (ieseend to representatives | 
in New York, iv. 357. ■ 
when jinss by will, iv. .35fi. 
how pass to assignee, iv. .357, .370. 
interest of c(fiini (fite trust, liable to 
e.xeetition, iv. 348. 
how artect (K)tid fide jiurclmser, iv. 

* ' 350, .359. 

pol’nw of the aholition of, «v. 357. 
to pay annuities, iv. .356. 

(Tea ten’ hy devi.se, iv. ,397. 
estate in, as limited hy executory 
, . devise, iv. .30.5. 

of accumulation, not valid for luna- 
tics in New York, iv. 325, note, 
whether whole is void, if part is, 

• iv. .318, 319, note, 

defined, iv. ,343. i 

Trust estate, wlnui vesting of, too remote, j 
iv. 304-307. 1 

Trustee, rifht of, to sue in federal courts, | 

i. 387. 

liability of, in chanfiiif and con- 
verting property, ii, 258-261. 
w'hcn eliargiai with compound in- 
terest, ii. 26.3, note. 
J\ustre pvoress, ii, 531, 532, note. 

Trustees, when corporations act as, ii, 338- 

340. 

when assignees under insolvent hiy^s 
are, ii. 535. 

of charities, ])owers of, iv. 354, note, 
when one of. or more dies, iv. 355. 
may resign, iv. .35t), 357. 
authority of chani’crv over, iv. .356. 
failure if, not defeatjv rusts, iv. 356. 
how discharged, iv. .356, note (1.) 
authority in executing jiowcrs, iv. 

378, 379. 

resnonsibilitv of,' ii. 258, iv. 346- 
.348. 

co-trustees, their liability, ii. 553, 
note, iv. 347, note, 
authority of joint, iv. .347, note, 
liability of one, having received 
money, iv. 347, n8tc, 348. 
not permitted to resign after ac- 
eeptaiiec, iv. 356, note. 


Trustees, undertaking gratuitously duties, 
when compelled to fulfil, iv. 348, 
. note, 

wrongful sales do not conclude ce.s- 
tui que trust, iv. 561, note* 
l ights in case of p; riperty in trust 
for married women, iv. 352, note, 
not permitted to speculate with 
trust property, iv. 424. 
cannot purchase trust property, iv. 

" 517. 

arc charged as to any benefit ac- 

, qiiired, iv, .517. 

to preserve contingent remainders, 
iy. 288. 

dealings with ceslni que trust, ii. 

571. 

Truth, evidence of, in libels, i. 635, 636, 
Turnpikes, sale of, ii. 247, note. 

Twt^.6e tables, i. 583. 


U. 

Underlet tint], iv. 81, 111, 124. 

Union of the United Rtate.s, i. 212. 

United Stales may not be sued, i. 327, 
note, 328. 

may at'quire land, i. 279. 
off-.set against, i. .327, note, 328. 
priority claimed by us creditor, i. 

262, 267. 

may bring civil suits, i. 329, note, 
claims against, not transferable, i. 

.329, note. 

(Sec Territories.) 

courts, jurisdiction of, (sec Judicial 
Ih'iHirtment, Suprejiie Court, 
Courts.) 

Unity ofxxccutivo power, i. 296. 

Usaqc, iflmissibility in construction of con- 
tracts and policies, ii. 770, iii. 

. 358 . 

TTsf and ocnijMtion, suit for, iii. 629. 

User, twenty yours gains casement, iii. 

590. 

(Sec Prescription.) 

Uses, shifting or springing, iv. .334, 335. 

conveyances under the statute of 
uses, innocent in operation on 
contingent remainders, iv. 287. 
shifting or secondary, what, iv. 

334. 

springing, what, iv. 3.35. 
future, or contingent, wdiat, iv. 3.36. 
English doctrine of, under statute 
of 27 Henry VIII. iv. 337-.339. 
as affected by* New York .statutes, 
iv. .3.37, 349. 

Iiave become trusts, iv. .34 1 . 
policy of the abolition of, iv. 357. 
as atfectiug powers, iv. 367-369. 
(Sec Trusts.) 
defined, iv. 327. 



INDEX. 


731 


r^es, liistory of, iv. .327-.'134* 

a.s di5>tii)L:ui.''lied from legni csfatrs, 

, iv, 

wnc alienable and dcsceiidiblv, iv. 

aao, :i31 . I 

made estate by statute of. iv. i 
3f32, 333, 334, 341 . 342. I 
wben talvc effect u.s a trust, i%». 332, ! 

note. 

a.s di.stinjrui.shcd from exocutiuy 
• devises, iv. 333. 

nhcii land.s vest as a cljuritaMe 
lise, iv. 332, note. 
stntHh' of] renjuiiuler.s limited uii- 
^ der, iv. 271. 

and yV//v/s-, iv*327-3r>9. 
al)olis)i(‘d by statute in N. Y(»rk, 
iv. 279. 

f sury, statute of New York, iii. 102. 

eoi jiorations in New York eatnot 
plead, iii. 102. 

I 'd possUhtis, i. 182. 

V. 

Vannic), in office of y>residcnt. i. 303. j 
lien snp))lie(i, i. 312. ! 

\ ii/lii's ( 'oiinnfufnrif y, Iii, I.*), 16. 

Vd/nr of land in dower, iv. 71-75. 

Vaftd, i. 18. 

Viinfj/idn's iirporfs^ i. .'>4 9. 

Vnidor, lien -(‘or pureluise-monoy, iv. 173. 
l ^nam'.s Jxrjunis, i. (sec aSu/c.) 

]'essc/», (see iShifKs.) 

iiffcct(“d by contraband, i. 150, note. 
Vh'wohI /i\nsf(l Code, ii, 67. 
r<.sc?/’s, S'nioCs and JunioCa, Reports, i. 

557. 

Vested liemaiudevs, iv. 240. 

Vice-Vixsident, president of the senate, 
<*i. 238. 

liow elected, i. 301, 303. 
aiifliority and duties of, i. 303. 
IVr/auyc, laws of, iii. 5S2. 

Minds Atirldipf iut, i. 571. 

^'isit^\d(m of eorporatioTJS, ii. 378-383. 

Msft, ri^ht of, i. 160, note, 208. 

Vo/d in j)art, not necessarily m toto, iv. 

395, note, 396. 

and voidable act*?, (sec Injimts.) 
Voluyilartf payment for another, it. 850. 

convcyjince.s, (sec CUfts and 
I'rnvds.) ' 

conveyances, wben void, iv. 557. 
deed, wlien void, iv. 557, 

YohiTitens not as.sistcd, ii. 637. 

V^yiuje, what is continuous or imerrupted, ! 

^ 94, note. ; 

foreiirn, iii. 255. j 

contituious, i. 94, note, 
wlien t nded, iii. 256, 2S2. 
deviation in, by carrit'r, iii. 295. 
distinction between alteration and 
de\iation, iii. 427. 


W. 

Wagers, no action on, iii. 37S. 
policies, iii. *578. 

of servants, wben ajiporiioned, iii. 

634. 

of seamen, (sec Ntt/wra,) iii. ‘J63, 
264. 

llVt/'/if, finder’.** rijjlii to, ii. 4.'>9. 

\]'air>r by parol ol a (‘(UMrac l in W'riting, 
ii. 715, 716. 

ir<i//.s, diyijiirie; con! i).:\ion^ t" iii. 571. 

XK niu (n'ih,^( hdurdhn, i. r>.'i9, note. 
)r</r*lc<ial (b'linilioii of, i. 73, note. 

when justifiable bv law »)f nature, 

how lar justifiabU' l»y treaties, i, 
60. 

declaration of, bv whom made, i. 

• * 62. 
dcclaratifui, inTulc and form (»f, i, 

% 63. 

dcclnrntioM of, in.'l always formally 
• inade^ i. 63“-6;').' 
l^il cIVcct <»f, on subjeets of bcl- 
^ li'jerents! i. 66. 

commencement of, elVeet on )>er- * 
sons and jiroperty (»!’ enemy's 
subject*, i.<ii— 69. 
commencement of, admits confis- 
cation of fuoperty and di'bts, if 
specially directed by !c;:isl;itun*, 
i. 69-76. 

effect of, on { xistinj; treaties, i. 

185, 189. 

contraband of, i. 143. 
ancient rules of, i. 99, 101. 
plunder during, on lands, i. 100, 
102 . 

effect of, as to citizens, i. 106. 
t citizens mav not eiij^uf^e in fi)roi}xn, 

i. 111. 

jusf onuses of, i. 24. 

(See '/races and lUoehide.) 
l(Yrr</s, (.Kcc (Junrd/fin.) 

Ware/iuvsemeu, liability of. ii. H39. 

may insure carco, ii. k 94», note. 
H'arc/a>«,sc, maxU dclivcnd at, a.s aflVct- 
in;:; riy;lit of btopiuij^c in trfmtdtu, 
ii 76.6.. 

Fysletn, |bjcct of, ii. 767, 76 h, note. 
WV/rru»/, speakf'rs, need ijoi .‘•jiccify r»f- 
f' iice,J. 253. 

IVarrayitin chnrtip, iv. 569-583. 
l|V//7u«/y, remedy upon breneb of, ii. 

* 651, note, li.57, 668. 

* when implied, ii, C57-66H, iii. :J9I, 
392. 

of rjuality, wiieu, ii. 658. 
of tnle, wlu Ti, ii. 657. 
of manufaciured «^oo<ls, ii. 660. 
orfllui sale of ju'ovisions, ii, 661, 
measure of dama^^cs on hreuch of, 

^ ii. 660-668, notes. 
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Warranhf, that articles arc mcrelin stable, 
ii. (lbO-662. 

on executed sale, ii. 001. 
on sale l»y Naniple, ii. 007. 
in insurance jmliev, iii. 385, 391, 
393. 

of seawortliincss', iii. 391-398. 
against illicit trade, to what it ex- 
tends, iii. 390. 
and repre.sentation in fire-policies, 
iii. 492, 493. 
in r^fe insurance, construed, iii. 485. 
de«‘ds, iv. 5C9. • ^ 

lineal, iv. 570. 
collateral, iv. .570. 

Waste, lial>ilily of l<-iiants for, iv. .«.5-9.3. 

of guardian for, ii. 25.5. 
hv eourte- }• and dower, iv. 

87. 

at eonnnon law, iv. 87. 
jterfniss’ve, iv. 92. 
forfi iture for,' iv. 9.3. 
tenants answerable for, iv. 127, 

a 28. 

mortgagor liable for, iv. 'v*^5. 
restrained by injunction, iv. 88. 
by casualty, iv. 92. 
heir of wife may sue bushnnd for, 
‘ ii. 117. 

but cannot assignee 
of husband for, ii. 

117. 

Imsband enjoined for, on wife ac- 
count, ii. 117. 

Watersj navigable, iii. 500. 

piiblie right to navigate, iii. 500. 
common-law te.st of navigable riv- 
ers, iii. 501, .509, 570. 
bridges over, riglit to erect, iii. 508. 
rxinuimj^ iii. 585-.590. 

right of owner of land to, iii. 585. 
duty to adjacent proprietors, iii. 

585-588. 

artificial Avatereoursc, iii. 586. 
owner’s w'atcr-pow'or defined, iii. 

588. 

Wall, deiided, iii. 5.51-.500. 

ill gross, appendant or ajipurte- 
' naiit, iii. 552. 

from necessity, iii. 5.52. 
when it arises, iii. .’1)2-557. 
for b'fVv landing.s, hi. 554. 

.ceases w ith the necessity, 557. 
w hen extinguished, iii, 557. 
right to repair, what. iii. .*>57. 
t<\.iporary right (»f, iii. 557. 
right of tow' on banks of rivers, iii. 

558. 

no public right fo tow", iii, 500. 
highways, iii, 572. 

(See lli'jhicaif.) 

Weif/hts axui ii. 092, 

Wharjitajer , liability of, ii. 839. 
lieu of, ii. 882, .89 1, note. 


Whites, who arc, ii. 38, note. 

Wife, goods of, conveyeil to trustees for 
her benefft, ii. 724. 
when deed of an estoppel, iv. 29.5, 
note. 

when bound to maintain her ehil- 
^ dren, ii. 198. 

■ bill payable to, by whom indorsed, 
lii. 123. 

rights of, as affected by domicil, 
(see Domicil and Lex Tjjci.) 
(See Iliishand, Marriaije and Di~ 

* voree.) 

rights to her property after mar- 
riage, [recent le(]islution,)i^\. 11.3, 

« " 114-117. 

has equitable provision in eliau- 
eery, ii. l.'tn, 131, 

, her equity, ii. 129-134. 

her ebosc.s in action, (sec ( 'hoses in 
Action.) 

her property protected in ehaii- 
ecry, ii. 127. 
when act as feme so/e at law, ii. 

144-157. 

husband must Ic a party witli, in 
eonveyanees, ii. 14 5, 147. 
hu.sband must be a jiariy with ex- 
eej>tious, ii. 140-149. 
may net as attorney, ii. 14 5, 14‘.b 
note. 

right of, to sue and be sued, ii. 

150- 157. 

right of, to sue and he sued Avheu 
she has separate inaintiniinee, 
ii. 1.53. 

conveyance by, in England, ii. 

145. 

in United States, ii. 147-1 5t). 
opacity of, to net as feme, so/e 
trader, ii. i50, note, 
capacity of, in equity, ii. 15 s- 
184. 

protccleil in itroperfy given for her 
.se])arate u.se, ii. 158-102. 
when property is given for her sep- 
arate use, ii. 158, 159, note, 103, 
104. 

power to charge and dispose of her 
estate, ii. 100, note, 102, 103, 
note. 

ante-nuptial agreements in favor of, 
ii. 100, 101, note, 174, 175-183. 
her power under settlements, ii. 

1 02-1 70. 

feme sole in equity, as to separate 
property, ii. 163-109. 
whf'ii creditors may ])roceed against 
separate estate of, ii. 163, note. 
clau.se against antieij)ation, ii. 105, 
note, 167, 173. 
separate property of, liable in 
equitv, on her contracts, ii. 103, 
104. 
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Wife^ po\vor of, over property jEfiven in 
anticipation of marriage, ii. 164, 
165, 182, 183. 
trusts created in favor of, ii. 163, 
166. 

capacit}^o contract with her hus- 
' band, ii. 168. 
is protected against her coveaaiits, 
ii. 170-173. 

power of, to appoint bv will, ii. 

• 174, 176, note, 

seised of the entirety with lier hu.s- 
band, iv. 410. 

may execute a power, ii. 176. 
carriage scttlonicnts in favor of, 
I^)tccted. ii. 176-184. 
rights under post-nuptial settle- 
ments, ii. 177-181. 
situation of, after separation, ii. 1 8.'». 
rights of, under civil and 'rfoneb 
law, ii. lOO-lO.'i. 
may net as husband’s xigcnt, ii. 1 85. 
Dutch law, 104. 

may recover damag(‘S for hu.sI)and’H 
death, ii. 191, note. 

Wild animnh, ii. 442. 
ir*//, definition of, iv. 607. 

liistory of devises, iv. 607. 

1. Parties to, iv. 611. 

who may devise, iv. 611. 
raarried womeii’s ’ appointment by, 
iv. 612. 

infants, at what age may make tes- 
tament, iv. 613. 
devise to heir at law, efl’ect of, iv. 

614. 

corporations, excepted from statute 
of, iv. 615. 

devise to charitable ifies, when 
valid, iv. 615. 

2. TFfOjcMcs to, iv. 617.* 
who competent, iv. 620-624. 

3. Lkfjree of capacity required in tes- 

tator, ii. 592, note, iv. 612, note. 

4. Thinys devisahle, iv. 622. 
testator must be seised of lands, iv. 

622. 

rule of seisin qualified by statutes, 
iv. 625. 

after-purchased lands, how affected 
by, iv. 622, 625. 
what interest not devisable, iv. 624. 
interest of joint tenant not devisa- 
ble, iv. 626. 

of trust estates, iv. 355, 356, note, 
rights of entry passed 1)}’, iv. 623. 
to pay debts made equitable assets, 
^ • iv. 482. 

5. Execution of a, iv. 627. * 
mode of execution, iy. 627, 633. 
lex doviiciliif wjlien controlling, iv. 

627. 

nuncupative, iv. 633-635. 
olograjihic by the civil law, iv. 637. 
VOL. IV. 62 


WiU, 

6. IletHM'alion of, iv. 638. 
ninhuUflory till testator's death, iv. 

638. 

legal mode of revocation, iv. 639. 
ipiplicd revocation, iv. 639-650. 
of /erne sole revoked by iimrringc, 
iv. 646* 

contracts to convey, when revoca- 
tions, iv. 647. 
effect of convevnnce on, iv, 847, 
, 648, 

code'll, what, iv. 650. 

•effect of codicil on precedent, iv. 

651. 

cancellation of, iv. 6.51. 
disclaimer and renunciation of, iv. 

654. 

7. CoristrttcfioJi of iv. 654-668. 
general rules for intcrjireting, iv. 655. 

provisions restpaining marriage, ii. 

* • 646, iv. 653, note, 

precatory words, iv. 34.3, note, 
what words jiasspi fee, iv. 656. ’ 

fqj^*c of certain words, ?i.s next 

of kin,” &e. iv. 66tfj note, 
fee by implication, iv.*6G4. 
lapsed devise, iv. 665. 
lapsed legacy, iv. (»65. ^ 
when it passes trust estate, iv. .357, 
note. 

effect of direction in, iv. .370-395. 
execution of a power by devise, iv. 

384. 

invalid in part whether invalid m 
toto, iv. 394, 395. 
Window lights, hi. 598, 599. 

Winchester measure abolished, ii. 693. 
Wisbuy, law of, iii. 12. 

Witnesses to deeds, iv. 546, 
to a will, iv. 613. 

Wood^s institutes, i. 573. 

Woolsey, Cardinal, i. 553. 

Woman, unmarried, will of, revoked by 
marriage, iv, 642. 
married, appointment in nature of 
dc^se, iv. 608. 
when com])ctcnt ft) act as executor, 
iv.^62G. 

Wrecks, in insurance, iii. 4.35, 436. 

history |>f, the law of, ii. 403, 404. 
right tQ|ii. 457, 459. ^ 
finders’ right to, ii.*l57, 461. 
forfeited to the king, ii. 403* 
doctrine of, in the United States, 

• ii. 404, note. 

WrhjhVs tenures, i. 573. * 

Writ, of right, iv. 79. 

ad ijUifd damnum, iii. 593. 

Writtm law, part of municipal law, i. 502, 

Y. 

Year Books, 543. 

Yelverton Reports, i. 548. 







